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Counfel appearing for the appellant, but no counfel for the judgment, 
frefpondents, and the appellant’s counfel being heard, It is ordered 3* Jan- 
and adjudged, that the interlocutory fentences or Decrees of the 1 tth  ^  ** 
of February 1715, the 2yth of November and \Jl of December 17 19, 
complained of in the faid appeal, be reVerfed; and that the interlocutor 
of the 29th of January 1715* be affirmed: and it is further ordered 
and adjudged, that the Lords of Sejfion do proceed iii the catife, in 
filch maimer as i f  the faid interlocutors complained of had never 
been made.

For Appellant, - Will. Hamilton.

John Earl of Breadalbane, Sir James Cafe 104,
Sinclair of Dunbeath, and John Sinclair 
o f Ulbfter, Efq; - - Appellants;

Alexander Earl of Caithnefs, - - Refpondent.

20th March 1723-4.

RuiuElhn Irrf>rU>atiw.-~\n an aCtion, where varous objections were made to the 
purfutr's title, the Court having ordered production to be made, and after- 
wards granted certification ; the judgment is reverfed, and it is ordered that 
the defenders be not obliged to t.ike a term for production, until the puifuct , 
make out his title, upon which he founds his fuit.

U j U 'j .

I N  1719* the refpondent brought an a£lion of redu&ion impro- 
■ *“ bation againft the appellants before the Court of Seffion, in 
which he infilled* for production of the rights and titles by which 
the appellants held or claimed the lands of Ormly, Sltbfter, miln- 
lands and multures thereof, the towns and lands of Shanwell and 
Acharraikell, with the teinds and pertinents of the fame; which 
had been part of the eftate of Sir James Sinclair of Murkle, de­
ceased. The circumftances of the cafe which gave rife to the 

, aCtion, as dated by the refpondent, were :
That the refpondent was the lineal descendant and heir of 

Sir James Sinclair of Murkle, who was heir of George late Earl 
of Caithnefs, who died without iflue; fo that all the eftate of 

.Caithness would, by the courfe of law, have come to the refpon­
dent, as well as the honours ; but this Earl George was prevailed 
upon, without any valuable confideration, to make over his whole 
eftate in Caithnefs to John late Earl of Breadalbane, deceafed, « 
the father of the appellant Earl John, fubjeCt indeed to a right 
of reverfion not expreffed in the deeds of conveyance, but in a 
feparate deed, which was fecreted, and which but lately came to 
the knowledge of the refpondent:

That after the death of the faid George Earl of Caithnefs, the 
faid late Earl of Breadalbane pofiefled himfelf, not only of the 
whole eftate of Caithnefs, which belonged to the faid Earl George,

but
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but alfo of the lands of Ormly and other lands in Caithness* 
which were part of the eftate of the faid Sir James Sinclair of 
Murkle, under pretence that the faid late Earl of Caithnefs was 
in pofleflion of thofe lands as a creditor of the faid Sir James 
Sinclair by a decree of apprifing; and the Earl of Breadalbane 
alfo got pofleiTion of the writings of the family of Caithnefs, which 
occafioned complaints to the privy council of Scotland, and to 
the parliament of that country; and which had ever fince been 
the fubjeft of law fuits, though the low circumftances of the 
Caithnefs family, and the minority of the prefent earl, hindered 
thefe difputes from being brought to an iflue :

That the refpondent claimed a right to the faid lands of Ormly, 
See. under a decree of apprifing, obtained by John Murray of 
Pennyland, with fafine .thereon, and which, after feveral mefne 
conveyances, was veiled in the refpondent: and fome years ago,

. endeavours were ufed to fettle differences between the refpondent 
and the appellant the Earl of Breadalbane ; but the other appel­
lants, Sir James and John Sinclair, on purpofe to prevent any 
agreement, in 1718 purchafed the faid lands of Ormly and others 
from the Earl of Breadalbane ; but as the claims of the refpondent 
were no fecret, the Earl of Breadalbane was fo cautious, as not 
to bind himfelf in warrandice of the purchafe, but, on the con­
trary, the purchafers became bound to indemnify him.

To this adlion the appellants made defences *, and the circum* 
fiances which gave rife to the adlion, as dated by them, were* 
That in October 1672, George late Earl of Caithnefs, by deed 
for a valuable confideration, conveyed to the late Earl of Breadal­
bane all the lands and ellate in Caithnefs, particularly the lands 
of Ormly and others (before mentioned); in 4673 a charter of 
the premifes was granted by the crown, upon which fafine was 
taken: v

That part of thefe lands had formerly been the ellate of Sir 
James Sinclair of Murkle, grandfather to the refpondent; but 
being much encumbered, the feveral real fecurities affedling the 
fame, which greatly exceeded the value of the eftate, had been 
purchafed by the faid George Earl of Caithnefs, fome time be­
fore the faid fale, and thefe incumbrances were likewife afligned 
to the Earl of Breadalbane : and the refpondent's father, by deed 
in 1677, reciting that his eftate was under great encumbrances, 
and that the Earl of Breadalbane had right to the lands of Ormly 
and others part of the premifes by apprifings and otherwife, there­
fore obliged himfclf, his heirs and fuccdibrs, never to quarrel, 
queftion, or impugn his rights to the faid lands :

That as the Earl of Caithnefs had been in. quiet pofleftion of 
the premifes for feveral years before 1672, fo the late Earl of 
Breadalbane, and the appellant the earl his fon, had continued in 
quiet poflellion of the premifes ever fince; and in 1718, the 
earl, for a valuable confideration, fold the premifes and all other 
his eftates in* Caithnefs to the appellants Sir Janies and John 
Sinclair;
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That one John Murray, for a debt of the faid Sir James Sin­
clair of Murkle, of 6000 merks Scots, in 1652 got a decree o f 
apprifing of the hands of Ormly and others, part of the premifes, 
and likewife of other lands, part of the faid Sir James SinclairY v 
eftate, and thereupon took infeftment; but there being fo many 
prior encumbrances upon that part of the eftate conveyed to the ,
Earl of Breadalbane, and of greater extent than the value of the 
lands, no poffeflion was attained, by virtue of that decree, of any 
part of the premifes conveyed to the Earl of Breadalbane 5 and 
the refpondent having renounced to be heir to his father and 
grandfather, procured right to this old dormant apprifing, and, 
under colour thereof, brought the prefent adlion.

The appellants in defence, at firft, contended, that the right 
under which the refpondent claimed was prefcribed, no poffeflion 
having been attained of any part of the lands in the polfeflion of 
the appellants in 40 years after the date of the refpondent’s right: 
but the refpondent offering, before the production of the deeds, 
to prove that feveral fteps had been taken to prevent his claim 
from being prefcribed, the Court, on the 2d of December 1720, 
u  Found the allegation of prefcription againft the refpondent’s 
<c title, where the refpondent offered to prove interruption during 
<{ the running of the term to be afiigned for production, could 
<c not flop the appellants taking a term to fatisfy the pro- 

duCticn.**
It was then infilled by the appellants, that the decree of ap­

prifing was ufurious, as having been taken for compound intereft, 
and that it was therefore null and void. But after anfwers for 
the refpondent, the Court, on the 4th of January 1721, "  re- 
h  pelled the objection proponed agamft the refpondent’s title,
<c that the apprifing is ufurious, and found that the refpondent’s 
“  title is fufticient to oblige the appellants to take a day to pro- 
€t duce the right called for.”

It was next infilled, that the apprifing under which the re­
fpondent claimed was led for a debt due by his grandfather, to 
whom he was heir apparent 5 that the refpondent had been in 
poffelfion of feveral of the lands contained in the apprifing for a 
great many years, and that by his receipt of the rents the debt 
apprifed for was more than paid ; and this the appellants offered 
to prove by the refpondent’s oath; and if this were fo, they con­
tended that the refpondent had no right to oblige the appellants to 
produce any of the deeds. The Court, on the 11th of January 
1721, u Found that the appellants* obje&ion againft the apprifing 
f( which is the refpondent’s title in this procefs, that the refpon- 
<c dent has been in the poffcflion of the fubjeCt apprifed of fuch 

extent and for fo long fpace as the free rents of the faid fubjeCfc 
x <c intromitted with by the refpondent, did exceed the fums in the 

apprifing, is in this Hate of the procefs competent to be proved 
u  inftantly by the refpondent’s oath.”  But the refpondent having 
reclaimed, infilling that his pofielfion of the lands contained in 
the apprifing was not by virtue of this deed of apprifing only, but 
by virtue pf other rights and diligences in his perfon, and there-
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fore that his receipt of the rents was not to be imputed only to 
the fatisfa&ion of the decree in queftion. After anfwers for the 
refpondents, the Court, on the 7th of February 1721, “  adhered 
u to their former interlocutor of the 1 ith o f January 1721, with 
u  this variation, that it be proved by the refpondent’s oath, whe- 
u  ther his pofTeflion was by virtue of the aforefaid apprifing.”  
And the appellants having reclaimed,' the Court, on the 18th of 
February, “  adhered to their former interlocutors of the 11th of 
f( January and 7th of February 1721.”

The appellants were then directed to produce the deeds, and 
a£ls for the firft and 2d term were pronounced, and they pro­
duced certain of the deeds called fo r ; but not having made a 

. complete progrefs of writs, the Court, on the 27th of December 
*721, lt granted certification againft the appellants, and reduced 
M and improved the writs called for, and that for not production 
€t and decerned.”

The appellants againft: this interlocutor prefented two petitions, 
one'of them ftating that certain witnefles had no.t been examined, 
and craving further time for that purpofe; the other ftating that 
the Earl of Breadalbane was in England, and there had been no 
opportunity .to fearch his repofitories, and praying that extract 
might be flopped till the ift of June next. The Court, after 
anfwers for the refpondent, on the 31 ft of January 1722, “  ftopt 

extracting the decree of certification till the 15th of February 
“  thereafter.”

The appeal was brought from “ feveral interlocutory fentences 
of the Lords of Seflionof the 4th of January, the 7th and 18th 

“  of February 1721, the 27th of December 1721, and 31ft of 
“  January 1722.”
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Heads of the Appellants* Argument.
A  bare fuppofitition that the refpondent’s title might not be 

preferibed, was not a fuflicient reafon to decree the appellants to 
produce the feveral titles under which they claimed. It had been 
much more juft, when this objection was flated, to have con- 
fidered that point firft ; for if it was with the appellants, there 
was then an end of the aClion *, and to what purpofe fhould the 
appellants be obliged to enter into an expenfive aflion, and to 
produce their title deeds, when probably it may be found that the 
refpondent, the purfuer, has no title at all. And though the in­
terlocutors finding the appellants mult take a term to produce 
their rights, proceed on the fuppofition that the refpondent 
was before the fame term to prove interruptions\ yet the decree 
of certification is pronounced againft the appellants without the 
refpondent’s having proved any of thefe fuppofed interruptions.

There is the lefs reafon to indulge the refpondent in this cafe, 
becaufe he is the heir of the original debtor, and refufes to enter 
heir to him, and be fubjeCted to his debts; but has purchafed for 
a fmall fum this old dormant apprifing, and would, under colour 
of that, defeat the appellants and others, who are juft and lawful 
creditors of his prcdeceflprs: great care ought, then, to have beep

taken,



taken, that the title under which he claims fhould be clear and 
fubje& to no exception ; becaufe, if the appellants fliould be 
obliged to produce their title deeds, and that to a perfon who 
has no right, it may afford an opportunity to the heir to look into 
all the appellants* title deeds, which being apprifings, confift of 
many different particulars, and if, through the injury of time, or 
any other accident, any of them fhould be wanting, it may afford 
him a handle to overturn the mod ancient fettlements, and d if- ' 
appoint the payment of juft creditors. As heir at law, he is not 
entitled to this, without fubje&ing himfelf to the payment of his 
predeceffors* debts; if, therefore, an heir at law in the fhape of a 
creditor make this demand, it ought firft to be afcertnined, that he 
is a really a true creditor, before he has this fruit by his a&ion (a).

The appellants ought either to have been let into a proof of the 
refpondent’s pofftrffion, and receipt of the rents and profits of part 
of the lands mentioned in his apprifing, in order to extinguifh 
his demand, or otherwife he ought to have made oath upon that 
(ingle point.

Nor can it alter the cafe, that the refpondent pretended to have 
other titles, to the fatisfa&ion of which he could impute his re­
ceipt of the rents; for thefe titles ought certainly to have been 
produced in order to fatisfy the Court that they were of validity,. 
Nor could it be fufficient for the refpondent to make oath, that he 
had other titles, without obliging him to condefcend upon and 
produce them, for that is admitting him to be judge for himfelf; 
and probably thefe other titles may be void too; and it is fuffi­
cient for the appellants to retain the poffeflion they have, and 
likewife their deeds, till once the refpondent (hew, that he has a 
title to call theirs in queflion; and it is impofiible to determine 
that before they be produced.

It would be hard that the appellants, Sir James and John Sin­
clair, becaufe the other appellant the earl, from whom they pur- 
chafed, was neceffarily out of the kingdom, whereby they could 
not have an opportunity of fearching for the papers that were 
wanting, fhould be for ever debarred from producing or making 
ufe of thefe deeds, which was the effedl of the decree of certifi­
cation, by which means the rights which they have as honeft and 
juft creditors, might be entirely fruftrated.

* -

Heads of the Refpondent's Argument.
The prefcription alleged by the appellants was interrupted, 

both by his minority and by feveral precedes, which he imme­
diately made appear in part by writings produced in this fuit, and 
offered to biing a further proof, if neceffary*, againft the time the 
appellants fhould produce their titles.

The obje&ion made by the appellants, that the apprifing was 
fatisfjed by receipt of rents, could not in form be proponed or

(a) The appellants alfo ftate the grounds on which they contended that the decree of 
^pprifmg was ufurious, and therefore null : the refpondent gives a counter ftatement; 
but nothing can fce given diftincily upon this point $ thefe flatements are therefore 
omitted.

infilled
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infilled upon before the appellants produced their titles. The 
refpondent was ready to make oath, if the appellants would be 
determined by his oath, whether or not the fums in the apprifing 
were paid ; but the objedlion, in the form it was proponed by the 
appellants, was infufficient in la w ; for although he fhould ac­
knowledge he had poficfled lands contained in the apprifing, the 
profits of which, fince his pofTefiton, might exceed the fums 
thereby decreed, yet that would be no proof that thefe fums were 
paid in fatisfadlion of that apprifing, becaufe he might and did 
pofTefs thofe other lands by other titles than this apprifing, which 
titles he would produce at a proper time, after the appellants 
had produced theirs. And after the interlocutors diredting that 
this fadl ftiould be proved by the refpondent’s oath, at a calling 
of the caufe on the 24th of February 1721, his counfel repre* 
fented, that he was ready and willing to make oath upon the 
points referred to his oath; but the counfel for the appellants, 
who infilled to have his oath only to protradl the fuit, declared 
they did pafs from his oath in that Jiate of the procefs.

. Judgment, After hearing counfel, It is ordered and adjudged, that the feve- 
s© March raf interlocutory fentences complained of in the [aid appeal, except

j Q muc]j 0f  f]3e interlocutor of the /\th of January 1721, as relates 
to the obje&ion made by the appellants to the apprjtngi under 'which 
the refpondent claims upon pretence of its being ufurious y and allow­
ing too much interef, be reverfed: and it is further ordered, that 
the Lords of Sftony in the further progrefs of the caufe y do not oblige 
the appellants to take a term for productiony~ until the rejpondenty the 

' purfuer be low, ftsall have made out his title upon which he founds 
his fuit.

For Appellants, Rob. Raymond. Dun. Forbes• W ill. Hamilton, 
For Refpondent, Ro. Dundas. C. Talbot.

The queflion upon the firft appeal between Sir Hew Dalrymple 
and the Hon. Mrs. Fullarton, relative to the eftate of Bargeny, 
18 Dec. 1797) was upon a point very much like the prefent; and 
the judgment then pronounced was of the fame import as that 
in the prefent cafe.

A fimilar judgment to this is given in a redudlion improbation 
brought by an heir, D uff of Braco and others z/. Earl of Buchan* 
on appeal, 15 April 1725.
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