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It a'pears even from the appellant’s own (hewing, that the con­
tract was not performed ; for he admits, that he transferred the 
(lock to Powell, not in trull for the refpondent but for himfelf and 
that part of the flock, viz. 100/. was never transferred at a ll; and 
as to the other part of the contract, viz. the payment of the money, 
it is fo far from being performed, that the appellant’s a£lion is to 
have a performance of it, and therefore it is plainly within-the a£l, 
and is void, not having been regiflered. And as the appellant de­
clined condefcending upon what Hock he had, it mufl be held 
that he had none, and fo the contradl was alfo void by the a£l, 
on that account.

After hearing counfel It is ordered and adjudged that the petition Judgment 
and appeal be difmiffed, and that fo much of the interlocutory fentence 20 
or decree as is therein complained of be affirmed ; and it is further *72*‘ 
orderedy that the appellant do payf or caufe to be paid to the refpondent 
Archd. Ogilvie the fum of 40I. for his cojls in refpelt of the faid 
appeal•

For Appellant, P . Yorke. Dun. Forbes. Will. Hamilton•
For Refpondent Ogilvie, C. Wearg. C. Talbot.

The refpondent Murray in this cafe, put in a long and fpecial 
anfwer, mentioning that the condefcendance appearing in his name 
in Scotland, had been put in without his knowledge or confent.
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Thomas Paterfon, Efq. - - Appellant;  ̂ Cafe 113.
Charles Cockburn, Efq. - - Refpondent.

II//; Jan. 1724-5.

M u t u a l  C o n t r a i l .  S o u t h  & a  f l o c k .— At compromifing a tranfa&ion relative fo 
South Sea fto.k, one of the parties grams an obligation to the other, to pay 
him a eerrain fum with this proviJo, that whereas the obl'gee intended to 
iue two of the directors to make void his own bargain, if he fucceeded, the 
obligor was to be free of his obligation. The obligee having got an abate- 
ment by compromife from the directors, the obligor was entitled to a 
proportional abatement.

\

] N  1720, fome tranfa&ions took place between the parties, re- 
** lative to South Sea flock, which was fold by the appellant to 
the refpondent ; but every matter relative to the purchafe not 
having been finally arranged, after (lock had completely fallen in 
value, a compromife was made between them, in confequence 
of which the refpondent on the 10th of November 1720, granted 
the appellant his note, or obligation in the following terms:

“  I promife to pay to Thomas Paterfon Efq., or his executors, and 
u adminiflrators, 100I. per annum, to commence from Chriflmas 
u next, in half yearly payments, till the fum of 1000/. is paid,
“  provided I continue in any bu(inefs under the government of 
ff the yearly value of ioc/. per onnum9 otherwifc this obligation
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<e to be void from the time I am difplaced from fuch bufinefs; 
€t and this obligation to take place and commence again, if at 
€t any time 1 am replaced in bufinefs under the government, till 
“  the above fum is fatisfied. And whereas Mr. Paterfon intends 
4t to fue Sir John Lambert, and Sir Theodore Janfen to make 
44 void a bargain of 6000/. South Sea (lock, he bought of them 
46 at io c c /. per cen t; if Mr. Paterfon fucceedsin making void his 
4‘  bargain with them, then I am difcharged from this obligation ; 
4( if he fhould not, then this obligation is to be made good by me 
44 according the conditions exprefled.,>

The appellant after the date of this obligation made a tranf- 
a&ion with Sir John Lambert, and Sir Theodore Janfen, by 
which he was freed of 42,000/. part of the price of (aid 6000/, 
Hock, but 18,000/. which he had paid them at the time of the pur- 
chafe was retained by them ; and no fuit was brought by the ap­
pellant againft them. The refpondent conceiving himfelf to be 
relieved of his obligation in confequence of this tranfa&ion, re- 
fufed to implement the fame.

T h e appellant thereupon in 1723, brought his action again ft 
the refpondent before the Court of Seflion, to compel him to make 
payment oPthe arrears of the faid annuity, and to pay the fame 
thereafter as it fell due.

The refpondent infilled, that the appellant in terms of the 
obligation entered into by the refpondent, (hould have fued the 
directors to be rid of his bargain, which was a neceflary 

, ftep to validate the refpondent’s obligation: at all events the re- 
Ypondent contended, that the appellant (hould communicate to 
him an eafe on his obligation, proportionate to that granted by 
the dire£lors to the appellant on his bargain with them.

The caufe being argued on thefe points, the Lord Ordinary on 
the 24th of December 1723, “  found that the appellant’s profe- 
iC cuting the two dire£fors to be free of the 6000/. capital (lock 
44 fold to him at 60,coo/, was a condition which he ought to have 

implemented ; but found it relevant to fubje£l the refpondent 
44 to a (hare of the fum in his obligation, in proportion to the 
4i (hare of the 6000/. tranfadled by the appellant with the direc- 
4( tors, that the appellant entered into a tranfadfion with them for 
€< a certain fum of money, to be paid by him, to be proved fcriptot 
4t and afligned the joth day of February thereafter for that pur- 
4t pofe.M And to this interlocutor his lordfhip adhered on the 
26th of the faid month of December.

The appellant reclaimed, and after anfwers for the refpondent 
the Courf on the 16th of January 1724, 44 adhered to the firft 
“  part of the Lord Ordinary’s interlocutor, finding that Mr. 
4i Paterfon’s profecuting the two diredlors to be free of 6000/, 
4< capital South Sea ftock, fold to him at 60,000/. was a con-. 
44 dition which he ought to have implemented, but with this 

quality, that he might alfo have tranfadled with them ; and 
u found that Mr. Cockhurn, by the conception of the obligation 
cc purfued on, is entitled to a proportional abatement of the fum 
44 of 1000/. purfued for effeiring to the abatement granted by the

“  directors
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<f diredlors to Mr. Paterfon, and found the diredlors giving up
the fum of 18,000/. to the Houle of Commons, as the fum paid 

“  by Mr. Paterfon to the directors as the price of the 6000/.
<( capital-flock, fold by them to Mr. Paterfon, is a fufficient
f< proof of the terms of the tranfadlion *, and found it probable 
“  by writ or witneffes, as alfo the terms of the faid tranfadlion,
<c referving contra producenda.”  And to this interlocutor the 
Court adhered on the 19th day of February thereafter.

The appeal was brought from “  feveral interlocutory fen- Entered, 
“  tences of the 'Lords of Seflion of the 24th and 26th of ^Mar.h
“  December 1723, and the 16th of January and 19th of 1
u February 1724.”

Heads of the Appellant's Argument.
The agreement between the appellant and refpondent was, that 

in cafe.the contract with the directors fhould be declared void, and 
the appellant thereby have the money returned,which he had paid 
upon the contract, then the refpondent fhould have his note delivered 
up to him. The only event in which the refpondent was to have 
any benefit, was if the agreement was made void, and it was the 
only one in which he could defire any benefit ; for as the appel­
lant’s original agreement with him was for icool, per cent., the 
fame price at which he had agreed with the directors, and the 
appellant had already compounded with the refpondent for ioool. 
there could be no handle for any further agreement or compofition, 
unlefs the appellant fhould have made void his agreement with the 
directors, and received back his whole money, the benefit of 
which he intended to communicate to the appellant.

It can never be imagined, that the appellant, or any man in his 
right fenfes, after he had already given fo great an eafe to the 
refpondent, as to agree to accept of icool. payable in ten years, 
and that fubjedl to a contingency, in lieu of io,oool. would 
agree to communicate to him the benefit of any tranfadlion he 
might make with the diredlors, efpecially if upon the footing of 
that tranfadlion, the appellant was to pay more than the fum in 

. any event payable by the refpondent: in this cafe the appellant has 
paid 3000I. for every 1000I. flock, and the fum payable by the 
refpondent, confidering the different times at which it is to be paid, 
and the contingency it is fubjedl to, cannot be valued at more 
than 5 or 6 hundred pounds. Since then the appellant pays al- 
moll fix times as much for every 1000I. Hock he bought from 
the diredlors, as the appellant in any event is to pay fod the like 
quantity of flock, with what equity or juflice can the refpondent 
claim any benefit from this tranfadlion, or infifl upon a propor­
tional abatement ?

The appellant apprehends he was under no neceflity to fue the 
diredlors, it was entirely optional to him : he did indeed advife 
with counfel upon his cafe, and by their advice the tranfadlion 
was made whereby the appellant loft the faid fum of i8,oool. 
it being the opinion of counfel the faid agreement would not be 
voided and fet afide. And the appellant believes there are few

inflances,
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inftances, where any South Sea contraft has been compounded 
at a more eafy rate, than this with the refpondent.

Judgment, 
j l  Jan.
1724-5*

Heads of the Refpondents9 Argument.
Since the exprefs condition of the obligation was, that in cafe 

the appellant prevailed in the fuit againjl the dir eft ors9 the obligation 
was to be void9 this neceflarily implied, that the fuit was to be 
infilled in, and the appellant could not by any voluntary tranfac- 
tion of his, without the confent of, or notice given to the re­
fpondent, deprive him of the benefit of that condition ; and con- 
fequently fince the appellant has made fuch tranfa&ion without 
the confent of, or notice to the refpondent, the condition mull be 
looked upon as fulfilled in the refpondent’s favours.

Upon the fuppofition, that the appellant might lawfully have 
compounded with the diredlors inftead of infilling in his fuit, 
then Hill the refpondent ought to have a proportional benefit by 
that tranfadlion, and fince he was to have paid nothing in cafe 
the appellant had been relieved entirely of the fum of 6o,oool. 
now that the appellant is relieved of 42 parts of the 60, the re­
fpondent ought likcwife to be relieved proportionally of the 
ioool. contained in his obligation. If it were otherwife, then 
it muff follow, that if the appellant had paid only 5/. to the 
directors, the refpondent muft have paid him the whole ioocl. 
which the refpondent apprehends is highly abfurd.

I f  it be true, as the appellant has himfelf affirmed, that the 
I cool, flock, with which he would charge the refpondent, was a part 
of the 6000I, purchafed by him from the diredlors ; and if it be 
likewife true, as the appellant affirmed by a letter under his own 
hand to the refpondent, that he fold the flock, with which he 
charges the refpondent, at 525I. per cent., then he gained upon 
this very 1000I. flock, 225I. per cent., fince by the tranfac- 
tion with the direttors, he paid but 300I. per cent, for it ; and 
confequently he can have no juft demand on this account againft 
the refpondent.

After hearing counfel, It is ordered and adjudged, that the 
petition and appeal be dtfmijfejdy and that the faid feveral interlocutory 
fentences therein complained of be affirmed*

' For Appellant, 
For Respondent,

Dun. Forbes. 
Ro, Dundas•

Will. Hamilton* 
C. Wearg.
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