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only that it was prefumed to be as the appellant dated it, from 
the evidence which was brought. The decree in favour of the 
appellant reducing the bonds, is equal to a difcharge ; and fo long 
as that decree (lands unimpeached, no benefit can be made of 
thefe bonds againft the appellant, and they are equally fafe for 
both parties, when in the cuftody of the Court, and not to be de­
livered out without a warrant.

After hearing counfel, It is ordered and adjudged, that fo much Judgment, 
o f the interlocutor of the 22d of July 1725, as is appealed' from  ̂
be reverfed; and it is further ordered and adjudged, that the Lords of 
SeJJion do catife the appellant*s cofis and expences to be taxed and afcer- 
tained; and that the fame9 when fo taxed and afcertained, be forth- \
with paid' to the appellant by the respondent: And it is further or- 
dered, that the other interlocutor complained of in the faid appeal ’ 
be affirmed.

For Appellant, Dun, Forbes, C, Talbot,
For Respondent, Ro, Dundas, Wilh Hamilton.

CASES ON APPEAL FROM SCOTLAND/ 5 6 l

Dame Margaret Houfton, Widow 'o f  Sir 
John Houfton, Bart., Aflignee and Exe­
cutrix of Dame Helenor Schaw:, the 
Mother of the Appellant and Refpondent, Appellant;

Sir John Schaw, Bart. - - RefpondenU

20th April 1726.
f

Proving the Tenor,— Preemption.— Mutual Obligation.—  In an aftlon by a mo­
ther againft a ton for proving the tenor of a deed executed by her during her 
hulband’s life, it is found that the purfuer’s having the difpofition cancelled 
in her hands, and never ratifying the fame judicially, prefumed that it was 
cancelled by herfelf.

This cancelling di(Tolved>the obligations of a bond, granted by her hufband 
in confideration of faid difpofition.

In regard the purfuer’s counfel did net deny that the cancelled deed was in 
, her hands, and refufed to give their oaths of calumny thereon, the defender 

is afloilzied.
Cops and Expences.— Thefe interlocutors pronounced in 1 7 f i ,  are appealed 

from after the death o f the purfuer, by her daughter and executrix, but are 
affirmed with 501. cofts.

1 N  the procefs between Dame Helenor, and the refpondent, 
- relative to ;the annuity of 8000 merks claimed by. her, 

and the proving of the tenor of the bond, by which the fame was 
granted to her, which are fully dated in the other appeal, between 
the prefent parties (No. 126 of this colledlion), the Court of Sef- 
fiori, on the 19th of July 1711, i( Found that Dame Helenor 
"  having the difpofition cancelled in her hands, and never ratify- 
** ing the fame judicially, prefumed in law, that it was cancelled 
u  by herfelf, and therefore that the obligcments on Sir John by

O o the

Cafe 128.
Forbes,
5 Jan.
22 June 
1709.
>9 J"’».
17II«

\



$62

t

Entered, 
»5 Jan. 
*7*5-6.

fC the bond are difiolved.” Againft this interlocutor Dame He> 
lenor protefted for remeid of law, but did not prcfent an appeal 
to the Houfe of Lords.

T h e  prefent refpondent afterwards offered to refer it to his 
mother's counfel, whether they had not feen the cancelled deed . 
in her cuftody; but they declined to depone  ̂ and the Court, on 
the 25th of July 171 i , “  In refpeft that in the debate, Dame He- 
*• lenor's having the cancelled difpofition in her cuftody was not 
44 refufed, and that her advocates refufed to appear to give their 
44 oaths of calumny, becaufe of the appeal interpofed, affoilzicd 
44 the faid Sir John Schaw.”

T h e appeal was brought by the appellant as executrix of her 
mother from 44 ttoo decrees of the Lords of Selhon made the 
44 19th and 25th days of July 17 11 .”

CASES ON APPEAL PROM SCOTLAND.

Heads of the Appellant's Argument.
The bond for payment of the annuity of 8000 merles, executed 

by Sir John Schaw the father, with confent of the refpondent his 
fon, was for a full and valuable confideration, given at the time 
of executing that bond, equal to the annuity, beftdes the fettle- 
ment Dame Helenor made of her eftate of Carnoek and Plain in 
favour of the refpondent, at fame time, and as a part of (he con­
fideration of the annuity.

The fettlement in queltton never was produced, fo that it could 
not appear whether it was ratified or not, if that had been necef- 
fary : nor was any proof made or attempted to {hew that it was 
cancelled, much lefs that it was cancelled by Dame Helenor. 
No inference ought to be drawn from her counfeTs not appearing 
to anfwer upon oath : this was an unufual proceeding, and ought 
not to have been allowed. Their reafon foij not appearing was, 
becaufe, after the interpofing of the proteft for remeld of law, the 
appearing at any further proceeding in that court might have been 
conftrued as a paffing from the appeal. Befides, it is immaterial 
whether the cancelled deed was in Dame Helenor’s hand o t  not* 
it might have come to her accidentally after her hufband’s death; 
or the might have recovered it from the cuftody of third parties, 
and have (hewn it to her counfel, to be advifed as to the import and 
effeft of i t : therefore, though her counfcl had feen it in her cuftody 
cancelled, it would have been no evidence that it was cancelled 
by her. Dame Helenor, in the whole courfe of the aclion, abfo- 
lutely denied that (he had cancelled the faid fettlement, and there­
fore it was not, as the appellant conceives, confident with the 
rules of juftice or equity to prefume that Die had done fo.

Bat fuppofing the faid Dame Helenor had cancelled the deed 
(which fhe did not), her cancelling it would not Have avoided the 
covenants of it, and the tenor might eafily have been proved : fhe 
offered, too, to have executed a new deed to the fame purport, 
which fhe afterwards actually did.
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CASES ON APPEAL FROM SCOTLAND.

Heads of the Refpondetifs Argument.
Though by the accident of the old lady’s living, and not mar- 

rying again, the cancelling of the conveyance camfe to be of no 
confequence; yet if (he had died, or married a feccnl time foon 
after her firft hufbind’s death, the confequence would have been 
no lefs than the lofs of the fee of the eftace of Carnock and Plain 
to the refpondent, which, the difpofition being cancelled, he then 
could not claim. The a£l, therefore, that cancelled that difpo­
fition, defeated the annuity dependant upon i t ; and nothing can 
be more unequal than to fuppofe in the old lady a power of de* 
feating her own deed by cancelling it, and at fame time of pre- 
ferving the obligation to pay the annuity which was the con- 

.fideration for making it, and renewing the fame difpofition at 
the di(lance of many years, when the growth of thofe annuities 
made it advantageous to claim them.

But in reality the appellant is not properly entitled to carry on 
this appeal; her right to do fo is dependant upon the deed in 
1 7 11, which was revocable, and was in cffe£l revoked by the 
deeds of 3d March 1722, the final fettlement of the old lady's 

'eftate, whereby (he fettled her whole real and perfonal eftate, 
upon a certain line of heirs of entail, and confidered nothing to 
be her eftate but the lands of Carnock and the annuity of 2500 
metjcs. Thefe, containing the laft will and fettlement of the 
deceafed, mud be confidered as a revocation of the former con­
ditional grant of the annuity of 8000 merks, made by her when 
(he was out of humour at the decree of the Court of Seflion, and 
when (he intended to profecute an appeal, a purpofe that in the 
remaining courfe of her life (he never took any ftep to proceed 
with, and confequently mufti be prefumed to have relinqui(hed 
upon after-thoughts.

After hearing counfel, It is ordered and adjudged that the petition 
and appeal be dijmiffed, and'that the decrees therein complained of be 
affirmed: and it is further ordered\ that the appellant do pay, or 
caufe to be paid to the refpondent, the fum of 50/. for his co/ls, by 
reafon of bringing the fold appeal.
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For Appellant, P. Torke. W ill. Hamilton.
For Refpondent, Dun. Forbes. C. Talbot*
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