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SCOTLAND.

APPEAL FROM THE COURT OF SESSION,

TroMsoN—4 ppella;zt.
TrHoMmsoN and others— Respondents.

Lanps conveyed to one in life-rent for his life-rent use Dec.14,181e.
allenarly, and to the heirs of his body. He has only a ~— ——

life-rent mterest and not the fee; and cannot sell the es- LIFE-RENT.
tate, nor burthen it beyond the penod of his own life,

3'4 el

WiLLiam Thomson, of North Steelend, father }'estamenta‘x;y
isposition by

of the Appellant, being owner of a small estate in jjjiam

the county of- Fife, and of certain houses in the Thomeon,
ated Sept. 4,

town of Dunfermline, made a settlement, or testa- 17s4.

mentary disposition, whereby, as for the love and

affection he bore to the Appellant, his only lawful

son, and to his daughters, he conveyed his lands

of North Steelend, with the pertinents, in the fol- .

lowing terms :—¢“ To and in favour of the said Tho-

“ mas Thomson, my son, in life-rent for his life-

 rent use allenarly, and to his heirs whomsoever,

“ to be lawfully procreated of his body; whom

¢ failing him and his heirs, viz, the said Thomas

“ Thomson’s heirs, arriving at majority or marriage,

“ to the said Katherine and Elizabeth Thomson,

““ my daughters, in life-rent, for their life-rent use.

“ only, and to their children procreated, or to be.

¢ procreated, equally among them iz fee, heritably
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Dec. 14,1812, ° and irredeemably.” ¢ In which lands I bind and
“——~— ¢« oblige me, my heirs and successors, to infeft and

LIFE-RENT.

K
N4

N
1785. Death
of the father,
and action by

.Appellant

‘ sease the saidd Thomas Thomson in life-rent, and
¥ the child or children to be lawfully procreated of
‘ ns body, equally, whom failing as aforesaid, the
‘“ said Katherine and Elizabeth Thomson in life-
“ rent, and their children equally in fee.”

The settlement contained several other provisions,

,;but not material to the pomt 1n 1ssue,

William Thomson, the father, died in 1785, and
the Appellant was subsequently infeft in the lands
of North Steelend. The Appellant was married,
but had no children; and, some time after his fa-
ther’s death, brought an action in the Court of
Session against his sisters, the substitutes in the
disposition, and their children, concluding that .
it should .be found and declared, ¢ that the fee of
¢ the said lands 1s in him, (the Appellant,) and that
‘“ he has a full and undoubted right to sell and dis-
¢ pose of the lands, either for onerous or gratuitous
¢ causes; to contract debt, and burden the estate
¢ therewith, 1n any way, and to any extent he
¢ should think proper; and, in general, to exercise
¢¢ every right of property competent to an unlimited

_$¢ proprietor : and the same being so found and de-

‘¢ clared, that the said Katherine and Elizabeth
#¢ Thomson, and their children, should he decerned
¢ and ordained to desist and cease from troubling
¢¢ and molesting the Appellant in the exercise of his
‘ right of property, to the full extent foresaid,”

The action having come in course before the late

Lord Justice Clerk, (M‘Queen,) as Ordinary, the



ON APPEALS AND WRITS OF ERROR. | | 41Q

defenders pleaded, that the deed being conceived in Dec.14, 181
favour of the pursuer, (now Appellant,) for his life- “———,
rent use allenarly, he had no other right than that “ ™"
of a life-renter ; and that the fee, if in him, was
fiduciary for his children and the substitutes.

The Lord Ordinary, on the 14th December,
1792, pronounced an interlocutor sustaining the de-
tences; and to -this he afterwards adhered, upon
representation and answers. Two reclaiming peti-
tions were presented by the Appellant to the whole
Lourt, who adhered to the Lord Ordinary’s judg-
ment.

About the same time a question arose in the Case of Newa °
.Court of Session, between the creditors of Lieute- ﬁ'{ﬂi’tff;;‘j
nant John Newlands, on the one hand, and the son
of the said Lieutenant Newlands, on the other, con-
cerning the effect of a deed of settlement executed
by Alexander Newlands, in"terms similar to those
occurring in the present case; for by that deed
Alexander Newlands disponed his estate to Johny
Newlands, his son (afterwards Lieutenant New- !
lands,) ¢ during all the days of his lifetime, for his |
% life-rent use. allenarly, and to the heirs to be
¢ lawfully procreated of his body, in fee,” &ec.

The Court considered the two cases of Newlands
and Thomson as depending on the same principle ;
and therefore they ordered the parties in both to

plead the point at issue at their joint-expense, which
was accordingly done. '

The creditors of Lieuténant John Newlands con-
tended that, by construction of law, the fee of the
estate was vested in their debtor, Lieutenant John -
Newlands, and thercfore insisted, in an "action

/

!
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Dec. 14,1812.

e

LIFE-RENT.

Interlocutorof
the Court of

Sessinn in case
of Newlands'
creditors, Feb.

7, 1794.

April 26,
1708.

Appeal. Feb.
1800.

Appellant's
general argu-
ment,
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for the purpose, that it should be sold for their
paxment.

The son of Lieutenant John Newlands, on the
other hand, maintained that his father was a bare
life-renter ; that the fee belonged to him the son;
and that, therefore, the estate, so far as concerned
the fee, should be struck out of the action of sale at
the instance of his father’s creditors.

The Lords of Session,' in that case of Newlands,
by mterlocutor, of date ‘7th day of February, 1704,
‘“ ordained the whole heritable subjects there in

. ‘“ question to be struck out of the sale of the estates

‘“ belonging to Lieutenant Newlands, in so far as
¢ concerns the fee ‘of said subjects, arrd decerned ;”
and to that judgment the Court of Session adhered,
after advising a reclaiming petition, with answers,
on the gth of July, 1794.

Both cases were carried by appeal to the House
of Lords, and the judgment in the case of New-
lands’ creditors’ was affirmed. Thomson withdrew
his appedl, but entered another in 1806, which |
came on to be heard this day, (Dec. 14, 1812.)

It was contended, on the part of the Appellant,
that, notwithstanding the conception of the words
used by the testator in the deed under consideration,
the absolute fee of the real estate of Steelend,
thereby conveyed, must be held to have been vested
in him, the Appellant, although he was nominally
therein described a life-renter only. In support of
this proposition, the Appellant maintained, that, by
the law of Scotland, a fee could not be i pendente ;
that, therefore, in all cases where a grant had been
made to a person in life-rent, and to his children,

- 6

{
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or 'to other persons nascituris in fee, the Court had
uniformly decided ev necessitate juris, that the fec
must be understood to be in the life-renter; that
although when the grant was made to a person in
life-rent, and to another existing nominatim in fee,
the right of the former would confessedly be a bare
life-renter, :and that of the latter a substantial fec ;
yet, when a disposition in life-rent was accompanied
with a grant 1n fee to persons unborn, and so inca-
pable of holding 1t, the law reared up ex necessitate,
and by construction, an absolute fee in the life-
renter, whereby he and his creditors were enabled

~eftectually to disappoint the succession of the fiars in

expectancy ; and that the addition of the word
allenarly, although uniformly used in the deed
under consideration, did not materially' vary the
case, because it did not indicate more clearly the
will to confer only a-life-rent, than a simple grant
in life-rent in common sense ought to do; so that
there was a necessitas legis, which, as it required
the raising by construction an absolute fee in the
life-renter in the one case, authorised it equally in
the other.

In support of these propositions, the following
authorities were cited :— I'rogg’s case, Home’s Coll.
Dec. Nov. 25, 1735.— Lillie v. Riddell, Kilk. woce
Fiar, Feb. 4, 1741.—Douglas v. Ainslie, Fac. Coll.
July 7, 1761.—Cuthberton v. Thomson, Fac. Coll.
March 1, 1781.—Forbes v. Forbes, Kaimes’s Sel.
Dec. August 3, 1750.

On the part of the Respondents, it was con-
tended, -

1st, That, in,the established practice and under-
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L1FR-RENT,

Respondent’s
general argu-
ment,
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Dec, 14, 1812, standing of conveyancers, a grant of an heritable
“—— “subject to a person in life-rent for his life-rent use

LIFE-RENT.

allenarly, and to his children, or to other persons
nascituris in feey imported no more than a bare
life-rent in the grantee, excluding him entirely

. from any right or interest in the fee for his own

benefit. |
2d, That there does not exist in the law of Scot.

land any principle, or any authority, which can au-

- thorise, and far less compel, courts of law ex neces-

sitate jurts, as insinvated by the Appellant to de.
feat the will of the testator, by vestmg an absolute
fee of his estate where, as in thé present case, he
most evidently never intended it should be vested ;
and,

. 3d, That, on the contrary, the principle as well
as the latest and most approved authorities in the
law of Scotland, concur in establishing this position,
that the will of the téstator, when it is unequivo-
cally declared by competent deeds, ought mvanably
to be carried into complete execution.

And in support of thesc propositions, the follows

ing authorities were cited :—Dirleton’s Doubts, woce

anr, with Sir J. Stewart’s Answer. -—Ersklne, b. 2.

t. 1. s. 4—Forbes . Forbes, Kaimes’s Sel. Dec.

Aucrust 3, 1750.——Gordon w. Carlton, Falc.
Feb. 12, 1758 (48).—Balfour, 103, s, 5.—Stair
Inst. Life-rent Infeft. s. 10, 11 ——Cralg, p- 204.
s. 34. p. 421. s. 20.—~Thomsons v. Lawson, Stair,
Dec. February 4, 1681.—Gerron v. Alévander,
Fac. Coll. 1781.— Ross 'v. his Children, Fac. Coll.
March 8, 1791.—Watherstone v. Rentons, Nov. 25,
1801.— Newlands' Case, Dom. Proc. 17gs,
4
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Ordered and adjudged, that the appeal be dis- Dec: 14,1512,
" missed, and interlocutors complained of be affirmed. ==,

LIFE-RENT, -

| . Agent for Appellant, CHALMER.
Agent for Respondent, MUNDELL. '*

SCOTLAND.

APPEAL FR..QM THE COURT OF| SESSION,

TurNER and WarsoN—Appellants. =~
TurNER and another— Respondents.

)

Enrair, with prohibition against alienation, and against ¢ let- July 1, 1813,

“ ting tacks in diminution of the true ‘worth and rental

- ¢ MAY BE PAID for the said tacks.” Lease of part of the gxraiL.

“lands for 1000 years, with growing timber, and mines and
minerals, at a rent below that which was pald at the time
of the expiration of the preceding lease of the same lands.
This lease was reduced by the Court of Session on the
ground that it was an ALIENATION ; and the‘judgment was
affirmed.by the House of Lords on the ground that it was
in diminution of the true worth and rental of the lands at
the time of the expiration of the preceding lease,

4

el

"THIS wasa question as to the validity of a lease
for 1000 years, under an entail containing a prohi-
bition against allenatlon and letting at a diminished
~ rental. '

John Turner, merchant in Dantzic, (a native of Sctlementin

the will of
Aberdeenshlre,) who died in 1688, by his last will John Turner.

and testament, directed certain executors and trus- 1988



