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1812. for the bills which form the subject o f his appeal in the pre-
------------  vious case against the a p p e lla n t; and there is nothing in

frazer the specialties which he has attem pted to raise that can free
spaldino, &c. him from his liability .

P le a d e d  f o r  the R espondent.— It is perfectly clear that 
the appellant can have no claim on the respondent for pay­
m ent o f the bills am ounting to £ 3 9 9 9 , because, at the date  
on which he discounted, or advanced m oney on them  to  
H ugh M athie and Co., being posterior to the m iddle of 

' February 1803, he knew the respondent was not a partner
o f H ugh M athie and Co., and, consequently, could not be 
liab le in  obligations or bills granted by that company in  
m atters w ith which he had no concern.

A fter hearing counsel, it  was
Ordered and adjudged that the appeal be dism issed, and  

the interlocutors com plained o f be, and the sam e are 
hereby affirmed.

For the A ppellant, Tko. P lu m er , M . N o la n .
For the R espondent, Wm* A d a m , S ir  Sam uel R o m illy ,

John C lerk.

N ote.— Unreported in the Court of Session.

(Fac. Coll. vol. xiii. p. 403, e t  Mor. App. 1. “ H eir and
E xecutor.”)

J ohn F ra zer  of Farraline, who and his 
F ather, the deceased  S imon F ra zer  of 
Farraline, w ere the T rustees under the  
deed o f Settlem ent o f M iss F alls,

A p p e lla n t;

J ohn  S palding , Esq., surviving E xecutor of 
the W ill o f the deceased L ieut.-C olonel '
H ugh  F ra zer  o f K nockie, and J ames 
B risto  F r a z e r , Factor loco absen tis9 ap­
pointed  by the Court o f Session  over the R espondents .
E state  o f his la te  Father, the deceased  
J ames F ra zer  o f Gorthlic, E sq ., another 
E xecutor, and R esiduary L egatee under 
the C olonel’s W ill, ]

H ouse of Lords, 20th  Ju ly  1812 .

H eritable D ebt—P ayment op—H eir  or E xecutor—R elief—Fo­
reign— D omicile.— (1.) A  testator by his will, executed in London,
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conveyed his heritable estate in Scotland to his heir at law. He i S12.
next conveyed his moveable estate to executors, for the purpose of _______ .
paying certain legacies, and also his debts, and the residue to his f r a z e r  

uncle. There were no debts owing by him, except an heritable v' 0
. 1 1  • n  i T SPALDING, fcc.bond for x2000, over the heritable estate in Scotland. It was 

contended by the heir at law, that the executors were, by the in­
tention and words of the will, taken bound to pay the heritable 
debt. In an action of relief, held, that the words of the will, con­
ceived in general terms, did not exempt the heir or disponee in the 
heritable estate from paying the heritable debt due upon it. (2.) The 
testator had left Scotland early in life, and was constantly abroad 
with his regiment on foreign service. He never returned to Scot­
land, except for a short time with his regiment. He afterwards 
died in London, where he made his will. Held, That the herit­
able bond above mentioned, was not a burden on the personal 
estate, according to the law of England, but was to be judged 
of according to the law of Scotland, where the heritable estate 
was, and to be paid by the heir taking the heritable estate on 
which it was an incumbrance.

Colonel Frazer inherited from his father a small estate called  
Knockie, yield ing then about £ 3 0  per annum. H is father 
dying while the Colonel was a boy, he was brought up by 
his uncle, Jam es Frazer o f Gorthlic. Having a fancy for 
the army, his uncle procured him a commission, and he went 
to India as a lieutenant in the 72nd R egim ent, and afterwards 
became lieutenant-colonel of the regim ent.

At a time when there was a prospect of there being a 
vacancy in the majority of the regim ent, he wrote to his 
uncle, expressing a desire to purchase it. I lis  uncle pro­
cured a loan of £ 2 0 0 0  from Miss F a lls ;  and as his own 
estate was inadequate as a security, Mr. Frazer not only be­
came bound in the bond, conjunctly and severally, but con­
veyed , in farther security, his own estate of Torbeg, in addi­
tion to the Knockie estate. In this way the money was got, 
and his object accomplished.

Colonel Frazer afterwards acquired a fortune in India of 
£ 1 5 ,0 0 0 , chiefly through prize money claims. H e came home 
w ith his regim ent to Great Britain, visited his estate of 
Knockie, which by this time had improved in value, and he 
then expended about £ 2 0 0 0  on the improvement of the man­
sion-house and grounds. H e died in London in April 1801,

! having executed there a will, disposing o f his heritable and
m oveable estate. Had no w ill been made, the appellant’s 
father, Simon Frazer, and, after his death, the appellant,

i would have succeeded to his heritable estate as heir at law.
♦
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In this settlem ent, he therefore conveyed it, in the follow ing  
te r m s:— “ I do, by these presents, g ive, assign, convey, and  
“ dispone m y lands and estates o f K nockie and D alchapple, 

&c. “ with their appurtences, and all others my lands and real 
“ estates, o f every nature and kind soever, and w heresoever  
“ situated  in Scotland, to, and in favour o f my cousin, 
“ Simon Frazer of Farraline, and his heirs, a ss ig n ees; and 
“ I bind and oblige m yself and my heirs to make up titles  
“ to such lands and e s ta te ; and when so made up, to con- 
“ vey  the same, by proper instrum ents, agreeable to the law s 
“ o f Scotland, to them .”

H e then gave directions to his executors as to his personal 
estate, and states, “  W ith regard to my personal estate, I 
“ give, grant, devise, and bequeath the same in manner fol- 
“ low ing, viz. In the first place, I order and direct that my 
“ funeral charges and expenses, together w ith  a ll  m y ju s t  
“ an d  la w fu l debts , be p a id  by m y executors named, as soon 
“ after my decease as conveniently may be.” After be­
queathing several legacies, he directed, after his w hole debts 
(th e  only debt ow ing was the £ 2 0 0 0 ) , and legacies w ere  
discharged by the executors, that the residue should be con­
veyed to his uncle, Jam es Frazer o f Gorthlic, one o f the re­
spondents.

I t  occurred to the appellant, that, un less according to the  
expression o f his settlem ent, “  a ll his debts” was included  
th e  £ 2 0 0 0 , that the conveyance to him o f th e heritable 
estate, w hich was burdened with that £ 2 0 0 0 , would be li­
terally conveying nothing to his father whatever. A ccord­
ingly, as trustees o f the Miss Falls, an action was raised by  
the appellant against the respondents for the paym ent of 
the bond.

B esides special defences, this was m et by a counter ac­
tion  o f declarator and relief, at the respondents’ instance, to  
have it found and declared, that the £ 2 0 0 0  bond was a real 
burden over the lands o f K nockie and Dalchapple, for which  
the heir and disponee succeeding thereto is alone liable, 
and not the personal estate and effects of the deceased  
Colonel Frazer, and for re lief to that extent.

I t  w as argued by the appellant, that unless the debt o f  
£ 2 0 0 0  fe ll to be paid by the executors exclusively out o f the  
personal estate, the disposition o f the lands to the appellant’s 
father would be m erely nugatory ; that there was every rea­
son to suppose that he m eant to g ive Mr. Frazer o f Farra­
line a succession of som e value ; but unless the bond was 
paid out o f th e  personal estate, Mr. Frazer would take no­
thing, or next to nothing. A nd, finally, as the Colonel, at
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the time o f his death, and for a great many years before, 1812.
was a dom iciled Englishman, and his w ill made in E n g la n d ,------------
and the most part o f his estate there, the testam ent ought FBAZEB 
to be construed and to be executed  according to the law o f8PALDlN*G> &c. 
England, which lays the burden of the payment of heritable 
bonds and m ortgages on the executors and the personal 
estate. It was answered, that the rule o f law was, that the 
heir takes the heritable property, under the burden o f the 
heritable debts, and the executors the personal property, 
under burden o f th e personal debts, unless the deceased  
declare in his w ill to the contrary. In the deceased’s se t­
tlem ent there is no declaration contrary to the rule of law, 
whereby the heir is relieved o f the heritable debt, and the  
paym ent of it is burdened on the executors ; that no regard 
can be paid to the supposed intention of C olonel Frazer, if  
not expressed in his will. And, lastly, although he did not 
reside in Scotland for many years previous to his death, 
with the exception o f the short tim e his regim ent was at 
Perth , y e t he ought to be considered as dom iciled in Scot­
land.

The Lord Ordinary pronounced this interlocutor :— “ The j an< 27, 1804. 
“ Lord Ordinary having heard parties procurators, conjoins 
“ the process of relief, at the instance of John Spalding and 
“ others, the executors of Colonel Hugh Frazer against Si- 
“ mon Frazer of Farraline, with the before m entioned pro- 
“ cess, at Simon and John Frazer’s instance, against Colonel 
“ Frazer’s ex ecu to rs: F inds the w hole defenders conjunctly 
“ and severally liable for paym ent of the heritable bond  
“ libelled  on ; but, in respect the settlem ent by which the  
“ lands of Kuockie are disponed to Simon Frazer of Farra- 
“ line, one of the defenders, could only import a right to 
“ those lands, subject to the heritable debt with which they  
“ were burdened, and that the clause, taking the executors 
“ bound to pay the debts, cannot have the effect o f altering  
“ the right of relief betw een him  and the executors, finds 
“ the executors entitled to relief from Simon Frazer of Far- 
“ raline, E sq ., o f the heritable bond libelled on, conform to 
“ the conclusions of their action of relief, and decerns 
“ accordingly.”

On reclaiming petitions to the Court, the Court adhered.* Nov. 15,1804.
__ July 5, 1805.

* The Court of Session were of opinion, u that, without a special 
clause in the deed to that effect, the legal rules of accounting be­
tween heir and executor could not be altered.”—Vide Fac. Coll.
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1812.___ Against these interlocutors the present appeal was brought 
________ to the H ouse o f Lords.

f r a z e r  P le a d e d  f o r  the A p p e lla n t.— 1. Colonel Frazer, in his set-
spalding &c elem ent, d irected  his executors to pay his just and lawful

debts, which direction necessarily im plies that the burden of 
these debts should ultim ately fall on the personal estate. 2. 
C olonel Frazer left his residuary lega tee  his w hole estate, 
exclusive o f the lands o f K nockie and Dalchapple, after pay­
m ent o f various legacies, o f th e expenses o f his funeral, and 
o f his just and law ful debts : therefore, the residuary lega­
tee  is entitled  to demand the residue only, after paym ent o f  
those expenses, legacies, and debts, and he has no right, 
under the will, to insist that the disponee of Knockie and 
D alchapple shall relieve him o f these debts. T he cases, 
Lady C unningham s. Lady Cardross, (Mor. 1 2 4 9 3 ); and D en ­
ham v. D enham , 8th March 1765, (M. 5224), support these  
propositions. 3. It is a m ere questio vo lu n ta tis , w hether  
Colonel Frazer’s heir, or his executors, are burdened with  
his d e b ts ; but th e circum stances in w hich Colonel Frazer 
was placed, th e  state o f his fortune, and the general scope  
of his settlem ent, all concur with the clear unequivocal form  
o f expression which he has used, to show that he intended  
his executors should be u ltim ately liable. 4. The w ill was 
m ade and executed  in England, w here Colonel Frazer was 
also then dom iciled, by the Jaw of which country the heir has 
a right in equity to have his ancestor's debt paid out o f his 
personal estate. If, therefore, the executors had been sued  
upon the bond in England, they could not have recovered as 
against the heir, if  th e real estate had been situated in 
England, even though  there had been no such direction as 
that given by the w ill, which thus derives additional support 
from the law s of the country where it was executed , and the  
testator was dom iciled. 5. G ranting that the executors are 
entitled  to  re lief from the heir, the action at the instance of  
Miss F a lls’ trustees ought not to  have been conjoined with  
th e action o f re lief at the instance of Colonel Frazer’s 
executors, and the appellant ought not to have been found  

• liab le in paym ent o f  the heritable bond.
P le a d e d  f o r  the R espondents.— 1. I f  it  were made a mat­

ter o f proof, it  would be easy to establish, if  that were 
necessary to the issue o f th is cause, that Colonel Frazer 
m eant that th e heritable debt should not be a charge on 
th e  personal e sta te , but had determ ined that it  should re­
main a burden on the lands. I f  it were com petent to resort
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to the evidence of Mr. Spottiswoode, and to Mr. Frazer, the 1812.
gentlem en who drew out the settlem ent, it would be proved ----------- -
that these gentlem en made him aware that, as a matter o f FR*ZER 
course, Simon Frazer would take the estate burdened with s p a l d i n g , & c . 

the heritable debt, unless, by an express clause, the estate  
was exem pted from that burden. 2. Clauses in settlem ents  
burdening grantees with the payment of the testator’s debts, 
in general terms, are construed as being m erely for the b e ­
nefit o f the testator’s creditors, and have no effect whatever 
in questions o f relief between heir and executor, or betw een  
the different heirs or disponees, each o f whom is primarily 
liable for the debts that are the proper burdens upon the  
estate, which he takes under the settlem ent, and which the  
law considers as his proper debts. Though a testator has 
it in his power, by proper clauses in his settlem ents, to bur­
den any particular disponee or grantee with the whole of 
his debts, so as to lay him under an obligation to relieve the  
other disponees or grantees of such d e b ts ; yet, in the pre­
sent case, the testator has put no such clauses into his set­
tlem ents, and has indicated no intention that his successors 
in the m oveable estate should relieve his heir or disponee 
in the heritable estate. A nd the general clause founded on 
indicates no such intention, and can have no such effect.
T he disponee in the heritable estate must therefore pay the  
debt, with which that estate stands burdened, upon the  
principle res tra n sit cum onere. This has been settled  by 
several decisions, which have received the final judgm ent of 
the H ouse of Lords, viz. R ose v. R ose, 17th January 1786,
(Mor 5229, H ouse o f Lords, 2nd April 1787 ; ante vol. iii. 
p. 6 6 ); Drummond v . Drummond, 17th May 1798, (Mor.
4478, H ouse of Lords, 20th February 1 7 9 9 ;  ante vol. iv. 
p. 66.) 3. The question here being one in regard to real
estate in Scotland, the sam e must be judged and governed  
by the laws o f that country; and the circumstance o f Colonel 
Frazer having died in England, and o f having his personal 
property situated in that country, or in other countries 
where the law o f England prevails, cannot affect or inter­
fere with the succession to his real estate ; and as land can­
not, like moveable property, be transferred from one coun­
try to another at the pleasure of the proprietor, it must 
necessarily be subject to th e rules and regulations o f the 
jurisdiction within which it is situated ; the ru le,1 therefore, 
of the law of England cannot apply, that m ortgages are a 
burden on the personal estate. Even if  that rule did apply
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FRAZER  
V.

12, p. 595.
Atkyns, vol. 
iii. p. 201.

t t

1 Bro. Rep.
p. 462.

1812. w hen follow ed  out in the courts of England, the executors 
w ould still have relief against the real estate, as was found in 
Drum m ond’s case. N o doubt, in England, these heritable 

s p a l d i n g , &c. debts are charges on the personal e s ta te ; but the law is
contrary in Scotland ; yet, in som e respects, it  is similar. 
In England, a similar rule prevails to what prevails in Scot­
land, nam ely, that the personal estate is liable to pay herit­
able bonds or m ortgages, unless the testator has exem pted  
that esta te  from liability, and put the burden o f paym ent 
expressly on the real estate ; and Mr. Cruise, in his D igest, 

Cruise Digest, gaygj «  W here a testator charges his lands with the paym ent
Also, Roper’s* “ debts, this w ill not exonerate his personal estate,
Legacies, Ed. “ for such a charge can only be intended for the purpose

c' “ o f creating an additional fund, in case the personal estate  
“ should not be sufficient.” In  Briilgem an v . D ove, A tkyns, 
vol. iii. p. 201, Lord K ardwicke said, “  I know of no autho­

rity  w hereby the words, ‘ I make my real estate liable to 
‘ pay m y d e b ts / w ill exem pt the personal estate with- 

“ out any special exem ption  of such personal esta te .” 
Again, Lord Thurlow, in the D uke o f Ancaster v. Mayer, 
laid down the follow ing rules : “  In the f ir s t  place, the per­

sonal estate is liable, in the first instance, to the paym ent 
of the d e b t s ; but, in exception to this, it  is agreed that 
the testator may, if  he pleases, give his personal estate, as 
against his heir or any other representative, clear o f the  
paym ent of his d e b ts ; and then it becom es a question, 
w hat is the m ode o f expression to g ive the personal estate  

“ exem pt from such paym ent, when the rule of law  is, that 
“ such an estate is first liable ? Perhaps it m ight not have 
“ been unw ise to have adopted the rule o f law laid down in 
“ F ereyes v. Robertson, et a l that the testator m ust use 
“ express w o rd s: but it is im possible to abide by the opinion 
“ given in that case consistently w ith th e rules in other  
“ cases. T he second rule is, that when there is a declara -  
“ tion  plainy  that shall stand in lieu  o f express words. T h is  
“ rule has been laid down so long, and acted upon so con- 
“ stantly, that i f  other ju d ges were to put the construction  
“ o f  w ills upon other grounds, how wrell soever it m ight 
“ have been originally, it w ould be very unwise to make the  
“ adm inistration of justice take a course contrary to former 
“ rules. Therefore, if  there be a declara tion  p la in , or raa- 
“ nifestation clear, so that it  is apparent upon the face of 
“ the w ill that there is such a plain intention, the rule then  
“ is, not to disappoint, but to carry such intention into exe-

ti

it

it

it
t  i

a

Bunbury’s 
Rep. p. 301.
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“  cution. B ut should no such intention manifestly appear, 1812.
“  there is not a single case which does not take it for grant- ------------
“ ed that the personal estate is by law the first fund for the boswall 
“ paym ent of debts.” In a later case, W atson v . Brick- morrjson. 
wood, 9 Y esey, jun., p. 453, the rule, as above laid down 
Lord Thurlow, was confirmed and adhered to.

After hearing counsel, it was P*
Ordered and adjudged that the interlocutors be, and the  

same are hereby affirmed, so far as “ in respect the set- 
“ tlem ent by wThich the lands of Knockie are disponed  
“ to Simon Frazer of Farraline, one o f the defenders,
“ could only import a right to these lands, subject to  
“ the heritable debt with which they wTere burdened,
“ and that the clause, taking the executors bound to  
“  pay the debts, cannot have the effect o f altering the  
“ right of re lief betw een him and the execu tors: Finds 
“ the executors entitled  to relief from Simon Frazer of 
“ Farraline, Esq., of the heritable bond libelled  on, con- 
“ form to the conclusions o f their action of relief, and 
“ decern accordingly.” And it is farther ordered, that 
with this affirmance, the said cause be rem itted back to 
th e Court of Session, w ithout prejudice to any applica­
tion by the appellant to the Court which he may be ad­
vised to make, touching the questions whether the pro­
cesses should have been conjoined, and w hether the  
appellant has been properly called in the action of these  
executors.

For the Appellant, S ir  Sam uel R o m illy , M . N olan , Geo.
Cranstoun .

For the R espondents, Wm. A d a m , John Clerk .

by Watson v. 
Brickwood,
9 Vesey, jun.

(Fac. Coll. vol. xiii. p. 544. Mor. App. Dam age and Inter.
No. I.)

T homas B oswall, late Merchant in Leith, 
now residing in Edinburgh,

J ames M orrison , Merchant in Leith,

A p p e lla n t; 

Respondent.

House of Lords, 20th July 1812.
*

Contract op Sale—D amages for N on-fulfilment.— Action was 
raised for delivery of four puncheons of spirits, or for damages for


