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ON APPEALS AND WRITS OF ERROR. 149

SCOTLAND.

APPEAL FROM TH E COURT OF SESSION.
0

>

4

J .  B e l l e n d e n  K e r ,  E sgl.— A p p e lla n t. 
J a m e s  D u k e  o f  R o x b u r g h e — Respondents

E n t a il  (in 1648) of an estate consisting of about sixty Nov. 15, 17, 
thousand acres, with prohibition against alienation, dispo- 19, 22, 24, 26, 
sition, contracting debt, or doing any thing in hurt o f  the ^ ec- ]5> 
tailzie and succession, m whole or in part; but with & power 1813‘ 
expressly resei'ved to the heirs of entail “ to grant feus,
“ tacks, and rentals, 'o f such parts and portions o f the said R0XBUR’̂ E 
66 estate as they should think fitting , provided the same FEU CAUSE.
“ were made without hurt or diminution o f the rental p f  
iC the lands and others, as the same should happen to pay 
“ at the time the heir, granter, should succeed thereto”
Grant by one of the heirs of entail of sixteen feus of parts 
and portions of the estate', comprehending in all the luhole 
o f the estate, except the principal mansion house and 
47 acres adjoining. Relative contract that the feued lands 
and others should be entailed upon a new series of heirs 
designated by the granter, and that the granter should 
have the entire use and enjoyment of the estate during his 
life, &c.; and acts of ownership accordingly exercised by 
the granter during his life, in the same manner as if lie 
had continued proprietor. These feus dated the same day, 
and made in favour of the same person, and the casualties 
taxed. Held by the Court of- Session, that these feus 
could not be considered as granted in conformity with the 
reserved power in the entail of 1648; that they were not 
real feus, or dispositions inter vivos, but mortis causa settle­
ments for the purpose? of altering the order of succession 
appointed by the entail of 1648; and that each of them ^
was liable to one or other of several special objections 
stated in their interlocutor, {vide post;) and that the whole' 
were so bound together that they could not be separated^ 
but must be reduced in ioto/  This judgment affirmed by the
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150 CASES IN THE HOUSE OF LORDS

Nov. 15, 17, 
19, 22, 24,20, 
Dec. 15', 17, 
1813.

ENTAIL.---
ROXBURGHE 
FEU CAUSE.

\

House of Lords on the general grounds:— 1st, That the 
feuing power, like that of leasing, was to be exercised, not 
ad libitum, but in a course of rational administration, 
(without limiting that expression strictly to the sense in 
which it was to be understood when speaking of the duty 
required of an ordinary administrator or manager;) and 
that the 16 feus, being in reality but o n e  feu of the whole 
estate, were not granted in the due exercise of a power of 
rational administration, and on that ground could not be 
supported. 2d, That the real object, and effect of the' 
transaction was not to grant feus properly so called, but, 
under the colour of granting feus, to alter the order of 
succession established by the entail of 1648; which, under 
that colour, the law would not permit to be done.

>

Sir Robert 
Ker, of Cess- 
ford, a de­
scendant of a 
distinguished 
race of border 
chiefs, in 
1048, exe­
cutes a deed of 
entail of his 
estates and ho­
nours.

K e r , of Cessford, who had, in the earlier part of 
the 17 th century, been advanced to the peerage 
with the title of Lord, then Earl of, Roxburghe, and 
who had obtained the unusual privilege of nomi­
nating his own successors in these honours as well
as in his estates, in the year 1644 executed si deed

7  *

of entail which differed from that of 1048, the en« 
tail now chiefly in question, in containing no re­
served power of granting feus, tacks, &c. The deed 
of entail which he executed in 1648 contained the

Prohibitory 
clause in en­
tail of 1048.

following prohibitory clause :—
“ It shall not be lawful to the persons before de- 

ee signit, and the heirs male of their bodies, nor to 
“  the other heirs of tailzie above written, to make 
«  or grant any alienation, disposition, or other right 
“  or security qtsomever, of the said lands, lordship, 
“ baronies, estates, and lieving, above specified, nor 

of no part thereof: neither zitt to contract debts, 
“  nor to do ony deeds qrby the samen, or any part

♦
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E N T A I L . ------

R O X B U R G H R  

F E U  C A U S E .

cc

cc

cc

cc

cc

cc

“ thereof, may be apprisit, adjudgit, or evictit, fra ^ov* 17̂  
iQ them ; nor zitt to do any other thing in hurt and d 4 . is, 17/  
“  prejudice of thir pntis, and of the for'esaid tailzie 1813’
“ and succession, in hail or in part: all quilk 
cc deidis sua to be done by them,' are, by thir pntis,
“ declarit to be null, and of nane avail, force, nor 
“ effect.”

These prohibitions were qualified by the follow­
ing exception or reservation:— ,

“  Reserving always liberty and privilege to our Power to grant 

“ saids airis o f tailzie to grant feu s , tacks, and fcu8> &c“ 
rentals, o f such parts and portions o f the said 
estate and living as they shall think fittings pro- 
viding the samen be not made nor granted in hurt 
and diminution o f the rental o f the samen lands, 
and otheris forsaidis, as the samen shall happen . 
to pay the time that the saids airis shall succeed 

cc thereto
This deed contained the following address to the 

Sovereign:—
u And seeing that we ever pressed and endea- Address to the 

“ voured to live ane faithful and dewtiful subject, SovereiSn*
“ and intendis till death so to remaine to His Sacred 

Majestie our dread Soveraine; we therefoir, in 
all humilitie, by thir pntis intreitis & requestis 

“ His Matie, and his Hienes Success1*, gracieouslie ~
“  to be jdeisit to protect and maintene the richt & 
te successioun of our said estait, hous, Sc leiving, 
ce according to his pnt nominatioun, speciallie seing 
“ we have been cairfull to nominate & designe such 

as we hope will continew and persevere in that 
same humble dewtie & faithfull respecte to His 

cc an(j his Hienes Success”, as we have done
M 2
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1 5 2  C A S E S  IN  T H E  H O U S E  O F  L O R D S
0

Nov. 15, 17, 
19,22,24,26, 
Dec. 15, 17, 
1813.

ENTAIL.—  
ROXBURGHE 
EEU CAUSE.

Entails o f
1729 and
1740.

Clause as to 
power of feu- 
ing in the en­
tail of the nova 
acquisita.

“ heirtofoir to His Malie, and His Hienes Pre- 
“ decessrs.”

Earl Robert was succeeded by Earl William, the 
heir first named; who again was followed by Ro­
bert Earl of Roxburghe. John Duke of Roxburghe, 
who next succeeded, having acquired x a variety of 
lands which either did not belong to the original 
estate, or had been feued out by his predecessors, 
executed two new deeds of entail, one in 1729 , and 
another in ] 7 4 0 .  B y the former, he disponed the 
old estate; by the latter, the lands so acquired, to 
his eldest son and the same series of heirs with 
that in the old entail, under limitations in the 
same terms with those above quoted. The clause 
of reservation in the deed of 1 7 4 0  was in the fol­
lowing terms

cc Reserving always liberty and privilege to the 
“ said Robert Marquis of Bowmont, and the said 
“ heirs of tailzie, to grant feus, tacks, and rentals, of 
ce such p^rts and portions of the said lands and 
“ estate above disponed as they shall think fit, pro- 
{c viding the same be not made nor granted in hurt 
“ and diminution of the true and real rent of the 
“  said lands and others foresaid, as the same shall 
“ happen to pay the time that the said heirs shall 
“ succeed thereto: and sicklike, reserving power 
“  and liberty to the said Robert Marquis of Bow- 
“  mont, and the other heirs of tailzie above speci- 
“ fied, to grant competent life-rent provisions and 
66 conjunct fees, by contract of marriage, or other 
“ habile security, in favours of any ladies with 
iC whom the said persons or heirs of tailzie shall 
“ happen to be married.”

1
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A still later entail was executed by Robert Duke 
of Roxburgbe in 1747, containing two dispositive 
clauses; the one applicable to the lands held under 
the old entail, and the other to those held under 
the deed of 1740. In the first the clause of reser­
vation was expressed as in the deed of 1648, and in 
the second it was expressed as in the deed of 1740. 
(Vide the several deeds more particularly stated in 
the Chancellor’s speech in judgment, p o s tj

Several feus were granted by the heirs of entail 
in virtue of the reserved power in the entail of 1648, 
some of them of considerable extent. A feu of the 
lands of Broomlands was made in 1650, but reduced 
in 1733, (by judgment in appeal,) as being ultra 
•vires. A feu of the lands of Greenhead was made 
to Sir Andrew Ker in 1663, which was not chal­
lenged. In 1742, Robert, second Duke of Rox- 
burghe, (the family having obtained from Queen 
Anne a patent granting to the family the titles of 
Duke of Roxburghe, &c.) granted to Lord Milton 
(a Judge of the Court gf Session) a feu of a parcel of
land near Edinburgh, consisting of about 12 acres,

* |

on which the family town house had stood before 
the Union.

William, second Earl of Roxburghe, besides Ro­
bert, who succeeded* him, had another son, John, 
who was created Lord Bellenden. John, third 
Duke of Roxburghe, was the last of the heirs male 
descended from the eldest son, Robert; and at his 
death, which happened in March, 1804, the late' 
Duke William, seventh Lord Bellenden, succeeded 
to the titles and estates.

Duke William having no heirs of his own body,

Nov. 15, 17,
19,22,24,26, 
Dec. 15, 17, 
1813.

ENTAIL.—  
ROXBURGHE 
FEU CAUSE.
Another en­
tail by Dijke 
Robert in 
1747.

Feus granted 
by the Rox­
burghe family 
at various pe­
riods.
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N ov 15, 17, 
1C), 22, 24,26, 
D ?c. 15, 17, 
1813.

ENTAIL.---  ,
KOXBORGHE 
FEU CAUSE.
D uke of Rox* 
burglie, suc­
ceeds, aiid. on 
the presump­
tion diat he 
was absolute 
bar, executes 
a new entail 
in favour of 
Appd!ant,& c.
Deeds exe­
cuted by Duke 
W illiam, on 
the presump­
tion that he 
was absolute 
liar.
4

Trust disposi­
tion, June 18, 
*804.

Entail, June 
18, 1804, in 
favour of tne 
Appellant,&c.

/

and being advised that the entailed destination was 
at an end, or at least that the question was doubt­
ful, executed a new settlement and deed of entail in 
favour of the Appellant, who was his near relation, 
and to whose family he was stated to have been 
under great obligations. These deeds having been 
reduced, it is material to state them only on account 
of their alleged bearing upon the question in regard 
to the feu dispositions which Duke William after­
wards executed.

After having made a provision for the Duchess 
by a deed executed in the form of a post-nuptial 
contract of marriage, (21st May, 1804,) he then, 
by a trust disposition, (June 18, 1804,) conveyed 
the estates of Roxburghe to trustees, for certain 
uses and purposes therein mentioned; particularly, 
to pay an additional life-rent annuity of 3000/. a-year 
to the Duchess, together with a sum of 6,000/.; 
and also to pay a sum or sums not exceeding 
100,000/. to such persons as she should appoint in 
case she survived him; 10,000/. to Mr. Hamilton 
Fleming, & c.; with power to borrow money on he- 
retahle security of the estates, to discharge the va­
rious legacies and annuities. The deed contained a 
power of revocation.

Of the same date with this trust disposition, he 
executed a deed of entail referring to that of 1648, 
and stating that “ he lay under none of the limita- 
“ tions of it, and was at liberty, as absolute and 
“ unlimited fiar,” to carry on the representation of 
the family by a new entail. 13y this new entail, 
after failure of heirs male and female of his own 
body, he continued the destination to Lady Essex
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Ker, and then to Lady Mary Ker, and the heirs 
male and female of their bodies; whom failing, to. 
John Bellenden Gawler, eldest son of John Gawler, 
of Ramridge, in the county of Southampton, &c. 
and the heirs male and female of his body; whom 
failing, to Henry Gavyler, brother of J. B. Gawler, 
and the heirs male and female of his body, &c. 
This deed contained a power of revocation.

In September, 1804, the Duke executed another 
trust disposition in favour of the same persons, and 
nearly in the same terms as the former trust deed of 
June 18, 1804, for the purpose of including certain 
lands not comprehended in the other. The trustees 
were, by this deed, empowered to sell as much of 
the estates as might be necessary to pay the le­
gacies, &c.
' It being doubtful whether the above deeds could 
be supported, the Duke, to provide against the 
event of their failure, founding upon the reserved 
power of feuing in the entail of 1048, &c. on the 
26th September, 1804, executed sixteen feu  dispo­
sitions in favour of the Appellant, comprising the 
whole of the Roxburghe estate, with the exception 
of the mansion house of Fleurs, and forty-seven 
acres adjoining. These feus, it appeared, all con­
tained the same clauses, were written by the same 
person, subscribed on the same day and before the 
same witnesses, and were all in favour of the same 
person. It was declared however that the feus 
should be void:— 1st, In case there should exist 
heirs of the Duke’s body at the time of his death. 
2d, In the event of the said J. B. Gawler, or his 
foresaids, establishing in their persons a right to the

Nov. 15 , 17, 
19,22,24,2(5, 
Dec. 15, 17, 
1813.

ENTAIL.— 
ROXBURGHE 
FEU CAUSE.

Sept. 26,1804. 
Another trust 
deed including 
certain lands 
not compre­
hended in the 
former.

Deeds made 
on the suppo­
sition that he 
might be 
bound by the 
entail of 1648.
Sixteeri feus in 
favour of Ap­
pellant.

Proviso, that 
tbefeusshould 
be void in case 
the Duke 
should have 
heirs of his
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Nov. 15, ly , 
19,22 ,24,26, 
Dec. 15, 17, 
1813.

ENTAIL.---
ROXBURCHK 
FEU CAUSE.
body, and in 
case Appellant 
should estab­
lish his right 
under new en­
tail of June 
18, 1804.
Casualties
taxed.
Unless feu 

 ̂duty equalled 
the rent paid 
at time of 
DukeVsuc- . 
cession, Ap­
pellant to pay 
the difference.
Appellant al­
lowed to re­
tain out of feu 
duty the 
amount of the 
parochial bur­
dens.
Reservation of 
access and 
egress to and 
from mansion 
house of 
Fleurs.
The other 
mansion 
houses,woods, 
mines, and 
minerals, See. 
were included 
in the feus.

Contract rcla?

estates under the entail of June 18, 1804, or under 
any other entail he might execute, &c. Subject to 
these conditions, the Duke bound himself, his heirs, 
and successors, to infeft and seize the said J. B. 
Gawler, &c. for payment, &c. of a feu duty, stated 
to be m ore th a n  th e  r e n t o f  th e  lands a t  th e  tim e  o f  
th e  D u k e s  succession• The casualties were taxed 
at Is . at the entry of each heir, and 2s. at the entry 
of each singular successor. By another clause, it 
was stipulated, that in case it should appear that 
the feu duty did not equal or exceed the said rent, 
J. B. Gawler should be bound to pay the difference ' 
between the amount of the rent and that of the feu 
duty. These feu dispositions contained clauses of 
absolute warrandice, assignation to the writs and 
evidents, mails and duties, from and after Martin­
mas, 1804, &c. It was also declared, that the feuar 
should be entitled to retain out of the feu duty the 
amount of the parochial burdens, in case the Duke 
had power to allow such deduction. The mansion 
house of Fleurs, with 47 acres, having been re­
served as above, “  free access and egress to and 

from the said mansion house, &c. by all the roads . 
avenues, and paths, presently leading to and from 
the same,” were also reserved. All the other 

mansion houses, with their appendages, were feued. 
Lands not rented at the time of Duke William’s 
succession, of not rented separately for any precise 
or definable rent, were included in the feus, and a 
conjectural annual value put on them. The woods, 
mines, and minerals, were also conveyed by the 
deeds.

In consequence of a previous understanding and

ct
u
66
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agreement, a mutual contract of the same date with 
the feu dispositions was executed by the Duke and 
the Appellant, for declaring their intention in regard 
to the feus. After referring to the trust deed and 
entail before mentioned, this contract stipulated, 
that J. B. Gawler should, within 10 days from the 
date of the contract, execute and deliver to the 
Duke a deed of entail of the lands comprehended in 
the feus, conveying the same to himself (J. B. 
Gawler) in life-rent, to Henry GawLer, his bro­
ther, and the heirs male and female of his body; 
whom failing, to the other heirs appointed by the 
deed of entail of the 18th June, 1804, and with 
and under the conditions, &c. of that entail. It 
was also provided that this entail should be re- 
vocable by a joint writing by the Duke and the Ap­
pellant, &c. The Appellant also became bound to 
pay a sum of about 30,000/. and annuities to the 
amount of 2,900/.: and in case any of the feus 
should be reduced, the sums and annuities were to 
abate in proportion. A power was also given to the 
Appellant to sell lands to the amount of 20,000/. to 
pay off the legacies. The wholp surplus rent was to 
be paid to the Duke for his life, and he was to have 
the lands falling out of lease, and leave to cut wood 
at his pleasure and for his sole benefit. Leases were 
to be made with his consent, and the rents were 
to be payable to him; and, in short/he was to 
have the entire use and profit of the property for his 
life.

A deed of entail was executed bearing the same 
date with the feu dispositions and contract, though, 
by the contract, it was only stipulated that it/should

Nov. 15, 17, 
19 ,22 ,24 ,2 6 ,  
Dec. 15, 17, 
1813.

ENTAIL.—  
ROXBURGHK 
FEU CAUSE.
tive to the 
feus, same 
date, Sept. 26, 
1804.
Appellant 
bound to exe­
cute an entail 
of the lands 
feued to a se­
ries of heirs 
appointed by 
the Duke, 
with the con­
ditions, &c. of 
the deed of en­
tail of June 18, 
1804.
Appellant 
bound to pay 
certain lega­
cies and an­
nuities, and 
allowed to sell 
lands to the 
extent of 
20,000/. to 
pay off the le­
gacies.
Duke to have 
full use of es­
tates for his 
life.

Deed of en­
tail of feued 
lands, exe­
cuted same

s t

V \
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Nov. 15, 17, 
1 9 ,2 2 ,2 4 ,2 6 ,  
Dec. 15, 17, 
1813.

ENTAIL.---
ROXBURGHE 
FEU CAUSE.
date, Sept. 26, 
1804 ,though 
stipulated only 
to be delivered 
in 10 days 
from that time.
Subsequent to 
feu transac­
tion, Dukeex- 
ecutes two 
deeds of entail, 
in his sup­
posed charac­
ter of absolute 
liar, altering 
the entail of 
June 18,1804.

Duke also, 
subsequent to 
feu transac­
tion, grants a 
commission to 
Mr. S. Karr 
to grant leases, 
&c of his es­
tates in Scot-

be delivered within 10 days from that date; and 
the Respondent-therefore argued, that this entail, if  
shown to the Duke at all, had not been accepted, 
as it differed in some material particulars from the 
entail required by the contract. The statement for 
the Appellant was, that this and the other deeds 
were delivered on the day of their date.

The Duke, after this, in his supposed character 
of absolute-fiar, executed two entails, dated ] 1th 
January and 8th June, 1805', respectively, taking 
no notice of the feu transaction. B y the former of 
these, the entail of the 18th June, 1804, was re­
voked, in so far as regarded the Ladies Essex and 
Mary Ker, and the heirs of their bodies; and by 
the latter, in so far as regarded the heirs of his 
own body: so that the Appellant was made the di­
rect institute and disponee. Both these deeds con­
tained a power of revocation. . In all these entails, 
the heirs were empowered to grant leases for 21 
years, or on the terms of the act 10 Geo. 3. cap. 51. 
But in the last deed it was provided, that the power 
of leasing should not extend to enable the heir to 
let the mansion house of-Fleurs, or such other 
mansion house as happened te be the chief mansion 
house of the heir for the time, with 400 acres ad­
joining, for any longer period than the life of the 
grantor.

The Duke also, on the 24th January, 1805, 
granted a commission and factory to Mr. Seton 
Karr, to manage his affairs and estates in Scotland. 
The witnesses to this were the Appellant and his 
brother. Mr. S. Karr, as commissioner for the 
Duke, granted five leases, Sept. 7> 8, 9> 1805%
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Besides these, a sixth lease of the farms of Byre- 
cleugh, &c. was granted by the Duke himself, as 
heretable proprietor of the lands, to Mr. S. Karr, 
in trust for the Duchess, for 21 years from the 
term of Whitsunday, 1805. The tack duties in 
these leases were made payable to the Duke, his 
heirs, or assignees. The Appellant was a sub­
scribing witness to the execution of the lease of 
Byrecleugh by the Duke. The Duke continued to 
cut down and dispose of the woods at his pleasure. 
The Respondent relied on these circumstances as 
evidence that the Duke did not conceive that any 
right had passed by the feu dispositions.

Infeftments were taken on the feu dispositions, on 
the 15th, 16th, 17th, and Igth October, 1805; and 
the Duke died on the 22d of the same month and 
year. It was stated by the Respondent, that none 
of the infeftments were put into the Register till 
some weeks after the Duke’s death.

Among a variety of other proceedings which 
commenced on the death of Duke William, in re­
gard to the Roxb(urghe titles and estates, the Re­
spondent,- then Sir James Innes Ker, and his then 
competitor, General Ker, raised actions of reduc­
tion of the whole of these deeds, on the grounds, 
“ that they had been obtained from the Duke 
“ when infirm in body and m ind; that they had 
“ never been legally delivered; and that they were 
<s so many contrivances to defeat the eqtail of 1648, 
u &c. by the fetters of which the late Duke was

bound.” Two distinct questions arose in the re­
duction

Nov. 15, 17, 
19,22,24,26, 
Dec. 15, 17, 
1813.

ENTAIL.—  
ROXBORGHE 
FEU CAUSE.
land; to which 
commission 
Appellant and 
his brother 
were wit­
nesses.
Leases grant­
ed under the 
above com­
mission, and 
rents made 
payable to the 
Duke, his 
heirs, or as­
signees. Ap­
pellant a wit­
ness to execu­
tion of one of 
them.
Infeftments 
taken on feus, 
on Oct. 15, l6, 
17, and 19, 
1805; and 
Duke dies on 
22d of the 
same month 
and year.
Actions of re­
duction of all 
the new deeds 
of entail, and 
of the feu dis­
positions.
Grounds of 
reduction at 
first stated.

\
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Nov. 15, 17, 1st, W ith respect to the deeds made by the Duke, 
JDecf* 15̂ 17 *̂ on supposition that he was not fettered by the
1813.

ENTAIL.—
%

ROXBURGHE 
FEU CAUSE.
Question in 
reduction di­
vided into two 
branches,— 
entails and 
feus.
1st branch.

entail of 1648.
2d, W ith respect to the validity of the feus.
It was determined by the Court of Session, (Jan. 

.15, 1807,) that Duke William held the estates 
under the fetters of an entail (l648) containing an 
effectual prohibition against altering the order of 
succession, &c. I5y this judgment, which was 
affirmed on appeal, (8th June, 1811,) the first

0

Judgment of- 
Court of Ses­
sion affirmed 
by House of 
Lords, that

branch was disposed of, and the deeds settling the 
estates on a different series of heirs found to be in­
effectual.

Duke was 
bound by fet­
ters of the en­
tail of 1648, 
and that new 
entails were 
ineffectual.
2d branch. 
Feus.

Interlocutor 
of Court of 
Session, 12th 
Jan. (signed 
1 Oth,) 1808, 
selling aside 
the feus.

I

The Court of Session then proceeded with the 
question as to the reduction of the feus, and in or 
about the month of May, 1807, the contract and, 
entail of the feus were produced, (the other deeds 
.having been produced before.)

On the 12th (signed 16th) of January, 1808, the
\

Court pronounced the following interlocutor:—
“ T h e L o r d s  o f  C ou n cil an d  Session h a v in g  a d- 

“  v ise d  th e  m em oria ls in th is  case^ f in d  th a t  th e  la te  
<e D u k e  o f  R o x b u rg h e  held  th e  e s ta te s  o f  th e  
“  D u k ed o m  o f  R o x b u rg h e  un der th e  f e t t e r s  o f  a  
“  s t r i c t  e n ta il:  f in d  th a t  th e  deeds noxo ch a llen ged  
“  w ere  n o t g r a n te d  in due ex erc ise  o f  th e re se rv e d  
“  p o w e rs  o f  th a t  e n ta il, o f  g r a n t in g  f e u s , ta ck s , 
“ a n d  r e n ta ls ; a n d  th e re fo re  su s ta in  th e  rea -  
“  sons o f  redu ction  th e r e o f  an d  o f  th e  sa isines
“  th e r e o n ” • i

Appeal, and An appeal having been entered against this judg­
ement of 1 5 . 5 . J f
remittal. ment, and the cause having been argued in the

i
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House of Lords, the following judgment of remit­
tal was pronounced, (6th July, 1812:)—

“  O rd e re d  an d  ad ju dged , th a t  th e  cause he r e ­
m itte d  back to  th e  C o u r t o f  Session, to  rev iew  th e  
in te r lo cu to r  com plained o f  in th e  sa id  appeal, as 
to  a ll  an d  each o f  th e  deeds so u g h t to  he redu ced , 
ta k in g  in to  th e ir  consideration  a ll  objections to  
th e  v a lid i ty  th e r e o f  w h e th er  g e n e ra l or sp e c ia l;  
an d  in th e ir  f a r t h e r  ju d g m e n t to  s ta te  specifically  
th e d e g a l  g rou n ds upon w hich  th e  sa id  deeds re ­
sp ec tiv e ly  a re  to  be considered as n o t g r a n te d  in  
th e  due exercise  o f  th e  pozver o f  f e u in g ,  i f  i t  
sh a ll be th e ir  ju d g m e n t th a t  th e  sam e a re  to  be so 

“  considered . A n d  i t  is f u r t h e r  o rdered , th a t  th e  
“  J u d g e s  o f  th e  D iv is io n  to  w hich  th is  cause, a f te r  
“  th is  rem its  sh a ll belong, sh a ll req u ire  th e  opinion  

o f  th e Ju dges o f  th e  o th e r  D iv is io n  in  m a tte r s  or  
questions o f  l a w ”
The cause having come on before the First Divi­

sion of the Court of Session, and the opinions of the 
Judges of the Second Division having been taken, 
the following judgment was pronounced :—

“  T he L o rd s  h a v in g  resum ed consideration  o f  th is  
“  cause, w ith  th e r e m it th e r e o f  f r o m  th e H ouse o f  
“  L o rd s , and a d v ised  th e  same w ith  th e  m u tu a l  
v  cases f o r  th e p a r t ie s  an d  p a p ers  p rodu ced , and  

h a v in g  h eard  C ounsel a t  g r e a t  len g th  in presen ce  
o f  th e  Ju dges o f  both D ivisio?is, an d  considered  

“  th e anszvers by the Ju dges o f  th e  Second D iv is io n  
“  o f  th e C o u r t to  th e  questions in law  tra n sm itte d
“  to  them  by th e  in ter lo cu to rs  o f  the C o u r t o f  the

% __  __^

“  2 l s t  J a n u a ry  and 6 th  F eb ru a ry  l a s t ; F ind , 
“ P rim oy T h a t th e  e n ta il o f  th e e s ta te  o f  R o x -
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“ bu rgh e, e x e c u te d f iy  E a r l  R o b e r t  in  1648, a n d  
“  su bsequ en t en ta ils , u n der w h ich  th e  la te  W illia m  
“  D u k e  o f  R o x b u rg h e  held  th e  sa id  e s ta te , con ta in  
QC a g e n e ra l p r o h ib ito r y  clause a g a in s t a lien a tion , 
“  c o n tra c tin g  d eb t, o r  a lte r in g  th e  o rd er  o f  succes- 
“  s io n ; a n d  th a t  th e  re se rv a tio n  an n exed  to  th e  
“  sa id  c lau se, g iv in g  l ib e r ty  an d  p r iv i le g e  to  ou r  
“  sa id  a ir is  o f  ta ilz ie  to  g r a n t  f e u s ,  ta ck s , an d  
cc re n ta ls , o f  such p a r t s  a n d  p o r tio n s  c f  th e  e s ta te  
“  a n d  liv in g  as th e y  sh a ll th in k  f i t t in g *  p ro v id in g  
cc th e  sam e be n o t m ade n o r  g r a n te d  in h u r t  a n d  d i-  
cc m in u tion  o f  th e  r e n ta l o f  th e  sam en lands an d  
“  o th e rs fo re sa id , as th e  sam en sh a ll happen to  p a y  
€C th e  tim e  th a t  th e  'saids a ir is  sh a ll succeed  th ere to , 
“  is  n o t ' to  be considered  as a su b s ta n tiv e  clause, 
cc b u t is  to  be taken  in  connection a n d  con sisten cy  
u  w ith  th e  p re v io u s  p r o h ib ito r y  clause, a n d  as mo- 
“  d ify in g , an d  n o t d e s tro y in g  i t ;  an d  th a t  these  
“  tw o  clauses m u st receive  a co n stru c tio n  co n sisten t 
“  on th e  w h ole: F in d , T h a t such co n stru c tio n  ne- 
“  cessa rily  im p o rts  on ly a p o w e r  o f  a d m in is tra tio n , 
ce a cco rd in g  to  sound d iscre tio n , b y  w hich  a ll  th e  
“  h e irs  o f  e n ta il in succession m ay en joy, u n der th e  
“  c o n tro l o f  C o u r ts  o f  J u s tic e , th e  p o w e r  an d  p r i - 
“  v ile g e  o f  fc u in g  p a r t s  an d  p o r tio n s  f o r  th e  benefit 
“  o f  th e  e s ta te . T h a t th is  co n stru c tio n , w a r r a n te d  
“  on g e n e ra l p r in c ip le s , a p p ea rs  also to  be co?iso- 
“  n a n t to  th e p ro b a b le  in ten tio n  o f  th e  en ta ile r , as  
“  d iscoverab le  f r o m  th e  c o n te x t; see in g  th a t  he 
“  co n fers  th e  p o w e r  o f  f e u in g  on his h e irs  o f  ta ilz ie  
“  in  th e ir  o rd er , w hich  th e re fo re  cannot be com pe- 
ce te n t ly  ex erc ised  by a n y  one h e ir  to  th e  exclusion  
Ci o f  a ll  o th ers , an d  to  th e  d e s tru c tio n  an d  annihi-
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“ ‘lation o f the subjects over which this power is so 
“ reserved to them a ll; seeing also that he limits 
“ the power to parts and portions, which is exclu- 
“ sive o f the poxver o f feuing the whole at one time, 
“ either in one or more deeds; seeing, also that he 
“ limits the poxver to such parts and portions as the 
“ heirs shall think f ittin g ; which words must be 
“ applied, not as descriptive o f the absolute xvill and 
“ pleasure o f the heir, but as indicative o f the parts  
“ to be feued, as being in sound discretion, apt, 
“ suitable, and fittin g  fo r  that purpose; seeing 
“ also that he limits the power in the amount o f the 
“ feu  duty, which is to be without hurt or diminu- 
“ nution of the rental; all clearly indicating a re- 
“ strictive intention in the tailzier, fo r  the be- 
“ nefit and security of fu ture heirs; therefore 
“find, that the 16 feu  dispositions sought to be 
“ reduced, all of the same Mate and in favour o f  the 
“ same person, conveying away the property or do- 
“ minium utile of the whole entailed estate, with 
“ the exception o f the mansion house o f Fleurs, and 
“ about 47 acres o f ground adjoining, cannot be 
“ considered'as granted in conformity to the powers 
“ conferred by the said clause, or in consistency 
“ with the rights o f fu tu re  heirs of entail.— Se- 
“ cundo, In respect of the form  o f the transaction 
“ betxveen the parties, and the whole circumstances 
cc o f the case, find, that the whole o f the said 16 
“ feu  dispositions are so connected and bound to- 
“ gether, that they must necessarily be set aside in 
“ to to, and cannot be supported in p a rt.— Tertio, 
“ Find, that the said 16 feu  dispositions in favour 
“ o f the Defender, whom the Duke had constituted

Nov. 15, 17,
19, 22, 24, 26, 
Dec. 15, 17, 
1813.
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“  h is h e it' o f  e n ta il in th e  sam e lands by  a  p re v io u s  
“  e x is tin g  e n ta il, an d  so con tin u ed  b y  su bsequ en t 
“  e n ta ils , taken  zvith  a ll th e  conditions, r e s e r v a - 
“  tion s, ir r i ta n c ie s , a n d  defe'asancies, co n ta in ed  in  
“  th em , a n d  in  a r e la t iv e  c o n tra c t a n d  e n ta il  o f  th e  
“  sam e d a te , a n d  zvith th e  o th e r  deeds a n d  con du ct 
“  o f  th e  p a r t ie s ,  p r io r  a n d  subsequen t to  th e  exe- 
“  ca tio n  o f  th em , cannot be h eld  as r e a l f e u s  o r  dis» 
“ p o s itio n s  inter vivos, c o n fe rr in g  an  in defeasib le  
“  r ig h t  o f  property de prsesenti on th e  D e f  en der, 
“  b u t as se ttle m e n ts  o f  succession , to  ta k e  e ffe c t  
“  on ly  a f t e r  th e  dea th  o f  th e  D u k e , a n d  m ade in  
“  o rd e r  to  accom plish  an a lte ra tio n  o f  th e  o rd er  o f  
“ succession  p re sc r ib e d  b y  th e  f o r e s a id  e n ta il 1648, 
“  c o n tr a r y  to  th e  p ro h ib itio n  co n ta in ed  ■ th e re in  
“  a g a in s t a l te r in g  th e  o rd e r  o f  succession  o f  th e  
“  h eirs th e re b y  ca lled .—Q u a r to , F in d , th a t  th e  
“ f o r e s a id  clause o f  re se rv a tio n  g iv e s  no l ib e r ty  o r  
“ p r iv i le g e  to  th e  h eirs o f  e n ta il  to  f e u  a n y  lands  
“  zvhich d id  n o t p a y  a r e n t  a t  th e  tim e  th e  h e ir  so 
“ f e u in g  su cceeded  th e r e to ;  a n d  th a t  / i l l  such f e u s  
“  a re  in  co n tra ven tio n  o f  sa id  e n ta il; an d  th a t  th is  
“  ob jection  app lies to  th e  f e u s  zvhich h ave  been  
“ num bered  1, 2, 3, 4, 6, 9, 10, 11, a n d  15.—  
“  Q u in t o, F in d , f i a t  by th e  la w  o f  S co t land , fo u n d e d  
“  on th e  an c ien t p r in c ip le s  an d  •custom s o f  th e  
“ f e u d a l  sy s te m . w hich  is th e  common lazo o f  S c o t- 
“  la n d  in  a ll  m a tte r s  o f  la n d  r ig h ts ,  D u k e  JV il- 
“ Ham, u n d er th e  sa id  clause o f  re se rv a tio n , h a d  
“  no p o w e r  to  g r a n t  f e u s  o f  th e  f a m i l y  m ansion  
“  house o f  F leu rs , B ro x m o u th , an d  B y r e c le u g h ,  
“  n or o f  th e  g ro u n d s a d ja cen t th e re to , in th e  na~ 
“  tu r a l  occupation  o f  D u k e  Joh n  a n d  h im self, a n d
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“ not rent ailed at the period of his, Duke IVil- Nov. 15, 17, . 
“ Harris succession; and that this objection applies
“ to the feus which have beeri numbered 1, 2, 3, 10, 
“ and 11.— Sexto, Find, that the superiority o f the

/.  ,1

“ said whole lands was in all events comprehended 
“ under the strict fe tte rs  -and limitations o f the

1813.
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“ entail 1648; and that the said Duke had no 
“ power, in virtue o f the said clause o f ireserva- 
“ tion, to tax the casualties, o f superiority hatu- 
“ rally incident to feu-holdings, and which must 
“ have remained to the heirs o f entail, unless they 
“ had been specially alienated by such clause o f  
“ taxation, thereby depriving the succeeding heirs 
“ of' entail o f important and benefcial rights ap-
“ pertaining to the entailed superiority; and that

*

“ this objection applies to the whole 16 feu  disposi- 
“ tions.—Septimo, That the comprehending gene- 
“ rally mines and minerals, lime and stone quarries,
“ in the said feu  dispositions, does not afford an 
“ objection to the same, under the prohibitory 

. “ clause o f said entail; but find, that where mines 
“ and minerals, lime or stone quarries, were let to 
“ tenants, the said Duke William had not power 
“ under the said clause o f reservation to feu  the 
“ same, without stipulating a separate appropriate 
“ feu  duty, not less than the rent so paid; but 
“ find, that the Fur suer has not condescended on 
“ any mines or quarries which were so rented.—  J
“ Octavo, Find, that the comprehending woods and 
“ timber situated on farm s, the solum on which 
“ they grexv being let to tenants, does not afford an 
“ objection to the same under the prohibitory clause 
{c of* said entail: but find, that where woods or
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“  p la n ta tio n s  w ere  re se rv e d  f r o m  th e leases, and in  
“  th e  n a tu r a l occupation o f  th e  h e ir  o f  e n ta il, th e  
“ sa id  D u k e  W illia m  had not p o w e r  to  f e u  th e  sam e 
“  u n der the clause o f  re se rv a tio n  in  th e  sa id  e n ta il; 
“  a n d  th a t  th is  objection  applies to  th e  f e u s  num - 
“  hered  1, 2, S, 4, 5, 10, 12, 13, 14, and  16.— 
“  No-no, F in d , th a t  such o f  th e f e u  d ispositions as 
“  con ta in  lands com posing p a r t s  o f  th e  en ta iled  es- 
“  ta te , w hich had  been le t a long w ith  lands n o t in - 
“  elu ded  in  th e  sa id  e n ta ils , a t  cumulo re n ts  f o r  
“  b o th , a re  objectionable  an d  redu cib le . in resp ec t  
“  th a t  th e  m a tte r  has been m ade in ex tr ica b le  by  
“  th e  p a r t ie s , th e clause o f  re se rv a tio n  n o t f u r n is h - 
“  in g  data f o r  d iv id in g  th e  r e n ts , an d  r e s tr ic t in g  
“  th e  f e u  du ties  con ta in ed  in th ese  deeds to  th e  en- 
ec ta ile d  lands ; and  th a t ' 'this ob jection  applies to  
“  th e  f e u s  num bered  5, 75 12, 14, an d  15.—D e -  
“  cim o, F ind, th a t  th e  w hole o f  th e  16 f e u  disposi- 

. “  tions a re  liable to one or o th er  o f  th e  fo r e s a id  spe~ 
“  c ia l ob jections ; and , in respec t o f  th e  n a tu re  o f  
“  th e r ig h ts  g r a n te d  and c rea ted , and th a t  the  

. s ame  cannot be a lte r e d  or m o d ifed  by an y  C o u r t, 
“ f in d ,  th a t  each f e u  so objectionable m u st be s e t  
“  aside in toto: an d  on th e  whole f in d , th a t  th e  
“  sa id  16 f e u  dispositions w ere  n o t g r a n te d  in th e  
“  due ex erc ise  o f  th e  p o w er  o f f  cu in g , con ta ined  in  
“ t he  f o r e s a id  clause o f  .re se rv a tio n , co n ferred  on 
“  th e  h e irs  o f  e n ta il in succession, o f  g r a n tin g  f e u s ,  
“  ta c k s , an d  r e n ta ls ; an d  adhere to  the fo rm e r ; in- 
a te r lo c u to r  o f  th e  C o u r t, d a ted  th e  12th , an d  
“ sign ed  th e  16 th  o f  J a n u a r y , 1808, an d  su sta in  
“  th e  reasons o f  redu ction  o f  the sa id  f e u  dispo- 
“  sitio n s, an d  o f  the sasines ihereon , a t  th e  instance
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“ o f the Pursuer, James, now Duke o f Roxburghe,' Nov. 15, 17,
u designed in the summons, Sir James Norcliffe 24,
“ Innes, Baronet, who is now served and retoured 1813. 
“ //«> of entail in the said estate o f Roxburghe;
“ and reduce, decern, and declare accordingly”

From this judgment the Appellant again appealed 
to the House of Lords.

15, 17,

E N T A I L . ------

ROXBURGHE 
FEU CAUSE,

Clerk and Leach (for Appellant.) The notion that the power Power of ad- 
of an heir of entail might be a power of administration for the mim&tratioD. 
benefit of the estate, had originated with Lord Mecdoxvbanlc; 
and though it had never before occurred to the Respondent’s 
Counsel, Blair, the late President, Gillies, now Lord Gillies, &c. 
this new nostrum of entail law became on the remit the Respond­
ent’s leading proposition. The Earls and Dukes of Roxburghe 
bad been all along granting feus, without the smallest conception ^
that the power was given merely for the purposes of a beneficial 
administration of the estate. The objection to the feus compre­
hending lands not before rented, &c. had not before occurred.
A doubt on the point was first intimated by an authority here.
{Lord Eldon. When I shall be dead and gone, you will hear 
that my doubts in this case have been either the most beneficial 
or the most mischievous that ever were thrown out.) This no­
tion of a power of administration was founded on no authority, 
and was contrary to every principle of law. The general rule 
was, that heirs of entail were absolute proprietors, except in so 
far as they were expressly fettered. They might be restricted 
from doing many things which an administrator might do; but 
their power being partly for their own advantage, they might Lady Hamil- 
do innumerable acts not competent to an administrator. tons case*

The heir of entail had a right of property, in which the power Hope. M. 
to transfer was inherent. This created the necessity of the reso- Prac. Tailzies, 
lutive clause ; for otherwise it would have been more convenient s* 10’ l l * 
to have established a succession of trusts, life-rents, or powers o f 
administration. But here the resolutive clause was perfect; 
and the question was, Whether the Duke had forfeited his right 
to the whole estate by granting these feus? The slightest viola­
tion was a contravention, and it was only by forfeiture of the *

N 2
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Young, Dec.
12, 1705.— 
Lady Red-

' heugh v. 
Bruce, March 
1 1 , 1707.—  
Creditors of 
Craig of Ric- 
carton, June
13, 1712.— 
Creditors of 
Primrose v. 
the Ileirs of 
EntailofD un- 
napice, Jan. 
27, 1744.— 
Kilkerran.— 
Creditors of 
Hepburn, Feb.
8, 1758.— 
Bryson v. 
Chapman, 
J a n .22, 1760. 
— Cases of 
Tillicoultry, 
Bonningion, 
Sutherland, 
Feb. 26, 1801. 
—Lockharts ' 
v. Stewart, 
June 11,1811.
That, if this 
was a power 
of administra­
tion, the feus 
ought only to 
be reduced 
quoad cxces- 
sum.

' contravened right that his creditors and purchasers could be de­
feated. This had been settled by numerous decisions. The 
Appellant was not a gratuitous donee, and therefore the prin­
ciple of strict construction applied as in the case of creditors, &c. 
The feus had all the onerosity required by the entail, and a great 
deal more.

If the heir of entail was only an administrator, what was the 
legal capacity or character according to which he must manage l 
Was it that of a tutor, curator, a trustee, a factor or mandatory 

'of any sort, a bankrupt, or a person on death-bed, &c. ?. No 
analogy from any or all of these characters would define his 
powers, and the Court had not defined them. If the power was 
a power of administration, one of two things must be main­
tained:—1st, That the most onerous feu, to a party who had 
paid down his money and obtained possession, could have been 
set aside by this control of Courts of law, independent altogether 
o f a resolutive clause; or, 2d, That if the Duke had granted 
such a feu strictly according to the terms of the clause, but for 
his own benefit, and not for that of the estate, a declarator of

1

irritancy might have passed against him to forfeit the whole es­
tate. The first proposition was contrary to the act of 1685,. 
cap. 22, and to all the authorities: the second was a contradic­
tion in terms; for the limits of a power of administration fol­
lowed from its nature, and required no aid from a resolutive 
clause; and the necessity of maintaining that a feu to a third 
party could not be reduced without that clause, amounted to a 
demonstration that the power of the heir to feu could be nothing 
else than a power remaining with him as proprietor fo r  his oxun 
benefit.

The interlocutor, too, was inconsistent, inasmuch as it did not 
give effect to this power as if it were a right of administration. 
The general rule was, that the acts of an administrator were only 
reducible quoad excessum. Upon their own principles, then, 
the feus ought to have been sustained in part; whereas* they had, 
upon this ground of excess, reduced the whole. Here it was 
evident they mixed the idea of an heir of entail as a restricted 
proprietor, with the idea of his being an administrator with 
powers of administration. . Upon this hypothesis, it must he 
held,—1st, That the powers of the heir of entail were powers 
of administration. 2d, That if the power was exceeded, the
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estate was forfeited. 3d, That the power of administration 
being undefined, must be construed according to the arbitrary 
notions of the Court* as to what was proper or improper in the 
management of the estate. It was hardly possible to imagine a 
doctiine more hostile to every principle of law or justice, or 
more mischievous in its tendency. An heir of entail could not 
be safe, according to this doctrine, in doing even that which was 
not prohibited by the entail. He might incur an irritancy by 
catting a tree, by pulling down an old wall, by granting a lease 
at what the Court might imagine too low a rent, for a longer time 
than they might think proper, to a bad tenant, or on conditions 
as to cropping, &c. There might be an endless variety of opi­
nions as to the proper exercise of such a power. Here, then, 
was a question of irritancy depending entirely on the arbitrary 
discretion of a Court. The very statement of such a proposition 

v showed, that it was absurd. The fixed rule of law was directly 
the reverse.

Besides, it was now an established rule of law, that no perpe- 
, tual unknown incumbrance could be created on lands, nor any 
real burden which could not at once be discovered from the re­
cords by creditors or purchasers. But how were they to dis­
cover on the face of the entail the supposed limitation of the heir 
to a right of administration, or the bounds of that right ? Here, 
then, in the face of a fixed rule of law, was an unknown burden 
or limitation on the right of feuing, depending on the arbi­
trary discretion of the Judges. The right of feuing without di­
minution of the rental was in the present case ex facie absolute. 
A purchaser, then, must suppose himself safe by the absolute 
terms of the power, or it must be a matter of uncertainty whe­
ther he could safely transact or not; but it was impossible that, 
where a power was given, in its terms absolute, it could be an 
arbitrary question, whether a purchaser was safe in contracting 
on the faith of it. i

The doctrine was no less contrary to precedent than to prin­
ciple. The Broomlands and Greenock cases, which had been 
relied on as authorities in its favour, would be found on exami­
nation directly adverse to it.

The subordinate propositions were little calculated to aid the 
general doctrine. It was a power of rational administration, it 
was said, because it was given to the heirs in succession. But
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the whole must at last be feued out; and what did it signify whe­
ther this was done by one heir or by a dozen ? “ Under the
u control o f Courts o f Justice” ~ Where were these words to be 
found in th^ entail ? A Duke of Roxburghe, before he granted 
a feu, must apply to the Court for permission, or he must grant 
it at the peril of forfeiture, depending on arbitrary discretion! 
No man would then accept a feu, without having the right ascer­
tained by declarator.- But what if decree in absence only could 
be obtained ? The feu might be reduced at any period within 
40 years, if not suited to arbitrary notions of due administration 
entertained by the Judges for the time. “ For the beneft o f the 
u estate” Where did these words appear in the entail? This 
was making a new entail, not construing* the old. In questions 
of fetters, intention had hitherto gone for nothing. But now 
•probable intention was, in such cases, to be the rule of construc­
tion. Where was the evidence of it to be found ? He who ex-

*

amined the records would look for it in vain. Nice distinctions 
had been made between the words fitting and fit. But in the en­
tails of 1740 and 1747, by which half the estate was regulated, 
the word f i t  was used. From_ these, and the entail of 1729, it 
was clear that the makers considered the words fitting and f i t  as 
synonymous with, at their pleasure. t

The power was applied to tacks and rentals, as well as feus; 
and from the analogy as to the case of tacks, it had been said, 
that the power to feu imported only a power of administration, 
without being converted into an instrument of alienation. But a 
permission to feu was a permission to alienate. A feu was a per­
manent, a tack a temporary right; and there could be no analogy 
between them in point of duration, but there might be in point 
of extent; and it had been asked, but not answered, Whether a 
tack of all or any part of the estate would have been set aside 
merely on account of its extent ?

The introduction of the limitation, “ without diminution of the 
“ rental,” proved that the entailer had no idea that he was 

'giving merely a power of administration. The entailer himself 
had given the only rule. It had been said by a high authority 
here, (Eldon,) that in the case of*an English power to let at the 
rent paid at a person’s succession, if he succeeded at 21, the 
lands then paying 21,000/., and lived till 90, the lands then pay­
ing 90,000/., he m‘ght, at his age of 90, make a lease for t o

/
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own interest, at 21,000/. One of the Judges below had said this 
was not Scotch law. But there was no principle nor authority 
to show that it was not.

The reduction, on the head of excess, amounted to the com-
%

raon case of the eviction of part of an estate sold, (as to which, 
vide Bankton, b. 1 . t. 19. s. 24*.—Voet. 1. 21. t. 2. s. 2. 15. 35.— 
Diet. vol. ii. p. 356, 357. vol. iv. p. 255, 256.—Maclean v. 
M'Niel, June 23, 1757.—Diet. vol. ii. voce Warrandice, p. 513— 
519. Russel v. Narrower, June 28, 1751.) The Court frequently 
reduced decrees arbitral, in so far as they were ultra vires, and 
sustained them quoad idtra. A deed of settlement might be re­
duced, in so far as it was to the prejudice of the legitim, or jus 
relietee ; and yet it would not be reducible, in so far as it settled 
the dead’s part, (Crauford v. Hamilton, Dec. 25, 1702..^—Jack- 
son v. Cramond, March 6, 1777, (Morrison Diet. Appendix, 
voce Arbitration,)—Kyd v. Paterson, Jan. 27* 1810.) If the 
power was a power of administration to be exercised secundum 
arbitrium boni viri, the very idea included in these words sup­
posed that the Court must fix what teas too much, and what was 
not too much, (vide Diet. Arbitrium boni viri.) It was what 
took place sometimes in England, and almost every day in Scot­
land, in cases of powers to charge estates with competent pro­
visions for wives and children.

The proper description of a mortis causa deed was, a deed not 
delivered, containing a clause dispensing with delivery, o f course 
revocable at the will of the grantor, by which neither a legal right 
nor beneficial interest was vested in the grantee during the grantor9s 
life. On the other hand, a deed not dispensing with delivery, 
actually delivered, and not subject to revocation, was a deed inter 
vivos. One of the Judges below (Glenlee) had stated (but with­
out mentioning any authority) four kinds of mortis causa deeds, 
one of which was a deed, though without power of revocation, 
express or implied, where its effect in favour of the donee was 
suspended during the grantor’s life. None of the Judges of the 
Second Division had held as a rule of judgment that there was 
here a power of revocation; and the Court therefore must have 
decided that the deeds were mortis causa in the sense just men­
tioned. But such a thing was never before heard of as a mortis 
causa deed delivered and admitted to be irrevocable. The descrip- 
tion»applied to marriage contracts, to conjunct fees to husband
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I

and wife, to parent and child, &c. Were these mortis causa; 
deeds? A great deal had been said with a view to raise an in­
ference, that the feus were to be held in trust for the Duke; but 
as there was no declaration to that effect, nor any express power 
of revocation, the allegation was in reality an allegation of a 
trust to be proved neither by writ nor oath of party, which was 
'directly in the face of a positive statute. But suppose (which was 
not the fact) there had been a power to revoke the feus, the 
Duke’had power to limit the whole at his pleasure; arid why 
should he not have power to make the feus revocable as well as 
conditional? * ‘ ■

\

* The argument of the Respondent at last ended in this,—that 
the feu rights had the effect of giving away the dominium utile, 
of the estate, and altering the order of succession. But the 
question was, Whether this was within the power ? It was a 
settled rule in the law of entails, that that might be done indi­
rectly which could not be done directly.

The power to feu such parts and portions of the estate as the 
heir should think fitting, was broadly given, without any indica­
tion of intention, to confine it to those lands which had been let 
at the time of his succession. But the restriction of the power 
to the lands before actually paying rent, must be clear and ex­
press, before it could be available; as the question must be, 
Whether the Duke had, by comprehending in the feus lands 
which had not been let, forfeited his right to the estate ?

The only limitation was, that the rental of the estate should 
not be diminished; which might mean, that the whole amount of 
the rents, as paid by the tenants, should be reserved, or rather 
the issues and profits paid or yielded by the whole estate, in­
cluding lands let or unlet. No one ever heard the word rental 
applied to the rent paid for a single farm. Rental more properly 
signified an account or schedule of rents. It w*as ti*ue, in the 
entail of the nova acquisita, the expression was, “ true and real 
*( r e n t but all these lands had been under lease, so that the 
question there did not arise. It would have been very inconve­
nient to separate lands which had been let from those which had 
not. (Lord Eldon. In the case of tenant for life, in England, 
with power of leasing only such lands as had paid rent, the in­
convenience signified nothing, if the meaning was clear that he 
should so lease. I f  he wanted powers, he must come to Parlia-

« . •  .
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ment. It was worthy of notice, that in each of these feus, the
feu duty referred to the rent or rental of that one in particular,
£nd not to the rental of the whole estate.) If this were a case of
English law, and a power had been clearly given to let the

%

•whole of the estate at the old rent, lands not before rented might
- 1 ____

be let at any rent the lessor pleased. The cases might be cited 
from a book where the principles and distinctions were accu­
rately pointed out. “ In the case of Bagot v. Oughton, the 
“  power was to lease all or an}' of the premises at such yearly 
“ rents or more as the same are now let a t” A lease was made 
of the mansion house and demesne lands, which had not been 
leased before. It was determined, principally on the authority 
of Lady Baltinglass’s case, (cited before in the same book,) 
that the lease was void, although it was forcibly argued that all 
the lands were authorised to be leased, &c. It was thought there, 
that the power could not be meant to extend to the mansion 
house* &c. and the conclusion followed the fact. Mr. Sugden 
then cited other cases, and observed, “ that in all these cases, 
u the intention of the parties was to govern; and that there were 
“ several instances in which parts of the estate, never leased be- 
“ fore, had, in favour of the supposed intention, been considered 
“ to be within powers requiring the ancient, or usual, or present 
“  rents to be reserved.’* The first of these was CumherforcVs 
case, where, under a power to make leases of the premises, or 
any part thereof, “ so that as much rent, or more, were reserved 
“ on each lease as was reserved in respect of it within the two 
*c years immediately preceding,” it wras resolved, that lands 
which had nof been leased within the two years at any rent, 
might be leased by the donee at any rent he pleased ; because it 
appeared by the generality of the words, that it was intended he. 
should have power to lease all the lands. The Court therefore 
considered the restrictive clause as applicable only to such lands 

as had been demised two years before.” Mr. Sugden then 
referred to other cases,—Pomeroy v. Partington9 Goodtitle v. 
Pinucan9 &c.; and the' conclusion was, that in the construction 
of powers, thedntention of the parties, collected from the whole 
instruments, was to be the guide. But it could no  ̂ have been 
the intention of the entailer here, that lands by accident perhaps 
out of lease at the time of an heir’s succession, should thereby be 
deprived of their quality of being liable to be rented. Suppose
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the construction to be, that lands lately letten might be feued; 
what was to be considered as lately, or where was the limit in 
principle.

The finding as to the mansion houses rested on no authority ex­
cept the Greenock case; and at an3' rate, the principal mansion 
house, with 4-7 acres about it, had here been reserved. The man­
sion house, it was true, went to the heir, and not to the widow; 
bqt if there were two, the widow tocjc one of them. The eldest 
of heirs portioners had the principal mansion house, garden, &c.; 
but all the rest wras divisible. There was no authority at all for 
extending the rule from one to several mansion houses.

The Greenock case was a direct precedent for the taxation of 
the casualties. But the only casualty taxed was that of relief, 
and it was doubtful whether it was a casualty at all.

The finding as to the mines and minerals was final in'favour of
__ *

the Appellant. The objection to certain of the feus, as compre­
hending woods, the solum of which had not been before let, and 
as containing entailed and unentailed lands before let at a cu- 
mular rent, was bad, on the general ground, that the only limi­
tation was, that the rental of the whole should not be dimi- 
nished. The Appellant, in case that ground should fail him as 
to the woods, was willing to give up the parts where consider­
able plantations stood, and still to pay the whole of the feu duty. 
In case it should fail him as to the entailed and unentailed lands, 
he contended that the rents might be divided. It might be stated 
as a general principle, that the law of Scotland furnished an 
universal power of division, where division was possible; as in 
cases of heritable and moveable subjects granted on death-bed, 
of heirs portioners, allocations of stipends, &c. In England, if 
the excess in the execution of a power could be distinguished, 
the execution was good to the extent of the power. The Ap­
pellant (if that should be. held necessary and sufficient) offered 
to increase the feu duty'to the full amount of the rents due by 
the leases, including the sums paid for the unentailed lands.

Romitly and Cockhurn (for Respondent.) The whole ques­
tion might be comprised under two general heads:—1st, What 
the power was ? 2d, What had been done in the execution of
it ? The Respondent had not presented a cross appeal against 
Inc finding as to the mines and minerals, because, as the Court
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had reduced the 16 feus, he did not think it necessary to insist
that they should be reduced for his reasons. If any thing turned
upon that, the standing order might be suspended, to enable the
Respondent still to present a cross appeal, as had been done in a
former case. '

\  *

The power was (as the Court below had stated it to be) a 
power of rational administration, and evidently so intended to 
be by the entailer. His object was to raise a powerful support to 
the throne, as appeared from the invocation or address to the 
Sovereign, in the entail which had a reference to the public 
events of the time (Charles I.) But if these feus were to stand, 
this great feudal Lord would not have a single tenant, and a 
colliery might be carried on close to his window. >

The Court below had not decided generally that the powers of 
heirs of entail were powers of administration, but that such was 
the case here. This principle, or nostrum of entail law, as it 
had'been called, was to be found in the Greenock case. The 
entailer might have confined the heirs within a power of rational 
administration, and this brought the matter to a question of con­
struction. This, it had been said, was not a power, but a right. 
The distinction in law was not very clear. An heir of entail was 
said to be absolute fiar, except in so far as he was fettered; in 
other words, he might do any thing within the power, which 
was admitted.

According to the construction put upon the entail by the Ap­
pellant, it first prohibited alienation, and then permitted it; 
which could not be the meaning. The power given to the heirs in 
succession, to feu such parts and portions as they should think 
fitting, imported, that each should only feu such small parts, &c. 
that one could not,reasonably look forward to the- period when 
•all should be feued out. There was a greater distinction between 
fitting and fit than between rent and rental. But even if the 
power had been in express terms to feu parts and portions at the 
jpleasure of the heirs, it could not, when considered in connexion 

'.with the rest of the deed, be held as a power in one, heir to feu 
the whole. The words, “ take such as you choose ” (out of a 
collection of pictures, for instance,) implied a selection. It was 
admitted, that in feuing “ under the control o f Courts o f Justice” 
the heir must act at the peril of contravention; and so he must 
do on the Appellant’s principle. Wherever there was a limited
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power, it might be exceeded; and the legal consequences, be 
they what they might, must follow. It had been said riiat the 
strict letter, and not the intention, was the proper principle of 
construction, as in the Duntreath case. The decision there ap­
peared to border a little on absurdity ; but, admitting its autho­
rity, the rule did not apply in cases of powers.

If  an heir could not feu the whole, how much, it had be^n 
asked, could he feu 2 Where did the excess be-in > They were 
not bound to answer that. It was enough to show that here 
there was an excess. ’

As this was one transaction, any objection to one feu vitiated 
the whole.

It was clear from the deeds themselves, and the acts of the 
parties, (vide ante,) that these were not proper fbus, but mortis 
causa deeds, for the purpose of altering the order of succession. 
It was not necessary for them to contend that they were so in 
form. It was sufficient that they vrere so in substance.

There was no rule by which an heir under strict entail could 
do a thing forbidden, directly or indirectly. Where a thing 
was not forbidden, it might be done for the purpose of accom-. 
plishing that which the entailer had not intended. But where 
the act forbidden formed part' of the original transaction, it 
could not be supported. Where a sale was not forbidden, an 
heir of entail might make a genuine sale; but if the purchaser 
was bound to reconvey and settle the estate on a different series 
of heirs, (if the alteration of the order of succession was pro­
hibited,) this was void. In England, illusory executions of 
powers, though right in form, were void, as being wrong in sub­
stance; and there-was no authoritv to show that such was not* I
the law of Scotland. On the face of them, the deeds were to 
take effect de prcesenti; but they were mortis causa,' because held 
under a secret trust, by which the Duke was still to remain 
proprietor.

In answer to the objection, that the power was confined to 
subjects which had been before rented, a distinction had been 
made between rent and rental; and it had been said, that rental 
meant a schedule of rents. That certainly was not the meaning 
here, and there appeared no foundation for the distinction. By 
the English law, the objection would clearly have been good. 
Cumberfoi’d*s case had been mentioned with dissatisfaction by*

i
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Hale, and also by Lord Chancellor King, in Foot v. Marriot. 
The case of Goodtitle v. Finucan was cited by Sugden to show 
that the intention to be collected from the whole of the instru­
ment was the rule of construction; and the cases of Bagot v. 
Ought on, Foot v, Marriot, and Pomeroy v. Partington, were 
cited to show that it was still open to contend that the property 
to which the restrictive clause could not apply, should, if va­
luable, be rather held not to be within the power, &c. It was 
only requested that this case might be acted on according to 
these cases of English law, and that the power should be con­
strued according to the intention of the entailer.

It had been decided, that where a lease was made of all the 
lands, some of them within the power, and some not, at an entire 
rent, the rent could not be apportioned, but the lease was void 
as to the whole, {vide Orhy v. Mohun, Cardigan v. Montagu, and 
cases cited in Mr. Sugden’s book on Powers* cap. 10, sect. 4.) 
The. case of Campbell v. Leach was no authority against this, as 
the reservation there was distinct and separate. (Lord Eldon. 
Suppose a tenant said, ‘ It was our intention to reserve the best 
* improved rent, but we were mistaken, and I am willing to pay 
‘ a larger sum;’ no Court of Equity, in my apprehension, could 
say that this was sufficient.) The question always was, Whether 
the execution was good at first ? If it was not, nothing could 
cure it.

The Greenock case had decided the question as to the man­
sion houses and policies.

It was not contended that all the casualties had been taxed. 
The Respondent only said, that the sums payable at the entry 
of the heirs and singular successors (which in this case must be 
very considerable) had been taxed. These were clearly an inci­
dent which remained after the severance of the superiority and 
property. This, then,, was not merely granting feus, but giving 
away a part of the superiority, which the heir of entail was not 
entitled to do. This casualty was taxed in the Greenock case; 
but it was necessary there, from the nature of the thing, and the 
description of feus (for building) intended to be granted.

L o r d  E ldon  (Chancellor.) It had been stated 
with great propriety, and with great energy, that
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had not at first occurred to the Judges belowO

*

Nov.23> 1813. the judgment to be given wrou1d not only decide
this cause, but would have a most extensive effect, 
with respect to the power, or rather (as M i \  C lerk  
would have it) the r ig h t of granting feus and tacks 
upon all the estates held under entails in that part 
of the island from which the cause came. They 
now knew to a certainty that these feus had been 
thought capable of being struck at on grounds which

, one
of wTiich grounds had been first suggested by him­
self. In a cause relating to property of such im­
mense value, in a question of such vast importance 
to the parties, and to the law of Scotland, it could 
not be expected that judgment should be pronounced 
immediately upon the close of the argument. But 
considering for how long a time the parties had al­
ready been kept in painful suspense, he added, that 
no farther time should be suffered to elapse before 
judgment than wras absolutely necessary for due de­
liberation.

Dec. i5, 1813. L o r d  E ld o n  (Chancellor.) The entail of 16-14
fervationŝ and contained the same address to the throne as that of 
statement of 1648, and held out the same inducement for the
Entail of 1644 s u P P o r t  of the entail,—the entailer’s known loyalty.

He thought it right to notice this instrument., as he
could not find there, in terms, the same permission 
to grant feus, tacks, and rentals,— a difference which 
might possibly be considered by some as material. 

Entail of 1648, Then came the entail of 1648, with its prohibitory
chiefly found- , . . ‘ , /  . , ,
cd on in this and permissive clauses, {vide ante;) to every word 
question. 0f which clauses he was anxious to point their par­

ticular attention, as it had been said on the bench
7  \
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below* that it was material to attend to every word 
of the prohibitory clause. It ought to be observed, 
that the entailer himself granted feus, and that feus 
had also been granted by the heirs of entail previous 
to the date of the feus in question.

It ŵas unnecessary to say any thing as to what 
passed in Parliament relative to the confirmation of 
this charterbut  it was proper ter call their atten­
tion to the charter of 1729, as a difference had been 
noticed between that and the charter of 1740. The 
charter of 1729, after adverting to the reserved 
power in the entail of 1648, to the heirs to grant 
competent portions, &c. and to the intention of 
Duke John to enable his son the more effectually to 
exercise that power, proceeded thus :— “ Therefore 

wit ye me to have given, granted, and disponed, 
like as I by these presents give, grant, and dis- 

“ pone, to the said Robert Marquiss of Bowmont, 
&c. my son, and the heirs male lawfully to be 
procreate of his body; which failing, to the other 

“ heirs of tailzie substitute to them, contained in 
“ the said tailzie ( 1648) made by the said deceased 

Robert Earl of Roxburghe, &c. all and haili the 
Earldom of Roxburghe,” &c. And then followed 

these words,— u Reserving always to me, the said 
John Duke of Roxburghe, my own life-rent right 
of the said haili lands and estate above disponed, 

“ during all the days o f . m y  life-time, with full 
“ power to me, during my said life-time, to enter 
“ and receive feuars and vassals, and to grant 
“ charters and precepts for infefting them ' as ac- 
“  cords, and to set tacks and grant feus  a t  m y  

“ p l e a s u r e , without diminution of the rental, in

ON APPEALS AND WRITS OF ERROR.

Dec. 15, 1813.
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Author of the 
entail of 1648 
himself grant­
ed fetis.

66

66

Entail of 1729,
by which 
Duke John 
enabled his 
son to exercise 
the power of 
granting con­
sistent provi­
sions, &c. 
given by the 
entail of 1648.

66

66

66

66

66

66

Power reserv­
ed to Duke 
John, during 
his life-time, 
to grant feus; 
&c. at his 
pleasure, id 
“  terms of th# 
“  entail of 
“  l648.”

»
#
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Prohibitory] 
clause in en­
tail of 1729.

Liberty to 
grant feus as 
the heirs 
should think 

J i t t i n v , with­
out diminu­
tion of the 
r e n t a l ,  as in 
the entail of 
1648.

1
1

I . t

“ terms o f  the said tailzie, and Nthat by myself
“ alone, without the consent of my said son, or his '
“ foresaids, had thereto, and with and under the
“ said haill provisions, conditions, limitations, re-'
“ strictions, and irritancies, after expressed and con-
“ tained in the said tailzie ; providing that it shall
“ not be lawful to the said heirs of tailzie to make
“ or grant any alienation, disposition, or other right
“  or security whatsomever, of the said lands, lord-
“  ships, &c„ nor of no part thereof; neither yet to
“ contract debts, nor do any deeds whereby the
“ same, or any part thereof, may be apprized, ad-
“ judged, or evicted from them ; nor yet to do any
“ other thing in hurt or prejudice of the said tailzie
“ and succession, in whole or in part; all which
“  deeds so to be done by them are declared to be
“  null, and of no avail, force, nor effect; reserving
“ always liberty and privilege to the said heirs of
“ tailzie to grant feus , tacks, and rentals, o f such
“ parts and portions o f  the said estate and living
“ 'as they shall think fitting, providing the same
“ be not made and granted in hurt and diminution
“ of the rental o f the said lands and others fo re -
“ said, as the same shall happen to pay at the time
“ the heirs shall succeed thereto; and sicklike re-

*

“ serving liberty to the said heirs of tailzie to grant 
“ competent portions and conjunct fees, by con- 
“ tracts of marriage in favours of any ladies with 
“ whom the said persons or heirs of tailzie shall 
“ happen to be married,” &c.

The whole was fortified with irritant and resolu­
tive clauses as to what was expressed, or to be in­
ferred, if  any thing could legally be inferred;

«

1

4
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Then another charter was made in 1740, by the D e c .i5 ,is i3 . 

same Duke John, entailing the nova acquisita.
ENTAIL.'

There they would find that it was not to be lawful Roxburgh* 
for the heirs of tailzie “ to make ox grant any alien- Êu ^j731̂  
“ ation, disposition, or other right and security oftheMora0*ac-

<( true and real 
“  rent,” in­
stead of rental.

“ whatsoever, of the said lands and estate, &c.; butJ 7 the same senes
“  that a liberty was reserved to grant feus, tacks, of heirs as in 

“  and rentals, of such parts and portions of the w jth a varia- 

“ said lands, &c. as they should think fit, provided t,on .inth êJ“J , r  pression of the
“ the samen be not made nor granted in hurt and permissive 

“ diminution”— not of the rental, but— “ of the fisteSad"of̂ - 
“ true and real rent of the said lands.” And here tinS; and

t

too there was a saving, or reservation, to the author 
of the entail, of “ full power and liberty, at any 
“  time in his life-time, and even in the article of 
“ death, to alter and innovate these presents, and 
“ to revoke and cancel the same at his pleasure, and 

to sell and dispose upon the lands, &c. to what­
soever person or persons he should think fit, either 
gratuitously, or for onerous causes; and to con­
tract and ontake debts thereupon, and grant all 

“ such 'securities therefor'which he should judge 
“ convenient; and to grant feu rights and tacks of
“ the said lands for such duties as he should think

«

proper; and generally to do every thing concern­
ing the premises which any absolute fiar or pro­
prietor by law might do,” &c.
In this charter, also, they would have to consi­

der what was the effect of the permissive clause, and 
the authority to grant feus and tacks.

Another charter, of the same nature as that of Entail of 1747.

1729, was made in 1747, by the next Duke, iri ^mUsive^6 
favour of his son, which was not material, except clause,fit,and

iC
ec
a

((
((
u
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f E V  C A U S E .

*5 true and 
“ real rent**

/Entail, June 
18, 1804, by 
the late Duke 
William, 
jnade on the 
supposition 
that he, as last 
heir male and 
substitute un- 
(Jer entail of 
1648, was ab;
sqlute fiar.

that it also reserved the life-rent right of the Duke, 
with full power to me, during my said lifetime, 
to enter and receive feuers and vassals, &c. and to 
set tacks and grant feus at my pleasure, without 

v  diminution of the rental, in terms of the said 
(C tailzie,” &c.

These were the instruments, of which the con­
tents were at all important, from 1644 till the new 
disposition and entail of the late Duke of Rox­
burghe, of the 18th June, 1804. There they would 
find this recital, which deserved attention, as it 
showed that the Duke thought, or had been ad­
vised, that he had such powers as he there stated 
himself to have. And notwithstanding it had been 
said, that an heir of entail, except in so far as he 
was expressly fettered, was an absolute proprietor, 
as contradistinguished to an administrator, or any 
other person, a difference was stated between the 
powers of the previous heirs of entail, and other
persons there mentioned; viz. last heirs and substi-

___  * »

tutes. The recital was this:—<c Whereas, upon
“  the death of John, late Duke of Roxbuflghe, in
“ the month of March last, I succeeded to the ho»
fe nours and estates ‘hereinafter mentioned of the
“ noble family of Roxburghe $ and being the last
** heir male and substitute to whom the said estatesi

were limited by deed of nomination and entail 
executed by Robert, first Earl of Roxburghe, 

“ bearing date 23d February, 1648, I  lie under 
none of the limitations which fettered  the form er  

“ heirs, but am at liberty, as absolute and unlimited 
f a r , to carry on the representation of the said 

15 noble family by a new entail in manner here-

<c
«

<c
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cc

cc

cc

cc

cc

cc

cc

cc

tf inunder written; therefore, for the love, favour,
“ and affection I bear to the heirs of entail herein-

\

after mentioned, and for other good and weighty 
causes and considerations me hereunto moving, I 
do, by these presents, with and under the condi­
tions, provisions, restrictions, limitations, excep- 

“ tions, clauses irritant and resolutive, declarations 
and reservations after specified, and subject always 
to the deed of trust bearing even date herewith, 

t€ but which deed of trust will expire with the lives 
“ of the parties for whose benefit the same is 
“ created, and with the raising of the sums of mo­

ney thereby authorised and required to be raised, 
give, grant, and dispone,” &c. In the trust deed 

here alluded to, the same difference between the 
last heir and substitute and the former heirs was 
again expressed.

The motives which led to the making of this en­
tail were no concern of their Lordships, except in 
so far as a knowledge of motives could assist them 
in gathering what was the legal effect of the instru­
ments. He really was not competent to judge of 
the motives. The parties whom the Duke favoured 
might be, on the one hand, such as justly deserved 
this proof of his favour and affection; and, on the 
other hand, it might be said, that he ought to have 
continued the order of succession, out of regard to 
those who made the entails under which he himself

•i

came into possession. But in point of fact, he was 
advised, and thought it right, to give to a new series of 
heirs the superiority and property, over the Rox- 
burghe estates by this instrument; and, in case he 
could not do that, to give the dominium utile by

o %

Dec. 15,1813

ENTAIL.—  
ROXBURGH^ 
FEU CAUSE.

Trust deed, 
June 18,1804.

Motives of no 
consequence, 
except as they 
assisted in col­
lecting the le­
gal effect of 
the instru-. 
ment.
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ENTAIL.—  
ROXBl) RGHE 
FEU CAUSE.

Feu disposi­
tions, Sept.26, 
1804, made on 
the supposi­
tion that Duke 
William was 
bound by the 
limitations of 
the entail of 
16'48.
Feu of the po­
licy of Fleurs.

cc

cc

cc

Mansion 
house of 
Fleurs, with 
47 acres ad­
joining, ex­
cept ed.

other instruments: and accordingly, on the 26th 
September, 1804, he executed 16 feu dispositions, 
to the' contents of which, and every part of them, 
their Lordships would attend.

First, with regard to the feu of the policy of 
Fleurs,— that was a feu, as it purported*on the face 
of it, “ to John Bellenden Gawler, and to his heirs 

and disponees whomsoever, heritably and irre­
deemably, of all and whole the lands, &c. pre­
sently in the Dukes natural possession.” Nothing 

was said about these lands having been in the natu­
ral possession of the former Duke, but only in the 
possession of the Duke who executed the deed. 
The Duke then described the policy, as compre­
hending plantations and parts of farms as possessed 
by himself; and then, described several other por­
tions of land, plantations, &c. as possessed by other 
persons; “ as also all and whole the several belts, 
“ strips, and clumps of planting belonging to the 
“ Duke, on his farms of Galalaw, & c.; but except- 
“ ing and reserving always from this present feu 
“ right all and whole the mansion house of Fleurs, 

with the offices and yards adjoining and conti­
guous thereto; as also the terrace on the south 

“ side of the mansion house, and the two planta- 
“ tions lying contiguous, & c.; as also the north
ee lawn, & c.; containing in the whole forty-seven  §
6C English acres, &;c. ; with free  access and egress 
“ to and from  dhe said mansion house, offices, and 
“ grounds, by all the roads, avenues, and paths 
“ presently leading to and from  the same; and also 
“ excepting and reserving the large inclosure called 
“ the New Broxlaw, and Fond Park, &c. including

cc

cc
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tt

it

ft

it

a

u a small piece of land of the farm of Stodrig,” &c. 
The deed then went on “ to give, grant, and in feu- 
“ farm dispone to the said J. B. Gawler, and his 
“ foresaids, the whole stone and lime, limestone 
“ quarries, coals, marie, sand, clay, mines, metals, 
“ minerals, and fossils, of every kind, within the 
“ lands and others before described, with full power 

and liberty to work, win, and transport, use and 
dispose of the same, at their pleasure, and to do 
every thing necessary for these purposes ; as also 
the teinds, parsonage, and vicarage, of the said 
whole lands hereby disponed ; together with all 

“ right, title, and interest which I, my predecessors 
“ or authors, had, have, or can pretend, to the lands 
“ and others before disponed. Declaring always, 
“ as it is hereby specially provided and declared, 

that'this feu disposition, and the infeftment fol­
lowing thereon, and all the obligations and presta- 
tions to which the said John B. Gawler, or his 
foresaids, is or shall be subjected in consideration 
hereof, either by these presents, or by any writing 

(c or deed granted, or to be granted, by him or 
“ them, shall become fvoid or null, and be totally 

extinguished, in the events after mentioned; viz.—  
1st, They shall become void and null in case 

“ there shall exist at my death any descendants of 
“ my own body. 2d, They shall become void and 
“ null in the event of the said J. B. Gawler, or his 
“ foresaids, establishing in their persons right to, 

and obtaining possession of, my estates contained 
in a deed of entail executed by me on the 18th 
day of June last, in virtue thereof, or in virtue of

Dec. 15,1813,

ENTAIL.—  
ROXBURGHE 
FEU CAUSE.

Mines and 
Minerals.

Teinds, icc.

tt

tc

a
a

a
a

tt

tt
ft

Conditions on 
which to be 
void:—1st, If 
the Duke 
should leave 
descendants of 
his body.
2d, If the en­
tail of June 
18, 1804, 
should be 
found effect­
ual.
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\

The feu duty 
(750/.) not 
stated with re­
ference to 
what was the 
rental at the 
time the 
grantor suc­
ceeded.

i

/ __ 
cc any other deed of entail which I may hereafter 
“ execute in virtue of the powers thereby reserved 
“ to me: and which declarations shall be inserted 
cc verbatim in the infeftment to follow hereon, and 
“ in all the subsequent transmissions of the said 

lands and others; and in which lands and others 
before disponed, but always with and under the 

cc declarations before written,, I bind and oblige my- 
“ self, my heirs and successors whatsoever, to infeft 
“ and seise the said J. B. Gawler, and his foresaids, 
“ to be holden of and under me and my foresaids, 
“ in feu-farm, fee, and heritage, for ever, for pay- 
“  ment yearly, to me and my foresaids, of the sum 
cC of 720L of feu-duty, being more than the present 

money rental of the lands and others before 
(C disponed,” &c.

Their Lordships would attend to the expression—  
“ money rental.” This sum, then, (750/.) was not. 
stated with reference to what was the rental at the 
time the Duke succeeded. .* It was not said that it

i

had a reference to the value -of the produce of the 
land; it was merely the present money rental. 
This could hardly mean the money rental of lands 
in the natural possession of the Duke which paid no 
money rent. I f  this, therefore, were to be taken 
strictly, the Duke had not done here what, accord­
ing to the original settlement, it was necessary for 
him to show he had done, in order to entitle Him 
to bind his successors. Their Lordships would also 
notice, that, according to the scheme of the feu.dis­
position, if it was to take effect according to the 
terms of it, the Duke w as to be the Lord, or Supe-
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Hor, and J. B . Gawler to take, under the declara- D ec .i5 ,i8 i&  

tions and - conditions stated, the dominium utile
9  *

ill feu.
Then came the clause taxing the Casualties; " and *EU C*USB- 

€t also paying one shilling sterling at the entry of taxed; 

u each heir, and two shillings at the entry of each 
“ singular successor; and these for all other burden, 
u exaction, or secular service, which can be asked 

or required forth of the lands and others hereby 
disponed.” There Was a dispute whether this 

was or was not a casualty. He did not enter into 
that now, but only called the attention of their 
Lordships to the fact* that, instead of very large 
payments; the Superior was only to have a shilling 
at the entry of an heir, and two shillings at the 
entry of each singular successor. Then followed 
this clause:—“ And in regard the feu ''duty payable < 

by the said J. B. Gawler and his foresaids equals 
or exceeds the rental”  (th0re the expression, m o ­

n e y  rental, was dropped) “ of the said lands and 
“ others at the time of my succeeding to my prede- 
“ cessor in the same,” &c. In what sense this pas­
sage was to be understood, with reference to what 
was before called “ the money rental,” and now 
“  the rental,” dropping the word u m o n e y , ” was not 
very clear* ,

The effect upon the whole; however, was,- to’ 
grant the lands where the mansion house stood, ex- 
cept the mansion house itself, with about 47 acres 
of ground, apd “ free access and egress to and from 
H it by all the roads; avenues, and paths, presently 
t( leading to and from the same.” And the feu was*

<c
cc

6

I
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Feus to be 
Yoid, in case 
the Duke left 
descendants of 
his body, or 
grantees es­
tablished their 
title under the 
entail of June 
18,1804, &c.
Difficult fo 
conceive how 
a title could 
be supported, 
by which it 
was rendered 
impossible for 
the person ac­
quiring it to 
knowwhether 
he was supe­
rior or vassal 
at the time it 
accrued.

to be void-and null in case there existed at the time 
of his death descendants of his own body, and also 
in the event of the grantee's establishing a right to 
the lands under the deed of ' entail o f the 18th June, 
&;c*; and it was said that these were irritancies 
that might be reserved in a feu charter. This was 
very singular, as it struck h im ; but he dismissed 
that, as it had not been noticed in the Court below. 
After looking again and again for information on 
the point from the Scotch law books, &c. he was 
still unable to conceive how a title could be sup­
ported by which it' was rendered impossible for a
man to know whether he was lord or vassal when

*

his title accrued;— a superior, if he took under the 
entail— a vassal, if  he took under the feus ;• but, 
rebus existentibus, not knowing what were his 
duties. He however laid that out of the question, 
as a circumstance not noticed any where, and as a 
riddle which, like other riddles, presented a formi­
dable difficulty at first, but which, when explained, 
showed the seeming difficulty to be nothing.

There was a vast difference now between English 
leases and Scotch tacks. But if  this were a case of 
an English lease, reserving rent as it was at the 
time the lessor succeeded, it might be good as a 
money rent, equal to what the rent was at the time 
mentioned, provided it were' evidenced clearly by 
the instrument to the person bound by it, that the 
rent reserved was in fact equal to the rent which 
the grantor was bound to reserve. But here the 
present inoney rent might be more, or it might be 
less ; and that must depend upon circumstances not
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' e n t a i l .—
ROXBURGH^ 
FEU CAUSE.

here disclosed,—on what lands were then in the Dec. 15, is 13. 
Duke’s natural possession, on what had, and what 
had not been before on lease, &c..

Another circumstance was* deserving of notice.
He had taken occasion before to say, and he now 
repeated it, that it was clear the conveyancers 
thought when they drew these instruments, attend­
ing to the deed of 1648, that it was proper to insert 
something to show that the feu duty was conform­
able to the rent there required to be reserved: it 
might however be necessary. that this conformity in the case of 
should be evidenced in the instrument itself, or it fe” ŝ nmadeby 
might not; but if it had been the case of an Eng- a tenant for
lish lease, it must be clearly shown on the face of it, ieasmg power, 
that the rent reserved was equal to the former rent, 11 must clear!y* 7 appear by the
instead of leaving the person bound by the lease to instrument
be informed of it by the lease itself and by some ^r^entis<re- 
other proof in addition. served.

The next feu was that of Broxmouth House and Feu of Brox-
policy, which deserved to be specially noticed on Variation in 
account of this particularity, that it contained a the terms in

1 ** which the feu
mansion house. There the feu duty was spoken of duties were
as “ the full amount of the present rent of the rese?ved*
“ lands,” &c. There were 14 other feu disposi-
tions, varying in their terms with reference to the

_ *

ieu duties 'to be paid. In some, the expression 
was fc rental;' in others “ rent,” , “ money rental 
“ money rent''

These fell dispositions appeared to have been all The feus
executed the same day; they "all bore the same onTfeu^fthe 
date, were made in favour of the same person, on entire estate,
1 . ‘ . Wlt̂  t̂ ie ex"the same principle, (except in the case 01 the feu of ceptionof the

*
»

»

t
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ENTAIL.—  
ROXBURGHE 
FEU CAUSE.
house of _ »
Fleurs, and 47 
acres adjoin­
ing.

2d trust, Sept. 
26 ,  1804.

Contract rela­
tive to the en­
tailing of the 
feus, &c. SepL 
2 d ,  1804.

CASfeS IN THE HOUSE OF LORDS •

Fleurs, in which the mansion house, and 47 acres 
adjoining, were reserved, with free access and re* 
gress to and from the mansion house,) all contain* 
ing the same irritancies; and on the whole, this was 
a feu of the entire estate, consisting of 60,000 acres  ̂
with reservation of the mansion house of Fleurs,

i

and 47 acres.
On the same day, the Duke executed another 

trust deed in favour of the same persons as formerly, 
but including certain estates which had been left 
out of the trust deed of the ] 8th June, 1804<

9

Then came the contract of the same 26th Sep­
tember, declaring the intention of the parties as to 
the feus, between the Duke as the superior, and 
J. B. Gawler as the vassal. The preamble narrated 
the two trust dispositions, the entail of the 18th 
June, and the 16 feu dispositions €C dated the same 
“ day with these presents,” the whole of which 
were mentioned ; “ and that at the time of granting 
ct the said feu dispositions,” (he called their Lord- 
ships’ attention particularly to the words)—

*

/

The entail of 
the feus to be 
delivered 
within todays 
from the date 
of the con­
tract.

»

—“ It was understood and agreed upon between the parties,
c< that they should enter into a separate contract for declaring their
“  intention relative thereto; therefore, the said J. B. Gawler binds
“ and obliges himself, and his foresaids, within 10 days from this-

• •

“ date, to grant, subscribe, and deliver, to the said William Ker, 
“ Duke of Roxburghe, a disposition and deed of entail of the 
“ whole lands and others disponed to him by the 16 several feu 
“ dispositions before narrated, whereby he shall dispone and 
“ convey the said lands and others to himself in life-rent, and to 
“ the said Henry Gawler, his brother, and the heirs male or fe- 
“ male, procreated, or to- be procreated, of his body, iri fee; 
H whom failing, to the other heirs of entail appointed to-stfc*-

1
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ceed after them to the lands and estate belonging to the said 
William Ker, Duke of Roxburghe, by the foresaid deed of 

"  entail executed by him on the 18th of June last, and with and 
f< under ihe conditions, provisions, restrictions, limitations, excep- 
“ tions, clauses irritant and resolutive, declarations and reserva- 
“ tions therein mentioned,” Sic.

And also with this provision,—

€t That during the life-time of the said William Ker, Duke of 
u Roxburghe, it shall be in the power of him and the said 
“ J. B. Gawler, or, after his death, the institute or heir of en- 
“ tail in possession for the time, by a writing to be subscribed 
u by them jointly, to alter, revoke, or annul, in whol£ or in part, 
“ the said deed of entail, and whole clauses and conditions 
“  thereof, at their pleasure.”

Dec. 15,1813.

ENTAIL.---
ROXBURGHE 
FEU CAUSE.
Conditions of 
the entail of 
June 18,1804, 
to be inserted 
in the entail of 
the feus; one 
of which was, 
a power of re­
vocation in the 
Duke alone.

Power’to re­
voke by joint- 
consent.

This last clause was to be attended to, with a
view to the question, Whether the Duke alone had
power to revoke ? ~ • , ,

#

“ And further, the said J. B. Gawler, in consideration of the 
“ feu rights before narrated, hereby binds and obliges himself,
“ and, after his decease, the institute and heirs who shall take 
u the said lands and others in virtue of the foresaid deed of en- 
€i tail to be granted by him in manner foresaid, to pay the an- 1
“ nuities and sums after mentioned.”

/
This part of the contract was to be attended to, 

with a view to the argument as to the onerous con- Onerous con-O . ,
sideration given for the feus; to which argument it bê Tvenfor 
had been answered, that the estate which Mr. the feiis- 
Gawler took was to satisfy the obligations. Besides Various lega- 
payment of these life-rent annuities from the time p”d by Ap-bC 
of the Duke’s death, particularly an annuity^ of pellant,^out of
1000/. to Mrs. Bechenoe, and, after her death, specified

I
t
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annuities of 500/. to each of her two daughters, , 
Mr. Gawler agreed to pay 10,000/. to Hamilton 
Fleming, described as Earl of Wigton, at the first 
term of Whitsunday or Martinmas—

—“ After the death of the said William Ker, Duke of Rox- 
“  burghe, or as soon thereafter as the funds hereinafter men- 
c( tioned shall be sufficient fo r paying the same, &c.; and lastly, to 
“ pay to Mary Duchess of Roxburghe, wife of the said William 
“ Ker, Duke of Roxburghe, executrix appointed by him, and 
“ general disponee to his personal estate, conform to general 
“ disposition granted by him in her favour, dated the 18th of 
“  June last, or to any other executor or executors of the said 
“ Duke, or to any other person whom the said Duke shall name 
tc and appoint, by writing under his hands, 20,000/. at.the first 
“  term of Whitsunday or Martinmas after the death of the said 
u Duke, or as soon thereafter as the funds hereafter mentioned 
“ shall be sufficient for paying the same.”

The contract then noticed the trust disposition of 
the 18th June last, and the bequests made by it, 
and declared,—

u That though the contract and trust disposition bear no re- 
“ ference to each other, they are only for securing once and 
“  single payment of the said annuities and sums.”

And it also declared,—

T he Appel­
lant, &c. to be 
relieved, in re­
spect of the 
payments, out 
of the funds in 
the hands of 
the trustees, to 
whom the 
Duke had con-

“ That though J. B. Gawler, the institute, and heirs of tailzie, 
t( were bound in payment of the said annuities and sums, they 
“ should be entitled to claim and obtain relief thereof from the 
“ trustees acting under the foresaid trust disposition, See. ; but 
“ that J. B. Gawler, the institute, and heirs, should be liable to 
“ relieve*the executors, and all others the representatives of the 
“ said Duke, excepting the said trustees, of the foresaid annui* 
"  ties and sums.”

0

. /

/

»
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“ And •whereas the several feu duties contained in the said 16 
*cfeu  dispositions before narrated, are equal to, or exceed, thefull 
6t rent o f the lands and others thereby feued, as paid by the 
u tenants thereof at the period when the said William Ker, Duke 
u o f Roxburghe, succeeded to his predecessor in the said estate — 
an averment which he (Lord Chancellor) did not find in any of 
the feus themselves;—“ and as the expenses of management, and 
u other burdens and losses by the failing of tenants to pay their 
“  rents and otherwise must amount to a considerable sum an- 
u nually, by which, until the rents of the said estates shall rise 
“  very considerably, the said J . B. Gawler, and the institute and 
u heirs of tailzie succeeding under the tailzie to be executed by' 
** him as aforesaid, will not be possessed of a sufficient fund 
“  arising out of the rents of the said subjects for the payment of 
u the said annuities and sums; and as they may not be able to 
“ operate their relief of the same from the trustees before named, 
“ to whom the said Duke has conveyed his estate as before 
“ mentioned; and as it is the meaning and intention o f the parties 
u that the said John B, Gawler, and the institute or heirs taking 
“ or succeeding under the entail to be executed by him as aforesaid, 
“ should themselves draw some reasonable yearly sum out o f the 
u rents o f the said feus, even during the subsistence o f the said 
“ annuities, fyc. and before payment o f the said sums : therefore, 
“ it is hereby provided and declared, that the said J. B. Gawler, 
e< and the-institute and heirs of tailzie who shall take or succeed 
“ under the tailzie to be executed by him as aforesaid, shall, in 
“  the computation of the surplus rents, be entitled to credit for 
*e the sum of 26701. annually; and it is hereby farther declared, 
“ that in case the said surplus rents, after deduction of the sum 
“ of 26701. shall not, at the time of the death of the said Wil- 
“  liam Ker, Duke of Roxburghe, exceed the foresaid annuity, 
“ Szc., or in case the said J. B. Gawler, or the institute or heirs 
“  of tailzie, shall have made any advances on account of the said 
“  annuities or sums, before they shall be enabled so to do out of 
"  the surplus rents paid them; then the said J. B. Gawler, and 
“ the institute, &c. shall not be liable in payment of any part of 
“ the other annuities and sums before mentioned, until the said 
“ surplus rents shall afford a sufficient fund for the payment of

ENTAIL.---
ROXBURGHE 
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Mr. Gawler, 
and heirs, &c. 
to be at no 
time obliged to 
go in advance 
for a ny pay­
ments, except 
the annuities 
to Mrs. B.&c.
But Mrs. Be- 
chenoe’s and 
her daughters’ 
annuities to 
be paid, whe­
ther the sur­
plus rents af­
forded a suffi­
cient fund or 
not. '
In computing 
the surplus 
rents, no rent 
to be put on 
the mansion 
house of Brox- 
inouthj &c.

“ the annuities to the said (Mrs. Bechenoe and her daughters,) 
“ and until the said J. B. Gawler, &c. shall have been reimbursed 
“ of any payments they may have previously made on account of 
“ the said annuities before receiving the said surplus rents, &c. 
t( And it is farther hereby expressly provided and declared, that 
“ notwithstanding the terms of payment of the said annuities be- 
“ fore expressed, and the power to sell for raising 20,000/. here- 
“ inafter inserted, the said J. B. Gawler, &c. shall at no tme he 
“ obliged to advance more than the surplus rents received by 
"  them, after deduction of the feu duties, and of the foresaid 
“ sum of 2670/. for the public burdens, and other expenses and 
“ losses before mentioned, to or for payment of the foresaid an- 
“ nuities or sums, except for payment of the annuities hereby 
“ granted to the said J. E. and A. Bechenoe; with regard to 
“ which it is specially provided and declared, that they shall in 
“ all events be paid to them at the terms, &c., and that whether 
“ the surplus rents of the said estate shall then afford a sufficient 
“ fund for paying the said annuities or not; but with regard to 
“ all the other annuities or sums aforesaid, the said J. B. Gawler 
(i &c. shall only be liable in payment thereof progressively, as 
“ free funds for the payment of the same shall arise from the 
“ surplus rents of the said lands and estate, after deduction fore- 
“ said, &c. And it is hereby declared, that in the computation 
“ of the surplus rents, no rent shall1 be put upon the house of 
“ Broxmouth, or the offices or gardens thereto belonging, or 
“ the pleasure ground thereto adjoining, amounting to 50 acres, 
“ 'or thereabout, and commonly known by the name of the WiU 
"  derness; and as to the other lands which may be retained in 
“ the possession of the said J. B. Gawler, or the institute or 

,<c heirs of tailzie aforesaid, it is hereby declared that the rents 
“ or values are to be computed by the profit or produce actually 

drawn or to be drawn for that year, and not according to any 
“ calculation of what they might have been let for,” &c.

It was foreseen that some of these feus might bo 
ineffectual; and therefore those who prepared the 
instrument, acting under this foresight, (and no 
judicial person had been of opinion that all of them 
could stand,) introduced this clause, which was. also.
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44 And as it may happen that some of the said feu dispositions In  case any of 
44 may, from causes unknown to the parties, become ineffectual;
44 therefore it is hereby specially stipulate and agreed, that in t|ie legacies to 
44 case one or more of the said feu dispositions shall become in- abate in pro- 
“ effectual, or be set aside, then the annuities or sums for which Porllon*

1

( ( the said J. B. Gawler does hereby become bound shall suffer an 
44 abatement, and that in the proportion which the feu duties,
** stipulated by such of the said feu dispositions as shall so become 
44 ineffectual, shall bear to the feu duties contained in the whole 
f* 16 feu dispositions before narrated,” &c.

Then J. B. Gawler entered into an obligation 
which was said to be one of great consequence:-'—

And also the said J. B. Gawler hereby binds and obliges him*
44 self, and the heirs succeeding to him in virtue of the aforesaid
“ feu dispositions, or the institute or heir who shall take or suc-
44 ceed under the said deed of entail to be executed by him as
46 aforesaid, to pay to the said William Ker, Duke of Roxburghe, Surplus rents
44 during his life, the whole surplus rents of the lands and others J® i^paid to

feued and conveyed to him as aforesaid; that is, the whole jn<rhislife-
K sums which shall be paid to them by the tenants thereof, over time.
44 and above the feu duties stipulated as aforesaid,”/

It had been contended that these were not real 
feus, and the above payments were said to bear 
upon that question; and then it was contended, 
that whatever might be the effect of the irritant 
clauses, in case the grantee established his right 
under the entail, or the Duke had issue, there was 
a great difference between an irritancy in a feu 
which at the time of the grant was completed, and 
one in which the enjoyment was on such terms that
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He wasDec. 15, 1813. the rents were to be paid to the grantor., nc was 
v----now merely stating how they put it. The instru-
ENTAIL.—  , 6  J  r
r o x b u r g h e  ment then went on,—

i  TEU CADSE.

The Duke, 
during his life, 
to have the use 
of the lands 
falling out of 
lease, liberty 
to cut aud 
carry away 
woods, and 
leases to be 
made with his 
concurrence 
and approba- 
tioii.

Tenants to 
pay their rents 
to the Duke.

Mr. Gawler 
bound, if re­
quired, to 
grant a life- 
rent tack of 
the estate to 
the Duke, at a 
rent equal to 
the feu duty.

For which 
onerous consi­
derations the 
Duke had 
granted the 
feus, &c.

«

“ And also to permit and allow to the said Duke, during his 
“ life, the possession and enjoyment of whatever part or parts of 
“  the lands and others contained in the said feu dispositions 
“ which now are, or shall be, or become out of lease, and which 
“  the said Duke shall incline to keep unlet; and also full power 
“ and liberty to the said Duke to cut, dispose of, and carry off, 
“ the wood and trees "on the lands and others contained in the 
“  said 16 feu dispositions, at his pleasure, and to apply the price 
“ or proceeds thereof to his own use, without being liable to ac- 
"  count for the same to any persons whatever: and in order to 
“ render these provisions more effectual, it is hereby agreed, 
“ that any leases of the said estates which shall hereafter be 
“  granted during the life-time of the Duke, shall be made with 
“ his consent and approbation as party thereto, for a term not 
“  exceeding 21 years, and without any fine or grassum being 
“ taken therefor: and by such leases the tenants shall be bound 
“ to pay their whole rents to the Duke, during his life-time; in 
“ consideration whereof he shall, on receiving such rents, grant 
“  discharges to the said J.B. Gawler, and his foresaids, for the 
“ feu duties of the said lands and others, corresponding to the 
“ periods for which the said rents are paid; and the said J. B. 
“  Gawler hereby binds and obliges himself and his foresaids, 
“ when required, to grant a life-rent tack to the said Duke of 
“ the said estate, and that at a rent equal to the feu duty stipu- 
“ lated by the said feu dispositions thereof respectively; and 
“ which tack shall contain an express provision in favour of the 
“ Duke, to cut, dispose of, and carry off, the woods and trees 
“ on the said lands, and apply Hie price and proceeds thereof to 
“  his own use, without being liable to account for the same to 
“ any person whatever: for which, and upon the other part, the 
“ said William Ker, Duke of Roxburghe, has granted the 16 
“ several feu dispositions before narrated, and hereby bind* 
“  himself, his heirs, executors, and representatives, whomsoever, 
“ to pay the whole public burdens and expense of management 
“  of the said estate which shall become due during his life, and



/

41
it

44 to free and relieve the said J. B. Gawler, and his foresaids, 
44 thereof. And the said Duke also hereby reserves full power 

and liberty to himself, at any time in his life, to revoke the 
annuities and sums before mentioned hereby incumbent on 

4( the said J. B. Gawler, or to alter the same; that is, to diminish 
44 the amount thereof, or to adject such conditions and declara- 
4t tions thereto as he shall think proper, provided that the sums 

to be paid by the said J. B. Gawler and his foresaids shall not 
thereby be increased.”
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Their Lordships would observe, that the tenants 
under such new leases as might be granted by the 
Duke by virtue of this contract, notwithstanding 
the feu dispositions, were to pay their whole rents 
to the Duke during his life-time, as much as if he 
had still had the dom inium  u tile  as well as the do- 
m inium  d ir e c tu m : and the Duke wras to give dis­
charges to J. B. Gawler, &c. for the amount of the 
feu duties payable for the lands so to be leased. 
J. B. Gawler was to give a life-rent tack, if required, 
to the Duke, of the whole estate, at a rent equal to 
the feu duties, with power to dispose of the woods, 
&c. as he should think proper; for which it was 
said the Duke granted the feu dispositions: and the 
Duke bound himself to pay the expenses of manage­
ment, &c. and reserved the power of revoking the 
annuities, &c. or altering them so as to diminish 
them only, and not to increase the sums to be paid 
by J. B. Gawler.

It would be in the recollection of their Lordships, 
that a deed of entail was under this contract to be 
executed within 10 days from the date of it: but 
it appeared to have been executed on the same day, 
(26th September, 1804.) This deed contained a

BNTAIL.—  
ROXBURGHB 
FEU CAUSE.
The Duke to 
have power to 
alter the an­
nuities, &c. 
but not so as to 
increase the 
sums to be 
paid by Mr. 
Gawler.
The principal 
points in the 
CONTRACT.

Entail of the 
feus, Sept. 260 
1804.

VOL. II .
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Dec. 15,1813. prohibition against “ innovating, altering, or in*
“ fringing, the entail or order of succession, &c. or

E N T A IL .~  O O  ̂ .
r o x b u r g h e  “  doing or granting any act or deed that might 
f e u  c a u s e . ^  infer any alteration, innovation, or change o f

“ the s a m e a n d  a clause which must receive 
some attention, as' bearing upon the argument re­
specting the power of revocation,— u It is hereby 
“ specially provided and declared, that during the 
“ life-time of the said William Ker, Duke of Rox- 
“ burghe, it shall be competent for him and me, 
“ (J. R. Gawler,) by a deed to be subscribed by us 
“ jointly, or in case of my predeceasing the said 
“  Duke, it shall be competent for him and the said 
“  H . Gawler, &c. by a deed ter be subscribed by 
“ them jointly, to alter, revoke, or annul, in whole 
tfforvin part, this deed of entail,” &c. This bore 
upon the question which had been raised, whether 
the power of revocation was really joint, or whether 

• it did not rest with the Duke alone, under the ge­
neral reference in the contract to the conditions, 
&c. of the entail of June 18, 1804.

Now as to the matter of fact in regard to this 
trust deed, these l6  feu dispositions, this contract 

Effect of the and deed of entail, all executed on the same day.
emiid bê sup- The natural effect of the feus, if  they could be sup­
ported. ported, was to put J. B. Gawler in possession of the
hnt to^afe whole °? this estate, with the exception of the man- 
every thing, sion house and 47 acres adjoining, paving th e '
except the teu ' # ^  o x ^ * 7 o
duty and amount of the feu duties; and every thing else,
Fleurs^with whatever was then, or might be at any time there- 
47 acres. after, the additional value of the estate, was to be
Toraiseanew enjoyed under these feu dispositions; thereby raising

%
V

%

4

\
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in the vassal a new family* as respectable .in point 
of property as the ancient house of Roxburghe; and 
even exalting the vassal above the superior, as the 
Duke of Roxburghe could only go to and return 
from his own mansion house under the permission 
in one of these feu dispositions. That such was not 
the meaning of the author of the entail of 1648, 
there could be no doubt. .What might be the legal 
effect of that entail was another question. By the 
contract and deed of entail, the Duke was to have 
all the surplus rents and profits—to keep in his na­
tural possession whatever he chose—to have full 
power and liberty to cut, dispose of, and carry off,- 
the wood at his pleasure— and, in short, the whole' 
dominium utile during his life. Their Lordships1 
would mark these circumstances, as it must be agi­
tated, whether it was possible to support the feu of 
the policy of Fleurs, and the feu of Broxmouth, 
which no Judge had thought capable of being sup­
ported ; and then, whether it was possible to sup­
port the rest, independent of these two. They 
might call them what they pleased,—feus, or any 
thing else; the question was, Were they within 
the reserving clause, supposing they were forbidden 
by the prohibitory clause ?

' Then in regard to the abuse of a power. If lie 
( Lord Chancellor) had a power to appoint a sum of 
money among children as he thought fit, he could 
not say that one should have 10,000/. and another 
only 2s. 6d. That would be an abuse of the power,* 
and he must do what was a substantial' execution 
of it. So a case had happened. A man had a

p  2
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Facts tending 
to show that 
the D uke, 
after the exe­
cution of the 
feus, still con­
sidered him­
self as having 
the dominium 
uiile.

Entail made 
by the Duke 
subsequent to 
the feu grants.

power to appoint a sum of money among his chil­
dren : he had a daughter about twenty years of 
age, and gave her a proper share; but she was at 
death’s door at the time, and he had given it to 
her because she must soon be in the sepulchres 
of mortality: he would be her administrator; and 
this therefore was only a way of making a gift to 
himself.

In regard to the next circumstance of fact, he was 
sorry for Mr. Gawler, who had to deal with a man 
who was his benefactor; and it was difficult to say 
how he could have interposed in the way it was said 
he ought to have done. .But still these facts must 
have their legal effect. Subsequent to the acts which 
he had stated, the Duke liad executed two d^eds of 
entail, and must be considered as then conceiving 
himself to have the dominium utile of the estate. 
He struck out some of the names which had been 
inserted in his first deed of entail, & c.; but it was 
unnecessary, to state these deeds particularly, as 
they were not material to the present question, 
except as they showed, that the Duke must have 
considered himself at the .time as having the domi­
nium zitile.

He estimated his own entail higher than he had 
done that under which he had succeeded. He had

4

under the latter reserved only 47 acres, along with 
the mansion house, for the heirs of entail; under 
the former, he had reserved the mansion house, with 
400 acres adjoining, prohibiting the letting these in 
tack for any longer space than the life of the 
grantor. How could he do this, except he con-



»

ceived that he had the dominium u tile  ? The Duke 
might wish to try whether he could not make a 
better entail. But then, if these were real, ac'tual 
feus, he would naturally have considered what their 
effect was as to his powers.

Their Lordships 'would also recollect the leases 
that were made by Mr. Seton Karr, to one of which

l

Mr. B. Gawler was a subscribing witness. He
0

agreed it did not follow that a witness must know 
exactly what was in the instrument; but if a lease 
of his (E ld o n s) property were made by the per­
son who had made a grant to him of that pro­
perty about eight months before, it was not very 
probable that he should have become a sub­
scribing witness to that lease, without knowing 
what was in it. * ’ »

He also just noticed the period at which seisin
was taken upon these feus, (though perhaps a cir-

✓

cumstance of no great weight;) and that the con­
tract, and entail executed in consequence, did not 
appejar till after the Duke’s death. These were 
said to have been kept back from motives which 
were denied, and he should say no more on that 
subject.

Then, after the death of the Duke,- the competi­
tion arose in regard to the Roxburghe succession;
and it came to be agitated whether the Duke had

©

gone u ltr a  v ire s  in executing these- entails; and 
then, whether he had acted within his powers in 
alienating the dominium u tile  by the feus; and then, 
whether any of them were good ? This competition 
appeared singular, when it came to be considered

V
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Decision that 
the Duke was 
bound by the 
limitations in 
entail of lb‘48, 
which pre­
vented nis own 
entails taking 
effect.

Former deci­
sion of the 
F irst Division 
of the Court of 
Session, that 
the feus were 
all bad. T
Reasons for 
the remit.

what duties, what prestations, were to be performed 
by vassals to their superior. Though when the 
vassal disclaimed his'superior he forfeited his right, 
though where the rent’ was two years in arrear 
the feu was gone; yet the deeds in question had 
given rise to this controversy, which had lasted' so 

while, under these deeds, it could not be un­
derstood who was the superior, or who the vassal, 
or in what relation parties stood to each other.

It was then decided, that the deed of 1648 con­
tained a prohibition which prevented the entails 
taking effect; and their Lordships’ attention was 
next called to the question as to the feus, and they 
hadNto consider the deed of 1(34'8, and the principles, 
as bearing upon this question,, deducible from the 
act of 1085, cap. 22, and from the decisions. The 
Judges of the First Division below had declared that 
the feus were all bad.

It became their Lordships, however, to be fully
He

had laboured as much as he possibly could, accord­
ing to his habit, (and he thanked God that, at his time 
of life, he could conscientiously say that it had been 
his habit,) to make himself completely master of the 
subject, and he had formed an opinion upon several of 
the points, which opinion he did not then express, 
because, though they knew the result, yet it was 
difficult to say upon- what particular grounds the 
Judges below had proceeded; and it was not, under 
these circumstances, fitting for their Lordships to 
proceed farther till the decision was reviewed, 
After sitting'there 12 years as a Judge, it had not

CASES IN THE HOUSE OF LORDS

satisfied as to the grounds of that decision.
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been his habit to speak disrespectfully of Judges, or 
of any persons in respectable situations. . He said 
this, because one or two of the Judges below ap­
peared to have thought that he, in stating his rea­
sons for sending back the cause for review? had used 
harsh expressions. He was not aware, however, 
that he had said any thing that could bear to be so 
construed, and he certainly did not mean it.

The present President had before thought that all 
the feus were good, except that of the policy of 
Fleurs, which, as he said, left only a stone quarry 
to the Duke of Roxburghe, with 47 acres about i t ; 
though his opinion now was, looking at the whole 
as one transaction, that all the feus were bad. He 
must say, that he could not understand the grounds 
of the former opinion, though he could easily 
imagine the ground upon the feu of the mansion 
house and policy had been held incapable of being 
supported.

Another Judge, for whom he entertained the 
highest respect, {Lord Meadowbank,) had said, that 
the 16 feus could not be supported, but that one 
half of them ought to be reduced.' Now, he could not 
understand on what principle the one half.of them 
was to be reduced. Was it on the principle of ex­
cess ? But why reduce eight, in preference to any 
other number ? And which eight ? It appeared to 
him to be a case of insuperable difficulty to say, 
upon the principle of excess, what ought to be re­
duced, and what not. Then, without going farther 
into the opinions of the Judges, he had only to say, 
that the result was, that the last judgment was the 
same as the former judgment; but they had now an

6
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Difficult to 
understand the 
principle on 
which it had 
been said that 
one half of the 
feus ought tq 
be reduced.
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Dec. 15,1813. opportunity of considering the reasons on which it
was founded. \

ENTAIL.---
ROXBURGHE 
FEU CAUSE.
The adminis­
tration re­
quired of an 
heir of entail 
not of that de­
scription 
which is re­
quired of cu­
rators, &c.

He would also notice, as a matter of fact, that 
the general clause against alienation was held to pro­
hibit long tacks, as not being consistent with a due 
administration of the estate. He had no concep­
tion, when he used these words as applied to an 
heir of entail, that they Were to be understood in 
the same sense as if they had been applied to the ad­
ministration or management of an estate by,curators 
and other administrators.

Origin of the 
objection to 
certain of the 
feus, on the 
ground of their 
comprehend­
ing lands 
which had not 
before paid 
rents.

None of the 
Judges 
thought that 
the feus of 
Fleurs and 
Broxmouth 
could be sup- 

. ported.

It was not unnatural in him to say, that he had 
never seen the case of a power to grant leases with­
out diminution of the rent actually p a id  for the 
lands, where the Court did not say, c Let us see 
c whether the instrument is correct in this respect,— 
6 whether it reserves the proper rent, and is confined 
‘ to lands for which rent had before been p a i d He 
could not find that any one had before noticed this 
point; and then he had adverted to the English 
law on the subject,—and this had led to a very 
curious conclusion, which would be matter of com­
fort to him as long as he remembered the word 
J lo x b u rg h e , (and he should remember it as long as 
he lived,)' though this point had never been men­
tioned before, yet the cause now came back with a 
judgment, that on this ground all the feus to which 
the objection applied were bad. He did not find
that any of the Judges thought that the feus of the

0

policy of Fleurs and Broxmouth could be supported. 
The cause had been remitted, with directions to 
take the opinions of all the Judges; and he should 
have been glad to have had the opinion of the Judges

>

\
0

$



I

rf*

ON APPEALS AND WRITS OF ERROR. 205

who had come to the bench since, but it would be 
improper to delay the final decision of, the cause 
any longer. The Lord President was of opinion 
that the feus, one and all, were bad ; and that was 
the opinion of the great majority of the Judges. 
Here, in one or two instances, there was an opinion 
that the excess might be corrected : how that could 
be done, he did not know ; but the opinion of the 
generality of the Judges was, that they were all 
bad; and their Lordships had to consider whether 
this opinion was founded in law.

He should proceed another day to consider the 
law of entails before and since the act of 1685, cap. 
22, the objects of that act, and the result of the 
decisions, particularly in the Duntreath case; with 
reference to which, though he considered their 
Lordships as now bound by it, he must say this, 
that if he had been in the House when it was de­
cided, he would have been no party to that deci­
sion. They had to look at this entail, not merely 
with reference to the act of ]685, but as one partly 
prohibitory, and partly permissive; and with re­
spect to the permissive clause, they were to look at 
it as applying to tacks and rentals, as well as to 
feus, and to consider the law of Scotland in regard 
to tacks under instruments of this description,—  
and here the Queensberry case would come to be 
examined : they had to consider the subject with 
reference to all the grounds stated at the bar, and 
all the grounds stated in the opinions of the Judges; 
the grounds of these opinions being, by their Lord- 
ships’ authority, now before them, &c.

Dec. 15,1813.

ENTAIL.---
ROXBURGH^ 
FEU CAUSE.
And the great 
majority were 
of opinion that 
all were bad.

The Dun­
treath case 
now binding 
upon them.

t
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ENTAIL.---
ROXBURGHB 
FEU CAUSE.
Judicial ob­
servations.

cc

Dec. 17,1813. L o r d  E ld o n  (Chancellor.) He had before stated
what was the first judgment of the Court of Session, 
and that the Court had then been desired to state 
the grounds on which they held the feus to be bad;
or, in the words of the remit, “ to review the inter-

• %
“ locutor complained of in the said appeal, as to all 
“ and each of the deeds sought to be reduced, 
cc taking into their consideration all objections to 
“ the validity thereof, whether general or special; 
“  and, in* their farther judgment, to state specifically 
(i the~ legal grounds upon which the said deeds re- 

spectively are to be considered as not granted in 
the due exercise of the power of feuing, if it shall 

" be their judgment that the same are to be so con- 
(C sidered,” & c.: and this produced the interlocutor 
now appealed from. In this- interlocutor, there 
were various findings, special and general; and all 
the Judges were of opinion that •some of the feus 
were bad.

This had come after the discussion of the case of 
the Queensberry lease; and, in the course of that 
discussion, many of the principles which had been 
examined in the Roxburghe cause had come under 
observation. He should now state the grounds 
upon which he conceived that the Court below had 
rightly reduced that lease, and at every step he 
must tread on tho grounds on which the present 
case rested.

Affirming the The Queensberry case was one of this nature:—  
judgment of An entail had been made, by which it was provided,
the Court be- . , . . , lr  1 .
low in the “  T h a t i t  sh a ll now ays be leisome n or la w fu l to  th e

Sse.enSberry " sa id  L w d  W illia m  D o u g la s , and th e  h eirs m ale of'

Queensberry 
c a se j v id e  a n te .

K

t
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<4
CC

cc

ENTAIL.

CC

CC

CC

" his body, nor to the other heirs o f tailzie above Dec.17, 1813. 
mentioned, nor any o f them, to sell, a l i e n a t e ,  

wadset, or dispone, any o f the said liaill lands, roxburghe 
lordships, baronies, offices, and patronages, and FEU CAUSB* 
others above rehearsed; nor to grant infeftments dause^the 

“ ° f  life-rent, nor annual-rent, fo r th  o f the same ; ^ dpath en" 
“ nor to contract debts, nor to do any other fa c t or 

deed .whatever, whereby the said lands or estate;
, or any part thereof, may be adjudged, apprised, . 
or otherwise evicted from  them, or any of t hern;

“ nor by any other manner o f xvay whatsoever fo 
“ alter or infringe tfiQ order and course o f succes- 
“ sion above m e n t io n e d and these prohibitions 
were fortified by proper irritant and resolutive
clauses. , . , . ‘ i .

___ _ «

Their Lordships: would observe, that there was 
nothing here, in so many words, prohibiting the 
letting o f tacks, either short-or long, r

Then followed the permissive clause:— cc I t  is 
“\ alzvays hereby expressly provided and declared,
“ that, notwithstanding o f thejrritant and resolu- 
“ tive clauses above mentioned, it shall be lawful 

and competent fo r  the heirs of tailzie above speci­
fied, and their fo r  esaids, after the decease o f the 
said William Duke of Queens berry, to set tacks 

c: of the said land and,estate during their own life­
times, or the i f  e-times o f the receivers thereof; 
the same being -ahvays set without diminution o f  

“ the rental.”
In 1801, the Duke of Queensberry, who had 

lately been among their Lordships, thought proper 
to grant a lease of part of the entailed lands, for the

N o prohibi­
tion, in these 
particular 
terms, against 
s e t t in g  ta c k s .

Permissive
clause.

CC

cc

cc

CC

CC

Lease in 1801, 
by the late 
Duke of 
Queensberry,

*/
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i
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Dec. 17,1813.

En t a i l .—
ROXBURGHE 
FEU CAUSE.

for Q7 years, 
taking a gras- 
sum.

Declarator to 
ascertain the 
Tight to make 
this lease.

The fact as to 
taking a gras- 
sum laid out of 
view, and, the 
question con­
sidered merely 
on the ground 
of the length 
of time

Tailzies before 
the act qf 
1685, cap. 22.

space of 57 years, from Whitsunday, 1800, at the 
yearly rent of 86/. 15s. 2d• and a grassum of 301/. 
This lease being renounced, the Duke granted, to 
the same lessee, a lease for 97 years, from W hit­
sunday, 1802, at the same rent of 86/. 15 .̂ 2d. and 
a grassum of 318/. 1$. 2d. Disputes having arisen 
with the family, as to whether this lease was con­
sistent with his powers under the entail, he insti­
tuted an action to have these doubts quieted, and to 
ascertain that he had not acted ultra vires.

In the observations which had been made upon 
this case the other day, (by Lord Redesdale,) consi­
derable attention had been paid to the fact, that a 
grassum had been taken. He should only say of 
that, that he laid it entirely out of the question, 
thinking it wise, after the experience he had had in 
Scotch cases, not to take up unnecessary points, 
and not to carry the precedent farther than was re­
quired for the decision of the cause. He looked to 
this case, therefore, merely as the case of a lease for 
97 years, under this entail.

In a number of tailzies, it had not been left to 
argument, whether or not the prohibition against 
alienation extended to tacks; but tacks were ex­
pressly, in so many words, prohibited. The act of 
1685, cap. 22, had ordained that it should be lawful 
to make tailzies, and that they should be protected, 
if  made according to the mode stated in that act. 
But there had been tailzies before this, though the 
clauses intended to protect them had been found in­
effectual for that purpose. In England, too, the 
legislature had endeavoured to protect the entails of

y
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estates : the English mode of barring the issue and 
remainder men was only a fiction of law ; and it 
had often occurred to him as a very great singu­
larity, with respect to the judicial and legislative 
powers, that it should have been permitted judi­
cially to destroy these entails. But if  the English 
statute protecting entails had been passed only about 
a century ago, it might be doubted whether the le­
gislature would have permitted the exercise of such a 
stretch of power by the Judges.

The most effectual tailzie in Scotland was that
i

"which, like the entail of the Roxburghe estate, con­
tained not only prohibitory, but also irritant and 
resolutive clauses, by which a forfeiture was incur­
red upon contravention. But the efficacy of these 
clauses rested chiefly on the provisions of the act of 
1685, cap. 22, by which it was declared,—<c That it 
“ shall be lawful to his M ajesty9s subjects to tailzie 
“ their lands and estates, and to substitute heirs in 

their tailzies, with such provisions and conditions 
as they shall think f t , and to affect the said tail- 

“ zies with irritant and resolutive clauses, w h e r e b y  

“ it shall not be lawful to the heirs o f tailzie to 
sell, annailzie, or dispone the said lands, or any 
part thereof or contract debt, or do any other 
deed whereby the samen may be apprised, ad- 

judged, or evicted from  the other substitute in 
the tailzie, or the succession frustra te  or inter­
rupted, declaring all such deeds to be in them­
selves null and void, and that the next heir o f  

<c tailzie may immediately upon contravention pur-. 
cc sue declarators thereof and serve himself heir to 
fC him who died last inf eft in the fee  and did not

Dec. 17, 1813

ENTAIL.—  
ROXBURGHE 
FEU CAUSE.
Singularity, in 
the case of 
English en­
tails, that the 
Judges had 
been permit­
ted to destroy 
them, in oppo­
sition to the 
will of the le­
gislature. ,
Entails with 
irritant and re­
solutive 
clauses, the 
most effectual.

Efficacy of ir­
ritant and re­
solutive 
clauses depend 
chiefly on the 
act of 1685, 
cap. 22.

cc

iC

CC
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tc

cc

cc

tc

cc
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Dec. 17,1813.

ENTAIL.—  
ROXBURGHE 
FEU CAUSE.

Some entails 
prohibit long 
tacks'in so 
many words; 
yet the effect 
of this parti­
cular express 
prohibition 
depends upon 
the admission, 
that the word 
“  a n n a i l z i e , "  
in the act of 
1685, cap. 2 2 ,  

* includes long 
tacks.

I t  is now to 
be taken as set­
tled, that fet­
ters are not to 
be raised by 
implication.

I f  the word 
*s a n n a i l z i e "  
included long 
tacks, a pro-

• % 
cc con traven e , w ith o u t n ecessity  an y w a ys  to  re p r t*
“  sen t th e  c o n tra v e n e r : i t  is a lw a ys  declared , th a t
“  such ta ilz ie s  sh a ll on ly be allozved in w hich th e
a f o r e s a id  i r r i ta n t  and* reso lu tive  clauses a re  in se r t
“  in the P r o c u r  atonies o f  R e s ig n a tio n , C h a r te r sy
“ P r e c e p ts , an d  In s tru m e n ts  o f  Seisin  8$c. 4

He had noticed that there were tailzies in Scot­
land expressly prohibiting long tacks ; and, if these 
were not included in the statute, under the words, 
“ sell, a n n a i l z i e , or dispone,” &c. how came they 
to be in the tailzies at all ? Wherever these words 
were acted upon in entails, by a particular express 
prohibition against setting tacks, this must have, 
been introduced upon the presumption, that under 
these words in the act, it was lawful to prohibit 
tacks, as it was upon this authority that the pre­
vision rested. ’ '

It had been said, that an heir of entail was an 
absolute proprietor, except in so far as he was fet­
tered; and in, the Duntreath case, it had been de­
cided, that fetters were not to be implied; though 
perhaps there the English policy in regard to entails 
weighed a little in the judgment. But they were 
not now to touch the principle, that fetters were not 
to be raised by implication. That fetters could not 
be extended by implication from cases that were 
expressed to cases that vrere not expressed, was 
now perfectly settled.

Then the question came to this, Did the pro­
hibition to a n n a i l z i e  extend to a lease, for 97 
years ? If it did, in reducing that lease, they 
were doing nothing by implication, but only act­
ing according to the meaning of a generic term*
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finding the prohibition against such a lease in fact 
expressed.

It had been urged, that a prohibition to make 
leases’of one species could not operate as a prohibi­
tion to make leases of another description; and that 
no prohibition could be effectual, unless fortified 
with irritant and resolutive clauses; and that the 
insertion of the Queensberry permissive clause, to 
make leases for the lives of the grantor or receiver, 
could not, in consistency with the principles es­
tablished in regard to Scotch entails, be held by im­
plication as a prohibition against granting leases of 
another kind. He laid these propositions out of 
view here. He considered the real question to be, 
Whether long tacks were prohibited under the pro­
hibition against alienation?

He would here also mention, that in the case of 
L eslie  v . O rm e , and others, there had been always a 
distinction made between the principles of law, as 
applied to fetters, and as applied to a permission. 
As to fetters, they could have no effect, except ex­
pressly imposed;—none could be implied. But, 
when they came to look at what was permitted, the 
permission must be construed so as to render it con­
sistent with' the meaning to be collected from the 
whole of the deed. And here he laid aside, in both 
the Queensherry and the Roxburghe cases, all that 
had been said on the distinction between the same 
principles, as applied to.questions as they arose in te r  
heredes, or with third persons; for, whatever was 
tlie-meaning of a permission, that meaning, must be 
the same, whoever were the parties. • , « •

The question, upon the whole, came to this,—

Dec. 17, 18 is,

ENTAIL.---
ROXBURGH® 
FEU CAUSE.
hibition 
against alien­
ation was an 
e x p r e s s  prohi­
bition against 
long tacks.

There was a 
distinction in 
the principle* 
of law, accord­
ing as they 
were applied 
to questions of 

f e t t e r s , or 
questions of 
p o w e r s .

Powers to be' 
construed in 
consistency 
with the 
meaning of 
the author, to 
be collected 
from the 
whole of the * 
instrument.

r - *.
r ; •« f i * >
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Dec. 17,1813.

ENTAIL.---
ROX6URGHE 
EEU CAUSE.
The argument 
u b  in c o n v e n i ­
e n t  materia], 
when the ob­
ject was to set­
tle the mean­
ing of words 
in a deed.

In cases of en­
tails without 
express'prohi- 
tion against 
setting tacks, 
the heirs 
might, by 
granting long 
leases, have 
defeated the 
entails, and 
would have 
done so, had 
it not been un­
derstood that 
long leases 
were included 
in the prohibi­
tion against 
alienation.
English leases 

< originally 
much the

Did the word “  a n n a ilz ie” (alienate) extend to long 
tacks ? When he stated arguments from inconve­
nience, it ought' to be observed, that this was not 
clone upon a supposition that fetters could be im­
posed by implication; but the argument from in­
convenience became material, when the object was 
tto settle the construction to be put uppn words in a 
deed.
* Why, then, suppose the word “ an n ailzie  ” (alien­
ate) did not include leases. It had been said, that 
a lease was not a transfer of the property; and it 
was not: and therefore it was said, that a lease was 
no alienation. Then see what the wisdom of Scot­
land had been doing since 1648 and 1685. It had 
furnished an infinite number of entails, where tacks 
were not expressly prohibited; it had furnished 
charters, providing for a certain series of heirs, from 
generation to generation, menaced with irritant and 
resolutive clauses, annexing the penalty of forfeiture 
to every mode of contravention; and yet, notwith­
standing all this care, the institute, or heir, might 
the next day, in defiance of all these fetters, grant 
a lease for 1000 years, and thereby defeat the in­
terests of all the subsequent heirs of entail, from the 
beginning to the end! If heirs of entail had this 
power, it was singular that those in the Roxburghe 
entail had so religiously attended to the pious re­
quest of its author, and never availed themselves of 
this power to acquire all that might be acquired.

After all that he had heard, then, it appeared 
clear to him, that the word an n ailzie  had been un­
derstood as extending to long leases. The English 
leases were originally much the same as the Scotch.
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tacks, and they had something in common as to 
duration. They held in Scotland, that a lease must 
have a definite ish, clearly expressed. Craig spoke 
of 10 years as a period of too long duration; and 
Coke said, that, “  by the ancient law of England, 
“ for many respects, a man could not have made a 
“  lease above 40 years, at the most.” Now, how­
ever, a tenant for life, with a power of leasing, 
might make a lease for 1000 years, if not restrained 
by the power. But there was no doubt that this 
was alienation, according, to the English law,— 
alienation of the possession. They had no such 
principle of distinction in England, between long 
and short leases, as they had in Scotland. There 
could be no doubt, then, but long leases were in­
cluded under prohibitory clauses of this sort.

Then it was said, what confusion would this not 
produce, when there was no certain criterion to de­
termine what was a long lease, or what a short one? 
He admitted that; But, if such was the general 
law of Scotland, the inconvenience was only ex­
actly the same as if a prohibition aga in st le tt in g  long  
tacks were expressly inserted in a general way in 
the charter. If it were inserted in the charter, that 
no lease should be made, except such as was con­
sistent with a due administration of the property, or 
no lease of more than ordinary endurance, the diffi­
culty must be grappled with; and in the same 
manner it must be grappled with here.

In a great majority of the tailzies, the same diffi­
culty occurred, in regard to jointures and provisions 
for children, when the heirs of entail were allowed 
“  to grant competent portions,” &c . A question

VOL. II. U .

Dec. 17,1813.

ENTAIL.---
ROXBURGHE 
FEU CAUSE.
same as Scotch
tacks.•

Co. Litt. 45, 
46. (k.)

I t  was clear 
that long 
leases were 
prohibited by 
the prohibi­
tion against 
alienation. 
And if such 
was the gene­
ral law of 
Scotland, the 
confusion 
arising from 
the want of 
certainty as to 
what was a 
long or what 
a snort lease 
must be grap­
pled with. 
The same 
difficulty oc­
curred incases 
of “  compe- 
“  tent provi- 
( t  sions for 
“  wives,” &c*

r
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Dec. 17,1813.

ENTAIL.—  
ROXBURGHE 
FEU CAUSE.

Leslie v.Orme.

Lord Redes- 
dale appears to 
have rested his 
opinion in 
Leslie v.
Orme on the 
ground that 
there was an 
express per­
mission to 
lease, w ithout 
any limitation 
as to rent or 
time.

I t  might, un­
der particular 
circum­
stances, be a 
wise aGt of ad? 
ministration 
to grant leases 
with diminu­
tion of the 
rent.

T he decision 
in the case of 
Leslie v. 
Orme, in the 
House of 
Lords, rested

arising upon this would have a reference to the par­
ticular circumstances, and according to these cir­
cumstances it must be determined, whether ttie 
provision was in fact competent or excessive.

As to the case of L eslie  v. O rm e , (he' did not 
think it material to state that of Turner Hall,) 
where a lease for four 19 years had been sustained, 
a noble Lord (R edesda le) had the other day ac­
counted for that in this w ay:—In this entail, the 
author had inserted a condition, that it should not 
be lawful for the heirs of entail to grant leases in  dU 
m unition  o f  th e  re n ta l: this condition was done 
away by a subsequent deed, expressly allowing the 
heirs to grant tacks w ith  d im in u tion  o f  th e  r e n ta l; 
and if the heirs might do this, it signified nothing 
whether the leases were long or short, as they might 
almost annihilate the whole estate. This sufficiently 
accounted for that case; but he had some reason to 
believe that it was not the ground upon which it 
was decided.

In the due administration of an estate, it might 
possibly be necessary and proper to grant leases 
w ith  diminution of the former rent. It might be 
wise, under particular circumstances, to diminish 
the rent, in order to increase the advantages to be 
derived from the estate. Prior to the Union, it 
might, for example, be a wise act of administration 
on the borders; §ince, to diminish the rent might 
be the only way to raise it ultimately, after the 
ground had been wasted. The noble Lord who're­
commended the decision in the case of L eslie  *o. 
O rm e  in the last resort, had, he believed^ satisfied 
himself, that under the particular circumstances of that
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Dec. 17* 1813-

e n t a i l .—  ^
R O X B U R G H E  

F E U  C A U S E . '

on the ground, 
that the lease 
was, under the 
circum­
stances, a wise 
act of admi­
nistration.

case. Facts.

case, the lease then in question was not an unwise act 
of administration, and it was decided accordingly.

He concurred, then, with his noble friend, in 
regard to the Queensberry case. I f  there was an in­
convenience attending restricted powers of this na­
ture, the remedy must be found, elsewhere, as had

** *
been done by the act 10 Geo. 3, cap. 51, and not in 
judicial interference giving powers which the law 
did not give.

He came now more particularly to the Roxburghe Roxburdie 

case, ''and would recapitulate the facts in a few 
words. In 1648, a tailzie of the Roxburghe estate 
was made by Robert, then Earl o f .Roxburghe, 
which evinced great anxiety to preserve the estate 
to the heirs who were called, (though he granted 
that this anxiety went for nothing, unless the author 
of the entail had done what was necessary to carry 
his object into effect;) but this anxiety appeared 
strongly in the clause which Contained an address to 
the throne. He would again mention, that in 1647,' 
or thereabouts, Earl Robert himself had made, or 
contracted to make, a great variety of feus, but all 
of small parts and portions, granted to kindly and 
ancient tenants, where the render was not large, 
and the feu duty was generally doubled at the entry 
of each heir.
. From 1648 down to 1729, there was but little 

that called for particular attention in regard to the 
facts, except that some more feus were granted. It 
was unnecessary to enlarge on the feu of Broomlands, 
as it had been reduced by their Lordships’ H ouse; 
and it had been represented that several small feus 
were granted in virtue of the permissive,clause.

a  2

\
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Dec. 17,1813.

E N T A I L . —  

R O X B U R G H E  

F E U  C A U S E .

Feu of Green- 
head, 166.3. 
Suppose that 
feu D a d ,  it did 
not follow, 
that because it 
had been sub­
mitted to, the 
present feus 
were good.

I n  1663, E arl W illiam  gran ted  a considerable feu 
to  S ir A ndrew  K er, o f G reen h ead ; a feu w hich , 
w ith  all its circum stances, it was difficult to recon­
cile w ith the  original charter. B u t suppose i t  was 
no t according to the  term s o f th e  charter,— th en  th e  
u tm ost th a t could be said w as, th a t too large a  feu 
had  been gran ted  in 1663. B u t it was im possible to  
contend w ith success, th a t because th a t had been 
subm itted  to, therefore the  present feus were good.

In  1742, a feu was m ade o f about 12 acres o f th e  
R oxburghe p roperty , in  the  C anongate o f E d in ­
bu rgh . T h is m ig h t have been done in  the  due ex­
ercise o f th e  p o w e r; b u t i f  no t, then  i t  was on ly  
ano ther feu th a t could no t be supported. T h e  
question th en  was, W h e th e r th e ir  notion o f th e  
pow er o f the  h e ir o f entail was sanctioned b y  the  
charter,— aye, or no? A nd  if  it could be m ade 
ou t th a t it was, then  there  would be a farther ques­
tion , W h e th e r, even upon th a t ground, the  feu 
transaction  o f 1804 was such as could stand?

O n  the death of the last D u k e  but one, in 1804, 
the late Duke William came into possession; and, 
on the 18th June, 1804, he executed a trust dispo* 
sition of the Roxburghe estates, for the purpose of 
making various payments specified in that deed. 
Then he executed, of the same date, a new deed of 
entail of the estates, under the impression that he 
was absolute and unlimited f ia r ; and, on the 24th 
September, 1804, he executed the 16 feu disposi* 
tions, the validity of which were now in question, 
which included, in fact, the whole beneficial pro­
perty of the estates of Roxburghe, except the man­
sion house of Fleurs, with 47 acres adjoining, out of

1

$
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60,000 acres, reserving ingress and egress to and Dec. 17, i8is 
from that mansion house by the roads and paths 
presently leading to and from the same, 
were all executed the same day, between the same 
parties, containing nearly the same clauses, and 
bearing to be granted in consideration of the feu 
duties, and <c certain other onerous causes ” not 
there particularly explained. On the same 26th of 
September, 1804, a contract was executed, providing 
for the entail of the feus, giving the interest in sub­
stance to the very same persons nominated in the 
entail of the 18th June, 1804, in case they could 
not take the benefit of the former entail, or any 
other entail which the Duke might think proper to 
make. All these feus were subject to irritancy,—
1 st, In  case the D uke left descendants of his own 
body. 2d, In  case the entail of the 18th Ju n e ,
1804, or any other entail to be m ade by th e 'D u k e  
on the same ground, should be held effectual.

These had been called irritancies; and it had Irritancies in 

been argued, tha t it was no objection to a feu th a t 
it was subject to such irritancies. B u t their L ord- 
ships would attend to this contract, by  which an en­
tail of the feus was to be executed and delivered to 
the  D uke w ithin 10 d ay s; whereas, the  entail ap­
peared to have been executed the same d a y ; by 
w hich also it was provided, th a t the  D uke  should 
have the beneficial enjoym ent of the  property dur­
ing  his life ; th a t he should have the surplus re n ts ; 
th a t he should be at liberty  to cut down and carry  
away the woods at his p leasu re ; th a t leases should 
be made w ith  his consent, and tha t the  rents 
should be payable to h im ; and, in short, th a t he

the feus.

\



2 1 8 CASES IN THE HOUSE OF LOBDS

Dec. 17,1813.

E N T A I L . —  

R O X B U R G H E  

F E U  C A U S E .

t

/

i
The whole 
was but one 
transaction.

should have in  substance th e  whole dominium utile 
o f the  estate for life.

"H e  took it for granted  th a t the  infeftm ents were 
taken  in  proper t im e ; th a t the  deeds were du ly  
d e liv e red ; and th a t the  contract and entail o f the  
feus had appeared before the. D u k e’s death . In  his 
view o f the  case, these points were no t m aterial.

I t  was to be attended to, th a t it had been argued, . 
th a t in  all fliese deeds and agreem ent, the  provi­
sions were such, tha t the  act o f th e  D u k e  was not a

%

benefit purchased by M r. G aw ler, b u t a g ift to h im  
u n d er conditions.

A fter having executed all these deeds, the  D u k e  
took upon h im self to m ake a new  entail bo th  o f the  
superiority  and property , and also a th ird  deed o f 
e n ta i l ; then  he executed a com m ission and factory 
to  M r. Seton K arr, and under th is com m ission, 
five leases were granted o f parts o f the  estate, 
thereby  dem ising the dominium utile, w hich he had  
no title  to do, if  it had, in law and  equity , passed 
from  him  by the fe u s ; and the rents, w hich on th e  
face of the  feus belonged to M r. G aw ler, b u t w hich 
b y  the  contract belonged - to  the  D u k e , were re­
served to the  D u k e , his heirs, or assignees; and the  
D u k e  died in the  natural possession o f the  estate.

The true question then was, Whether this trans­
action, under all the circumstances, amounted to a 
due exercise of the power of feuing, given under the 
entail of 1648,— and the other entails of 1729, 1740, 
and 1747> which the Court below considered as 
containing the same restrictions, and the same 
powers ? When he said, this transaction, he said 
so, because he considered these instruments, though
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various in number, as but parts of one transaction. 
It appeared to him, then, that the Duke meant,, 
(and he wished he had meant less, and had effectu-' 
ally done more,)— that he meant to change the series 
of heirs, and “ to carry on the representation of the 
“ family by a new entail,” as he had expressed it in 
his first entail, (18th June, 1804 ;) that he intended 
to alter the whole course of succession. With his 
motives they had, as Judges, nothing to do. The 
only question was, Whether he had the power ?

T heir Lordships would then attend to the charter 
o f 1648, w ith its prohibitions and perm issions; 
upon the construction cJf which they had to deter­
m ine this case. T he prohibition (and he again 
m entioned th a t the  irritan t and resolutive clauses 
w ent as far as the  prohibition) was in  these 
w o rd s:—

»

“  A nd sicklyk it  is 'spe’allie provydit, th a t i t  sail 
“ no t be lawfull to the  personnes befoir designit, 

and the airis maill o f their bodies, nor to the uther is 
airis o f taillie abovewrin, to make or grant ony 
alienatioun, disposiiioun, or uther right or secu­
rity  ifsumevir, of the saiclis landis, lords chip, 
baronies, estait, and leiving above spet, nor o f  
na part thereof; nather zit to contract debtis, 
nor do any deidis qrby the samyn, or ony part 

“ y  air o f  may be apprisit, adjudgit, or evict it f r a  
“ thame; nor zit to do ony uther thing in hurt and 

prejudice of thir p?itis, and of the foirsaid taillie 
and successioun, in haill or in part: all quhilkis 
deidis sua to be done be thame, are be thir pntis 
declarit to be null,' $  of nane availl, force , nor 
effect”

Dec. 17,1813.
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T he Duke 
meant to 
change the se­
ries of heirs, 
and to carry 
on the repre* 
sentation of 
the family by 
a new entail.
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Prohibitory 
clause in en­
tail of 1648.
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Clear that 
f e u i n g  was in­
cluded in the 
prohibition 
against alien­
ation.

Stair, b. 2. t.3.
s. 34 .— F id e  
also Ersk.b.2.
t. 4. s. 6,

CC

cc

cc

Elpbinslon v. 
Campbell, 
April, 17 87.

Here they were not puzzled with the same ques­
tion as in the Queensberry case, since there could 
be no doubt that feuing was alienation, and that the 
property was thereby transferred. Feuing was there- 
fore cleanly prohibited. But it became necessary, 
on prudential grounds, for the improvement of the 
estate, that the heirs should be let loose a little 
from these restrictions. The purposes of agricul­
ture required the granting of leases, and also, to a 
certain extent, the granting of feus, which in some 
measure resembled leases. Stair, in treating of 
this subject, had the following passage :—

“  Infeftments f e u  are like to the em phyteosis in 
the civil law, which'was a k in d  o f  location , having 
in it a pension as the hire, with a condition of 
planting and policy, for such were commonly 

Ci granted of barren grounds, and therefore it still 
“  retains that name also, and is accounted and 
cc called an assedation or location in our law: but 
“  because such cannot be hereditary and perpetual, 
“  all rentals and tacks necessarily requiring an ish; 
iC therefore, these feu-holdings partake both of in- 
“  feftments, as passing by seisin to heirs for ever, 
“  and of locations, as having a pension or rent for 

their reddendo, and are allowed to be perpetual 
for the increase of planting and policy.—But 

u  about the nature of em phyteosis, see sect. 3. Inst. 
“  de Loc. Cond. tit. F. si Ager vectig. et tit. C. de
u  jur. Emphyt.”

*

And accordingly, Lord Thurlow, in the case of 
E lp h in sto n  v . C am pbell, had said in that House, 
that in ancient times sub-feus were little more re- / 
garded than common tacks were now. Earl Robert

CC

cc

V \
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himself, in 1647, had therefore granted some feus, 
and had the advantages just mentioned.

Then came the permissive clause, where it would 
be observed, that the permission was to grant, not 
merely feus, but feus, tacks, and .rentals; and that 
the construction of the clause must be such as was 
consistent with the granting of tacks and rentals, 
as well as feus:—

cc Reserving alwayis libertic andpriviledge to our 
saidis aires o f taillie to grant feuis, takis, and 
rentallis, o f  sik parts & portiounes of the said 
estait leiving, as they sail think f i t t in g : pro- 
vyding the samyn be not maid nor grantit in hurt 
and diminutioun o f the rentall o f the samyn 
landis and utheris foirsaidis, as the samyn sail 
happen to pay the tyme that the saidis airis sail 
succeed y'rto; and siklyk9 reserving libertie to 
our saidis airis o f taillie to grant competent por­
tiounes &; conjunctfees, by contractis o f manages, 
in Favors o f onie ladies to cf the saidis persones 
and airis of taillie sail happen to be married
He should first discharge himself of the few ob­

servations which he had to make as to the permis­
sion to grant these feus, tacks, &c. without diminu­
tion o f the rental, or rent, (for there appeared to be 
no distinction.) He had looked at the feus, to as­
certain what attention had been paid to this in the 
amount of the feu duty; and though the feus con­
tained many subjects which had never yielded rent 
before, or did not yield any at the time of the suc­
cession of the granter ; yet all were granted at a feu 
duty equal to, or exceeding, the rental, rent, or 
money rent, at the time of the Duke’s succession.

Dec. 17,1813,
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Dec. 17,1813. At the first hearing of this cause he had felt a
doubt, which had led him to suggest, whether this 
condition had been so punctually complied with as 
it ought to have been. The Judges below were 
called upon to state their special reasons; and the 
majority of the Judges held, that the lands which 
had not been lately rented could not be feued ; and 
as some of the feus comprehended lands which 
partly had been rented, and partly not, at a cum ulo  
rent, and without distinction made as to what was 
paid for the one description of lands, and what for 
the other, these feus could not be sustained. His 
situation was somewhat singular, as to this. It had 
been suggested by himself, with reference to the 
law of England. He had stated the case of a person 
holding a house in St. James’s Square, as tenant for 
life with a power of leasing, and the next house in 
fee, and making a lease of both, at a cum ulo rent, 
without distinguishing what was the rent reserved 
for each: no equity could make this good for the 
one, and bad for the other. The excess in,the ex­
ercise of the power could not be corrected: if the 
parties did not state the terms, the Court could not 
make a new contract for them. /The rent required 
by the power must be reserved; and it must ap­
pear by the instrument itself, that this had been 
done. Cases had been cited, where the Courts had 
held, that where the power to lease was intended to 
extend to the w hole of the lands, “ reserving the 
“  ancient rent,” such parts as had not before paid 
rent might be let without rent; though the ten­
dency of the latter cases had been to establish the 
rule, that it was rather to be presumed, that subjects

Leasing pow­
ers.
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which had not before been let were not within the Dec. 17, is 13. 

power; and the result of the whole was, that 
powers were to be construed according to the in- roxburghe 

tention of the parties.
But it was not necessary to decide this point, Not necessary 

unless they disagreed on the other grounds on {he^mafto 
which it was to be proposed that this case should be feus compre- 
decided. Though the cause had been remitted to which had,
the Court below, that they might state the special ^icMiad 
as well as general grounds on which their judgment not, before 
rested, it was not therefore necessary for their Paidrent* 
Lordships to decide on all their rationes decidendi.
He should therefore lay aside the point as to the 
feuing of lands which had, along with others which 
had not been rented at a cumular rent.
t 1

But he called their attention to another view of 
the case. It had been contended, that the Duke, 
under this power, could give away, to a different 
series of heirs, the whole of the dominium utile of 
estate ultra the value (so construing the rental) at 
the period when the Duke succeeded. And there­
fore, if the Duke lived to the age of 99 years, he 
might feu the lands, with all their improvements, 
at a rent, not as it was in his 99th year, but as it 
was at the time when he succeeded.

In considering whether this was a due exercise of 
the power, they might put the case,—What would 
have been a due exercise of it, independent of - 
the condition as to the rental ? Suppose then 
there had been no such condition, the consequence
would be this,—that the power of feuing would be

«

without limit, except that some rent must be re­
served. Alienation was prohibited, but there was a Where there
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is a prohibi­
tion against 
alienation, 
with a permis­
sion to grant 
feus, tacks, ' 
and rentals, 
the permission 
to feu must, 
in the con­
struction of 
the power, be 
limited by the 
analogy of the 
law in regard 
to tacks, which 
must be con­
fined to a pe­
riod of ordi­
nary endur­
ance, and by 
the general in­
tent of the au­
thor, as it may 
be collected 
from the 
whole of the 
instrument 
taken together.
Relaxation 
from fetters 
ought to be 
carried as far

permission to feu; and therefore the whole domi­
nium  u tile  might be feued out, reddendo a fowl, a 
capon, a Scotch pound; and this, it was said, 
would be a due exercise of the power. But then 
tacks were likewise permitted, and these could not 
be granted beyond a period of ordinary endurance; 
and was it consistent with this restriction as to

t

tacks, that there should be such an unlimited power 
of feuing ? The permissive clause must be taken in 
a sense suitable to all the terms of it, and to the 
terms of the whole instrument taken together. 
Here they were not imposing fetters by implication. 
The question was, What fetters were taken off? 
He admitted that this relaxation ought to be car­
ried as far as could reasonably be done; but they 
could not reasonably loosen a prohibition so as to 
destroy the effect of it. Here there was a prohibi­
tion against alienation, with a permission to feu; 
and feuing was alienation. But the whole must, if 
possible, be made consistent. The nature of the 
power was to be collected from the purposes for 
which it was given.' What was the meaning of the 
prohibition against alienation, if the heir might 
alienate the estate ? Suppose Earl William, making

as reasonably 
could bedone; 
but it could 
not be reason­
able to carry 
this the length 
of destroying 
the fetters.

up his title under the entail 1648, had said, e I 
c cannot dispone, contract debt, nor do any thing 
* by which the estate may be apprised or evicted 
c from the heirs, as to half an acre. But this I can 
c do,— I can grant one feu of the whole, and thus 
f alienate the property for ever. I can, in this way, 
‘ destroy my own powers over the estate; and yet 
€ I cannot grant a lease for 99 years, because the 
c power to lease must be exercised with a view to
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* the rational administration of the estate* and used,
€ not for the destruction* but the support of the 
( entail! ’
v He could not help saying, therefore* that sup­

posing all these feus executed on the same day, in . 
favour of the same person, and constituting a gift of 
the surplus rent of the whole of this estate in perpe­
tuity, he could not help saying, that in that view of 
the case, and on that ground, it appeared to him 
impossible to support this transaction. For he 
could not agree that they were not to look at its 
real nature, but only at what it was in appearance. 
I f  the transaction could be supported against all the 
special objections, still, on general grounds, it could 
not be supported. The Duke, after ,the feu trans­
action, appeared to be the substantial owner, and 
reserved the rents to himself, under leases to whichi 7
Mr. Gawler was an attesting witness. I f  Mr. Gawler 
had interposed to prevent these acts on the part of 
his benefactor, he should have had a less good opi­
nion of him than he now had; but it was impossible 
not to look at these, along with other facts* as evi­
dence of the real nature of the transaction.

The nature of the irritancies too were to be at­
tended to. I f  Mr. Gawler had been in possession 
under these feus since ] 804, if he had enjoyed the 
property, according to their tenor, if there had been 
no relative contract, they would still have gone a 
great way to destroy the distinction between superior 
and vassal.

When he then found that the real intention in
«

granting these feus was* that they should be en­
tailed upon a different series of heirs from those

Dec. 17,1813.

ENTAIL.—  
ROXBURGH^ 
FEU CAUSE.
This .being a 
gift of the 
whole of the 
surplus rent of 
the estate by 
one heir, the 
transaction on 
that ground 
could not be 
supported.
They must 
look, not only 
at the appa­
rent, but also 
at the real na­
ture of the 
transaction.

Effect of the 
irritancies.
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Dec. i7, 1813. called by the deed of 1 6 4 8 , and that this intent was
to be accomplished by feuing the whole estate, 
separated into l6  feu dispositions for the purpose of 
forming a colourable compliance with the condition 
as to parts and portions; when he. saw that these 
16 feus were in reality all one feu, the question

ENTAIL.---
ROXBURGHE 
FEU CAUSE.

The real na­
ture and in­
tent of the 
transaction 
was, to alter 
the order of 
succession di­
rectly by a new 
entail; and if 
thatTcould not 
be done, then 
to alter it by 
means of the 
feus.
The two ge­
neral grounds 
on which the 
judgment of 
the Court be­
low was af­
firmed :— 1st, 
T he transac­
tion being a 
grant of one 
feu of the en­
tire estate was 
not a due ex­
ercise of a 
power of ra­
tional admi­
nistration.
2d, This, un­
der the colour 
of feuing, was 
in reality an 
attempt to 
alter the order 
of succession.

then came to be, Whether the real nature and ob­
ject of the whole of the transaction was not this,—  
/  I mean to alter the order of succession: if I cannot 
c do it directly by a new entail, as absolute fiar, I  
* shall do it by means of these feus ?’ .

It was therefore on these grounds—on the two 
general reasons, that he was compelled to say that 
these feus could not stand. It did appear to himr 
1st, That this power of feuing, as well as that of 
leasing, was to be exercised for the purposes of a 
rational administration of the entailed estate; and 
that therefore these l6  feus, constituting in reality 
one feu of the dominium utile of the entire estate, 
could not, on that ground, independent of the other 
parts of the transaction, be. supported. 2d, It ap­
peared to him, that the real intention was not to 
feu, but, under the colour of feuing, to alter the 
order of succession, which the law would not permit 
to be done under that colour.

He said nothing as to the feuing of mines, mi­
nerals, and woods, &c. which had never been let, 
as it might be dangerous in such cases to go farther 
than was necessary. But it was impossible to look 
at this part of the transaction also, without seeing 
this at least, that these were facts to show what was
the real nature and object of the whole transaction. 

It was clear, from this act of feuing itself, that
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the Duke could not have considered it as an act of Dec. 17, 1813. 

rational administration. But his requiring a con­
temporaneous entail of these feus was decisive to r o x b u r g h e  

show that the real intent was not to grant feus, but, 
in another form, to make a new entail: and the 
Duke’s own entails showed that it was not so much 
his object to give Mr. Gawler the feus, as to entail 
upon a new series of heirs, in the one case, both 
the superiority and property, and, in the other case, 
the property only. 1

The words of the power in the Greenock case were, 
iC. Reserving always, &c. full power and liberty to Cathcart v.

“ the said Sir John Schaw, &c. to grant feus or Jan ŝi  ̂
long tacks, for such spaces as they shall think fit, ^ 55#hAJ)P|g1, 
of any portion of the said lands, the feu  or tack 
duty not being under 20 shillings Scots fo r  each 

fa l l  o f dtvelling houses, dnd five shillings fo r  the 
fa l l  o f offices.” The chief question there was as 

to the feu of the Western Barony; and it was held 
that it could not be feued, as the nature of the re­
servation showed, that only such parts were to be 
feued as were fitting for dwelling-houses and other 
buildings, and as it was not probable that the town 
of Greenock should extend to that length. But it 
had been said in that House, that if ever the time 
came when the town of Greenock should extend to 
the Western Barony, then the heirs of entail might 
grant feus of it. The town of Greenock had now 
extended that length, and at this day the lands of 
the Western Barony, were properly applied to the 
purposes of feuing. What was the meaning of that, 
if it was not this,—that the power was to be con-

€C
tc
cc
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It was impos­
sible to disco­
ver any ra­
tional ground 
on which 
these feus 
could be dis­
tinguished, 
and reduced 
only as to the 
€xcess.

• « 
strued with a view to the object' foî  which it was
given ? Or, in other words, that it was to be ex­
ercised with a view to the rational administration of 
the estate ? ‘ , •

Then the judgment, on these general grounds, 
ought, in his opinion, to be, to affirm the inter­
locutor.

In stating so much, if he was in error, he pro­
tested to God that he had endeavoured to come to a 
just conclusion upon this case, with an anxiety 
which he had never before felt in his life. He had 
looked again and again at all that he could find in 
the papers,—he had tormented his mind with all 
the reasoning that he could possibly conceive, to try 
whether, though the feus were bad as to the whole, , 
they might not be reduced only as to the excess; and 
he once thought that they might, as there was a clause 
in the contract by which the obligations on Mr. 
Gawler were to be lessened in proportion as the 
feus might be reduced; but he could find no rule 
or principle on which 'to say, what was excess, and 
what not. There were no distinct parts : it was all 
one transaction. He could not say, on any rational 
ground, how these feus were to be distinguished, as to 
what was good, or what bad, except the feus of Fleurs 
and Broxmouth. These tyvo were all bad, as the man­
sion house could not be feued, and as the house of 
Fleurs could not be turned into a stone quarry, by 
feuing all the grounds about it, though free ingress 
and egress were reserved. These two were capable of 
distinction, but all came under the general ground, 
and were all good, or all bad. One of the Judges
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had said, that one half of them were bad. But by Dec. 17, i8is. 
what rule was he to take one, or two, or more? 
or to say which was good, or which was bad? The r o x b u r g h b  

general grounds of decision went to the heart’s FEU CAUflE* 
blood of the whole, and they were all good for 
every thing, or good for nothing.

L o r d  E ldon  (Chancellor.) ITe had not, the day Dec.i8,1813. 
before, called their attention particularly to some of 
the findings, such as those in regard to the taxation 
of the casualties, the feuing of mines and minerals,
&c. These were evidence as to the real nature and 
object of the transaction; but, in the terms of the 
judgment which he should'propose, he wished to 
avoid affirming or disaffirming many of the findings 
in this interlocutor. He had not failed to attend to 
what had been said in regard to the proof of a trust, 
but he gave no opinion upon that point.

He had stated his decided opinion the other day, 
that the grant of 16 feus, comprehending the whole 

* estate, was, even if there had been no other circum­
stances, in effect, a grant of one - feu, and that one 
was inconsistent with the entail of 164 8 ; and that 
the object was, under colour of feuing, to alter the 
order of succession: that, according to the law of 
Scotland, attention was to be paid, in cases of en­
tails, to the rational administration of the estate, or 
what was called management. But though attention, 
was required to management, it ought not to be 
too curiously inquired into, whether the manage- 

\ ment by an heir of entail was the most rational.
He had reconsidered the question, whether the’ 

feus might not be separated y but had not been
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able to discover any rule by which that could be 
done.

»

Then having regard to the whole,—all were 
alienations, to operate only after the deatlvof the 
Duke, and to alter the order of succession, under 
the colour of feuing; and, on these general grounds, 
(without saying any thing as to the special rea­
sons,)— (

The j udgment of the Court below was affirmed*
l

' Agent for Appellant, Campbbll.
Agents fdr Respondent, Spottiswoode and Robertson.
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S e l k r i g  (Trustee for Creditors of) .  ̂ ,v > Appellant*
F a i r h o l m e s )  - - - - - -  J  £sr

D a v i e s  and S a l t  (Assignees under')
. a Commission against G a r b e t t ,  a £  Respondents*  
• Bankrupt) - - ........................J

I t ' is now settled law in Scotland, founded on a principle of 
international law, that the assignment under an English 
commission of bankrupt vests in the assignees, ipso ju r e ,  
and without the necessity of intimation, the whole of the 
bankrupt’s personal or moveable property in Scotland; and 

' that the effect of all subsequent diligence, by any Scotch 
or other creditor, is thereby precluded. Thus, where a 
commission, issued in England, against a person, part of 
whose property consisted of certain shares of Carron stock, 
and a creditor in Scotland afterwards arrested these shares,




