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money, such a transaction ought not to stand. March 14,
Your Lordships therefore will show a strict adher- 1810.

ence to the principle, and that nothing here but

LONG ACQUI-

. . BSCENCE A
length of time and acquiescence for nearly fifty years AR TG Rue

by the father and his son Lewis Hickes, and also by vz

the Appellant;—that nothing but this—induces you Ground of the

judgment
to affirm the decree. lapse of time

before the
transaction

: was im-
Dc.acree affirmed, solely on the ground of the long eached.
acquiescence.

Agent for Appellant, BEETHAM. /
Agent for Respondent, LANE.

" ENGLAND.
APPEAL FROM THE COURT OF EXCHEQUER.

Morcan and others—dppellants.

Lewes (S1r WaTk1 d hi
s (o Warm) 0 b5 oot

AtToRNEY and agent advances money to his client and‘prm- March 15, 18,
cipal in various sums and at different periods, from 1773 to 20; Apnl 1,
1778, taking securities and getting accounts settled. The 1816.
transactions impeached in 1783, and decree of the Court Yt
below and orders of the Lords proceeding upon its prin- ACCOUNT.—
ciple, that the settled accounts should be opened and the :SOCR:;’;;T
whole transactions sifted ; and that the securities should '
not be admitted as ev1dence of the demands, but that the
attorney should only be allowed in account the money ac-
tually advanced and proved to be so by other evidence than
the securities and settlement of accounts.

4

/
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March 15, 18, Dut as in the case of accounts in some seunse settled, and a

20; April 1, considerable period elapsing before they were impeached,
1810. vouchers might have been delivered up or lost, the oath of
~——— the party 2dmitted as evidence as to the existence and im-
ACCOUNT.— port of such vouchers.

‘:;;OCRL%;T Attorney procures money on mortgage for his client from

) " other clients, and gives up to the client mortgagor a bond,
obtained from that client in respect of separate transactions
between themselves, as part consideration of the mortgage.
A separate account ordered as to the mortgage transaction
in order to clear the estates, the attorney being in posses-
sion as agent for the mortgagees, and the account confined
to the money actually advanced by the clients the mort-
gagees, and the mortgage security cut down, as to the other .
alleged part of the consideration, whichisreferredto a general
account between the attorney and the client the mortgagor.

The attorney rot allowed to take timber felled on the mort-
gaged estates in execution for his private debt, the timber
being part of the security of the mortgagees, and the pro-
duce goes in discharge of the mortgage account. (Vide 3
Anst. 769. Vide also Cane v. Lord Allen, ante, vol. 11. 289,
and Vaughan v. Lloyd cited in Wharton v. May, 5 Ves.
48.)

*

"THIS is a case depending on the principles on
‘which Courts of Equity proceed in directing ac-
counts between attorney and client, where the at-
torney has been dealing adversely with the client
during the continuance of that relation.
1778, Morgan ~ OIr Watkin Lewes, being in 1773 seized of estates
23::;.;:’&;5 in right of his wife, in the counties of Glamorgan,
money on  Carmarthen, and Pembroke, became acquainted
WOTE®®™  with John Morgan an attorney, who promised to
procure for him money at four per cent. on mortgage
of the estates, chiefly for the purpose of paying off
Marriage set- 2 then existing mortgage at five per cent. to a Dr.
tlement. Term Kent, With a view to this arrangement a new

of 500 years . i
toraisel);oool. marriage settlement of the cstates was made, In
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which there was a term of 500 years to the use of March'1s, 18,

trustees, George Morgan, and James Morgan, the
latter the brother of John Morgan, in trust to raise
12,000/, upon security of thc estates,
to be applied in paying off Kent’'s mortgage, and
the remainder to be paid to Sir W. Lewes.

John Morgan having married in 1775, he offered
Sir W. Lewes on mortgage at four per cent. some
money settled on his own marriage, in trust to pay

"the interest to himself for life, then to his wife if

she survived, and after the death of both to pay the
principal and interest among the children of the
marriage, and in default of children to himself ab-
solutely, and by the death of the wife without chil-
dren he became in fact entitled absolutely. Farrer
his father-in-law, and James Morgan his brother,
were the trustees in that settlement, and at the sug-
gestion of John Morgan, Lewes consented that
James Morgan should be removed from being a
trustee of the 500 years’ term under Lewes’s set-
tlement, and that Chardin Morgan, another brother
of John Morgan, should be made trustee in his
stcad.: _

By an indenture dated June 2, 1775, the 500
years term in the estates was assigned in mortgage
to Farrer and James Morgan for 6,610/, and by
another indenture of the same date, it having been
agreed that a receiver should be appointed, the
mortgaged premises were demised to John Morgan
for sixty-one years, 1f he should so long live, without
impeachment of waste, upon trust that the said
John Morgan should, during the term, or until the

4

That

project of mortgage however came to nothing ; but

20; Aprl 1,
1816.

—~——

5000/. thereof ACCOUNT.—

ATTORNEY
AND CL1IENT,

Morgan’smar-
riage settle-
ment.

Trustees. One
brother of
Morgan a
trustee in
Lewes’s settle-
ment, another
a trustee in
Morgan’s set-
tlement. .

Firstmortgage,
June 2, 1775,
6,610..

Morgan ap-
po.inted re-
ceiver upon
Lewes's
estates,
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March 15, 18, money should be paid, receive the rents, &c., and
fng.Apnl " dispose of the same in payment of the interest of

\e—~—~ the sum borrowed, and of a salary of 40/ to himn-

Apount— self; the surplus to be paid to Sir Watkin Lewes or

axp cLiENT any who should be entitled, and the term of sixty-one
years to be determined on payment of the 0,610/
and interest. And John Morgan was by this in-

Power as to denture empowered “ to remove or put out all or

enants, &e. ¢ any of the tenants or occupiers of the said here-
“ ditaments and premises, and to let and demise
¢ the said premises, or any part thereof, unto such
‘ persons, and upon such terms and conditions,
“ and in such manner as, with the consent and
¢ approbation of the saidd Willlam Farrer and
“ James Morgan, &c. the said John Morgan should
“ think proper.”

z‘ssgni mort- By a deed poll, April 2, 1776, indorsed on the

1776, ;,%901,’ indenture of assignment of June 2, 1775, the pre-
mises were mortgaged for a farther sum of 1,390/.

alleged to have been advanced by Farrer and J.
Morgan, making their alleged mortgage money

8,000,

Third mort- By another indenture of assignment of April 3,
gage, Apnl 3, . )

1776, 4,000l. 1770, the estates were mortgaged during the residue
of the term of 500 years to Henry Wilder, to secure
a sum of 4,000/. advanced by the saidd Wilder; and
by another deed of the same date, Lewes covenanted
to allow Morgan a farther salary of 20/. a year.

In the mort- 1D these transactions John Morgan acted as at-
gage transac- torney for both mortgagor and mortgagees; and

tions John

Morgan acts Whatever money was actually paid by the mortga-

as agent for c q -
mortgagor and 5€€S Was paid 1nto the hands of Morgan, as the con-

morigagees.  fidential agent and banker (as he was called) of Sir
. .

-
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Watkin Lewes; and as there were distinct dealings March 15, 18,
between John Morgan himself individually and. his fgfﬁ.AP“l'l’
client Lewes, these matters came to be the subject “— ——

of two distinct accounts, the mortgage account and 4°¢0UNT—

ATTORNEY
general account. - co AND CLIENT.
With respect to the first mortgage, the sum of Two distinct

. . ' - ts.
6,610/. stated as the consideration, was made up of (:yosderation

a.sum of 4,200/. 7s. 1d. admitted to have been ad- of the first
mortgage.

vanced by the trustees Farrer and James Morgan

on the mortgage account, and of a'bond for 2,400/.

executed by Lewes to Cardin Morgan for moneys

alleged to have been previously advanced. -As to

this sum of 2,400/., 1t was stated by John Morgan,

in his answer to the bill hereinafter mentioned, that

the several sums of 500/., 220/., 120/., and Q50/.,

for each of which- bonds were given to Chardin

Morgan, had been advancedat different periods before |

the 18th November, 1774, on which day :the ac- Accounts

count relative to these sums was settled ; and that sl

other sums were subsequently advanced to Lewes

through the hands of John Morgan before Feb-

ruarv 28, 1775, on which day the account relative

to all. these sums was again settled, and a bond

given by Lewes to Chardin Morgan for the amount

of the whole, being 2,400/.. But it appeared that

though Morgan had included that sum in the mort-

gage.accounts, the sums composing it, or whatever

part of them were actually advanced, had been ad- .

vanced by Chardin or.John Morgan to Lewes with-

out reference to the mortgage, and that the whole

of the moneys mentioned in the secutities had not

always been really advanced at the time when these

sccurities were given and the accounts settled; for

VOL. 1V, D
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March 15, 18,
20; April 1,
1816

N, e

ACCOUNT.=—=
ATTORNEY
AND CLIENT.

Consideration
of second
mortgage.

Consideration
for third mort-

$3g¢.
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instance, when the account was settled, and the
bond given for this 2,400/ on February 28, 1775,
a sum of 210/. then remained to be paid to Lewes
to make up that sum.

The consideration of 1,300/ for the mortgage
deed April 2, 1776, was stated in John Morgan’s
answer to a bill aftewards filed in the Exchequer,
to be so much money- advanced to him as Agent

or Attorney for Sir Watkin Lewes by Farrer and

‘James Morgan, before the execution of the deed.

But upon investigation, it clearly appeared that
100/. of this sum was advanced by John Morgan
himself; and there was no sufficient evidence that
any part of it had been advanced on the mortgage
accounts.

The consideration (4,000!.) for the third mortgage
April 3, 17606, appeared to have been actually ad-
vanced; so that the sums actually advanced on
the mortgage account amounted together to 8,200/,
and a fraction; and in the course of the exceptions
and proceedings below, it was urged as an objection
to the allowance of the whole of that sum, that the
whole had not been applied by Morgan to Lewes’s
use.

After the execution of these securities Morgan
delivered an account to Lewes, giving him credit
for the whole suin of 12,000/. as advanced on the
mortgages, and discharging himself by the pay-
ment of Kent’s mortgage and of Chardin Morgan’s
bond for 2,400!., by bills of costs due to himself
for business done for Lewes, amounting to upwards
of 800/, and by various other sums applied by
him to the use of Lewes.
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- This account was settled, and allowed by Lewes,
on the 24th of February, 1777.

It is unnecessary for the purposes of the present
appeal to state the particulars of the various other
transactions between Morgan and Lewes, the sums
advanced or alleged to have been advanced by
Morgan to Lewes, and the securities taken. But
it ought to be noticed, that it was hardly pretended
by Morgan that the whole sums mentioned in
these securities were actually advanced to Lewes at
the time they were executed, but only that the
whole had been applied then or afterwards to
Lewes’s use, and it became a question whether the
settled accounts ought not to be opened and each
of the items separately investigated, though the
vouchers had been delivered up, or alleged to have
been delivered at the time of settling ; and whether
the securities themselves ought to be admitted as
evidence of the actual advance of the sums men-
tioned in them. Neither Morgan nor Lewes, it

should be observed, had kept regular accounts of

the dealings and transactions between them.

In 1778 several proceedings at law and in equity
were commenced, and judgments obtained, by Mor-
can against Lewes on his securities, and among
others, actions of ejectment were brought on the
several demises of William Ifarrer and James Mor-
gan the mortgagees, against the tenants of the Gla-
morgan and Carmarthen estates, in respect of the
tenements comprised in the mortgages, and also of
tenements not so comprised; and in 1779 John
Morgan, as attorney for the mortgagees, was put in
possession of the estates, and continued in the pos.

D 2

25

March 15, 18,
20; Aprl 1,
1816.

\-——\/-_)
ACCOUNT. .=
ATTORNEY
AND CLIENT.

Account scte
tled.

The sums
mentioned i
the securities
not alwavs
fully advanced
at time the
accounts were
settled, and
the securities
were executed,

1778. Pro-
ceedings at
law and in
equity by
Morgan
against Lewes,

Judgments
obtained,

Ejectment by
mortgagees,

and John

Morgan as
their agent put

1n possession,
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March 15, 18, session till 1708 when a receiver was appointed by

. 20; April 1,
1816. the Court of Exchequer.

‘——  Sir W. Lewes had previously felled some timber
ACCOUNT— o the estates for the purpose of raising money,
ATTORNEY . . ] ) B

anp cuient.  Which timber Morgan took in execution by virtue of
- Timber taken wrjts of Fi. Fa. issuing upon judgments obtained for -
10 execution =

by John Mor- moneys due to himself personally and individually.
gan for his In the course of these proceedings two references
private debt. P 8 relere
Awards: first to arbitrators took place, one to Messrs. Holt and
2&3‘::’8;23522 Parry, and another to Mr. Blake, solicitors; and
cond (Blake’s) two awards were made (the first of them on the
2ppeared never .
to have been  principle of settled accounts), which came. to no-.
g?[?j;g;ed * thing., Lewes at length got another .solicitor  to
undertake his cause and procure money to settle
with Morgan, and applied to Morgan for an ac-
count. Morgan returned for answer that he cal-
culated the money due on alli the securities to
amount to near 17,000/.,, but that 16,000/. would
be accepted if paid as a gross sum to end disputes,
after which he would furnish an account and ab-
stract. Lewes refused to give a gross sum without
an account, and required an account stated 1n the
usual manner, which was refused.
1783. Bill Lewes therefore, in 1783, filed his bl“ 1n the Ex-
;“y{’;ﬁ‘;‘]““ chequer against the mortgagees, and all proper
Prayer of it. parties, of which the prayer was of this nature;
General ac-  that a general account might be taken of all deal-
conut ings and transactions between Lewes and the de-
fendants ; and an account of the rents of Lewes’s
estates received by the defendants or any of them ;
Mortgage ac- that so much of the several mortgage sums of
count.  * 6,610/ 1,300/. and 4,000/ as should appear

to have come to the hands of George Morgan
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L 4 !

might be answered by him accordingly, and so March 15,18,
20 ; April1, -
much of them as should appear to have come to 55

the hands of the deceased Chardin Morgan in his ~— —~
life time might be answered out of his assets by 7--0°°0-—
his personal representative James Morgan, or that Avp cLienT.
James Morgan should set out an account of Char-

din’s personal estate; that the award made by

Parry and Holt might be declared void and set

aside; that John Morgan might be compelled to

make out a proper account of fees and disbursements,

and that the same might be referred to the master

to be taxed ; and that Lewes on paying what should These words

be found due to the said defendants on the said se- ;g;f;?ﬁ;ﬂ;lj,
veral accounts might be let in to redeem his es- tothe mort-
tates ; that a receiver might be appointed till re- Bage accounts
demption ; and that an injunction might issue to

stay proceedings at law, and restrain the selling of

timber cut down, and the cutting down more, or
committing waste ; and that the remaining timber

might be sold for Lewes’s benefit. /

The Court on 2d July, 1790, decreed an account ?e;reeﬁ, July
of all dealings and transactions between Lewes C:enZ?al.ac-
and John Morgan;—and an account of moneys couut.
received by John Morgan as agent for Lewes,' and i\gl‘:;‘tgage acs
for the mortgagees, Farrer and James Morgan, and .
how the same had been applied ; that Dep. Rem,
should tax John Morgan’s bills of costs ; an account
of rents and profits of the mortgaged estates, and
of timber felled thereon, and on the estates not
in mortgage .received by John Morgan or any
person or persons by his order or for his use, or
which without his wilful default, &c.; an account

of the rents and profits of Lewes’s estates not in
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March 15, 18, mortgage received by John Morgan, &c. ; that'all
20 ; Apnl 1,
1816. parties should have just allowances, and be exa-
‘——— mined on interrogatories touching the said several
N rORNEY accounts ; that all parties should produce on oath,
avp cLieNT. 1f required, all books, papers, deeds, evidences,
Directions.  a1d vouchers in their custody, &c.; and it was
further, &c. decreed, that if, in taking the accounts
and taxing the costs, it should appear to the De-
Where vou- huty Remembrancer that any one or more voucher
chersdelivered . .
wp or lost,  or vouchers, in support of any one or more article
cath ef the . articles in the said accounts, and in the bills of

party admitted .
as to their ex- costs of the said John Morgan, was then or were

;;e;oii,and then lost, and could not be found, then John Mor-
oan was required to make oath before one of the
Barons, or a Commissioner duly authorised to take
affadavits therein, that such voucher or vouchers
did theretofore exist, and of the contents or purport
of such voucher or vouchers, and that the same had
been delivered up to Sir W. Lewes; and the Dep.
Rem. was armed with a commission for the ex-
amination of these matters; and if any special
Liberty to  matter should arise, the Dep. Rem. had liberty to
make a sepa- .
ratereport,  State the same by special or separate report; and
the consideration of interest and other directions
were reserved until the Dep. Rem. should have
made his general report; and parties to be at
hberty to apply to the Court as there should be
occasion.
After some proceedings before the Dep. Rern.
Lewes applied to the Court for an order for a sepa-
rate report as to the mortgage transactions. And
Order, June by an order of June 20, 1801, the Dep. Rem. was

20, 1801, for
scparate report directed to-make a separate report of all dealings
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and transactions between the said Sir W. Lewes March 15, 18,

and John Morgan as far as related to the moneys fgfﬁf‘l’“l L

actually received and paid on account of the mort- ‘“—v —
gages and judgments in the bill mentioned : and 42°0°°°°-—
also of all and every the sum and sums of money Avp cLiex.
received by Morgan as agent for Lewes, and for ggcg‘u?:t‘,g“i%i
the Defendants the mortgagees, and when and how cluding the

., Judgments,
such sum and sums of money was or were applied (yide Lord

to their account; and of the rents and profits of :;iiii;d?rlsz dge
the mortgaged estates; and of the timber which ment, poss).
had been felled thereon, and on the estates not in

mortgage received by John Morgan, &c.; and also

of the rents and profits of the estates not in mort-

gage of which John Morgan was or had been in
possession, &c.; and the Dep. Rem. should tax

the costs of the mortgagees in the ejectments, and

also the costs of the judgments, and state the

amount in his separate report.

It was represented on behalf of Lewes, that the
Court must by its decree have meant that the secu-
rities themselves should not be admitted as evidence
of the money actually advanced to Lewes, or Mor-
gan as his agent, but the Deputy Remembrancer
understanding 1t differently made his separate report July 16, 1802,
on July 16, 1802, drawn upon the principle that f;;f,:ffd;f_
the bonds and other securities were evidence of the ceeding on
: the principle
money actually advanced and paid on account of the that the secus
mortgages and of the judgments, and accordingly [.° "=t c
that the 2,400/. formed part of the consideration for the demands.
the first mortgage, and that the 12,000/. had been
advanced on the mortgages, and that of the total

sums for which judgment had been entered up, those
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March 15,18, particular sums, for which bonds or other securities
1816. were given, had been actually paid.

‘———  Tothisreport Lewes took several exceptions; five
ACCOUNT.— . i .

ATCORNE of. them3 which were the qnly exceptions c?nnected
axp cLIENT. with this appeal, proceeding on the principle that
Exceptions by the securities were not evidence of the moneys actu-
Lewes on the

mingigheﬁttliljst ally advanced, and objecting to the report as to the
were not evi- 2,400/. on the ground that, the bonds being out of
ﬂjﬂ:;gg.acwal the question as evidence, the several sums mentioned
| . as making up this sum of 2,400/. never were ad-

vanced at all to Lewes, or that if they were, they had

' been advanced by John Morgan himself on a ge-

neral account, and ought to have made no part of

the particular account directed by the decretal order

of 20th June, 1801, which was confined to moneys

actually advanced on the mortgage and judgment

Mortgages  accounts, On the same principle the exceptions ob-
S(a,d“?;?ﬁ’m% ' jected to the statement of the advance of the 1,300
application. on the mortgage account, there being no evidence,
except the existence of certain bonds for 1,200/ of

the advance of that sum, which bonds ought not to

be taken as evidence of actual advance. And it was

nsisted that the Dep. Rem. ought to have certified

that only 8,200/. 7s. 1d. had been received by Mor-

gan, as Lewes's agent, on the mortgage account;

and that Morgan had applied only 7681/. 5s. 6d. to

Lewes’s use, and that the balance, 528/. 1s. 7d.

ought to be carried to the general account.

Exceptions The Court of Exchequer, by decretal order of the
;’T‘]f;ri‘;':ﬂ ch Feb. 1804, overruled the exceptions and con--
confirmed,  firmed the report.

Feb. 9, 1804.

Appeal, order  Luewes having appealed from this order to the
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House of Lords, their Lordships by order 9th Feb. March1s, 18,

1807, 1n substance reversed the order of'the Court fgfﬁ.AP"l 1

of Exchequer, over-ruling the exceptions and con- ‘“—— ~—

. ) . . . . ACCOUNT —
firming the report; and then proceeding upon the 772" %"~

principle of a separate account, and that the secu-/awp crienT.

rities were not to be taken as evidence of the actua] ©of the Lords,
1807, revers-

advance of the sums for which they were given, the ing the above

. : : der of Court
order directed that the Dep. Rem. should review his o E;‘c’heq‘.’,‘ii

report, and particularly inquire what sums of money This inquiry

' ]
were really advanced to Lewes, as and for the con- 3;{5:(:%2&{0

sideration of the several bonds alleged to be conso- the separate
report and

lidated by the 2,400/. bond, and of the several other mortgage ac-

securities mentioned. fﬁgﬂpt;iggidp&n

This order of the Lords being made an order of that the secu-
. rities were not
the Court of Exchequer, and the Dep. Rem. having to be taken as
been ordered to review his report accordingly, other ev'denceof
o /)2 actual ad-
reports and orders were made on the principle, of vance, and

course, of the order of the Lords, that the securities tl‘ﬁﬁéﬁ‘ie'i{fgd
were not to be taken as evidence of the demands accounts were
. . not to be taken
mentioned in them, and that the accounts were not as such.
to be taken as settled accounts, the Dep. Rem. how-
ever, still finding upon other evidence, that the
several sums mentioned in his schedules were actu-
-ally advanced in whole or in part consideration of
the several bonds consolidated by the bond for
2,400/. and that the 2,400/. was by consent, on deli-
vering up the bond, made part ot the consideration
for the mortgage, and generally that the whole sum
of 12,000/. had been advanced on the mortgage ac-
count.
In.consequence of an order and reference back of
May 24, 1810, the Dep. Rem. by report of June Report, 1811.

25, 1811, stated, that a sum of 500/. had been actu-
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March 15,18, ally advanced in one gross sum as the consideration

20; Aprl 1,
1816.

e

ATTORNEY
 AND CLIENT,

Exceptions by
Lewes,

‘¢ Out of Mor-
‘“ gan’s proper
‘¢ moneys."’
It seems to
signify no-
thing out of
what fund.

for a bond to that amount, and that the other sums
mentioned in the schedules had been actually ad.
vanced, but not as the consideration for the other
bonds consolidated by the bond for 2,400/. neither
the sums nor dates of advance corresponding with
the securities ; that the 2,400/. was by consent made
part of the consideration for the first mortgage; that
John Morgan had out of his own moneys advanced
12s. 11d. to make up the consideration of the first
mortgage, and 190/ to make up the consideration
for the second mortgage, and that the 2,400/. and
these other small sums being deducted, the sum of
9,400/ 7s. 1d. was the only money actually advanced
by the mortgagees to Lewes or his agent.

To this report Lewes took five exceptions. The
first was, that the Dep. Rem. had certified that, ac-
cording to the evidence before him, the sum of 500..
had been advanced as the consideration for the bond
In the report mentioned, whereas he ought to have
certified that there was no evidence before him that
the money had ever been really advanced by Mor-
gan to Lewes, out of Morgan’s proper moneys, as
and for the consideration of the bond. The second
exception objected to the statement that the deli-
vering up of the 2,400/. was by consent of Lewes

admitted as part consideration of the first mortgage,

the Dep. Rem. not having been directed to give any

opinion as to that point. The third exception was_

that the Dep. Rem. ought to have deducted the

whole alleged consideration for the second mort-

gage, and to have found that 8,200/, 7s. 1d. consti-

tuted the total amount of money advanced on the
1
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mortgage account. The fourth exception objected
to the report, inasmuch as it stated that the whole
sum of 12,000/. had been applied by Morgan to
Lewes’s use, whereas it ought to have stated, as al-
leged in the exception, that of the 8,209/. 7s. 1d.
mortgage moneys, only 7681/. 5s. 6d. had been ap-
plied by Morgan to Lewes’s use, and that this latter
sum was the only money due from Lewes on the
mortgage account. The fifth exception related to
certain alleged omissions in the report not necessary
to be stated.

Three exceptions were also taken by Morgan to
this report, insisting that the Dep. Rem. ought to
have found that the several sums were advanced as

the consideration for the bonds consolidated by the
2,400/. bond, and that farther evidence had been

given that the 2,400/., and the delivering it up, was
part of the consideration of the first mortgage.

The cause coming on to be heard on the report
and exceptions, the Court by order of July 5,
1813, decreed that Lewes’s four first exceptions be
allowe‘d, and the fifth overruled ; and that all the
Defendant’s exceptions be overruled ; and that the
Dep. Rem. should review his report accordingly,
and compute Interest on the 8,209/. 7s. 1d. principal

mortgage money. And it was farther directed that
he should take an account of the rents and profits

of Lewes’s estates, in mortgage or not in mortgage,
received by Morgan or the mortgagees, and also an

account of money received by them, or any of them,

for timber cut down on the estates, and set off these

veeeipts against, the principal and interest of the
mortgage money. And the usual directions 1in

/
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Morch 15, 18, taking such accounts were given. And it was

fgfﬁ.AP’il !> -ordered that the Dep. Rem. should be at liberty to

\— —+—~ proceed de die in diem, and that the cause should
Accoun™— be continued In the paper of causes till the coming
anpcrient. in of the report, until which time farther directions

", -were reserved. From this decretal order the De-
Appeat. ~  ‘fendants appealed.

It was contended for the Appellants, John Mor-
gan and the mortgagees, that it was manifest from
the prayer of the bill, that Lewes’s claim to relief,
by - being let into possession of his estates, was
founded on his paying the whole of the moneys due
to John Morgan personally, as well as the money
due to the mortgagees, or to John Morgan as their
agent, and that such was the meaning of the ori-
ginal decree; and that the Court by that decree did
not mean to exclude the admission of the securities
as evidence of the advance of the money stated as
the consideration for them, and that the settled ac-
counts ought to be taken as such: and that the
whole of the 12,000/ ought to be taken as having
been' advanced on the mortgages. An objection
was also taken to the last decretal order on the
point of form, that, on a hearing on exceptions,
farther and distinct directions had been given.

On the other hand it was contended that it was
clearly meant by the.Court, that two separate ac-
counts, the mortgage account and general account,
should be taken; and that the order for a separate
report on the mortgage account proceeded on that
oround ; that it was also manifestly meant that the
securities themselves should not be taken as evi-

dence of the advance of the moneys stated as the



ON APPEALS AND WRITS OF ERROR. 45

consideration for them, and that the, accounts pur-.March 15,.11 8,
. ’ l’
porting to be settled should not be taken as settled: fgfq.,AP"
accounts. And that as to the point of form, the ~—y—~
directions were conformable to the practice of the :ggg:::;’
Court of Exchequer. ;o . )i ANDCLIENT. -

' -
* J .

.

. Mr. Leach and Mr. Roupell for the Appellants;. - .
Sir 8. Romilly and Mr.Gdrrett for the Respondents. ... ™

o

b

In fhe céurse of ‘the hearing the Lord Chancellor

said : The Court: of Exchequer, in the decree of
1790, seems to have proceeded on the principle in
the case.of Vaughan and Lloyd, and to have 5 Ves. 4s.
thought that as Morgan took securities as he chose,
and advanced money as he chose, the transactions
ought to be fully sifted. DBut at the same time, as
the transactions were rather late in being impeached,
and;as the accounts had been in some sense settled,
they allowed Morgan’s.affidavit of the existence and
import of such vouchers as he had delivered up.
The principle in Vaughan and Lloyd is this, that
where one acts as agent for another on the one'side,
and for himself on the other, on account of the

control which a man of business may ‘have over his. Vid. Cane v.
client, the Court requires that he should make the Lord Allen.

ante, vol. il
transaction extremely clear, and throws upon him. 289.
that burthen of proof, which, in ordinary cases,
would be on the other party. SR
‘ S
Lord Eldon. The recollection I have .of ‘this April 1, 1816.
cause, in which I was Counsel, enables me to re- Judgment.
present in substance that Morgan was a ‘middle

man between the mortgagor and the mortgagees,

‘
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and also the separate agent of Sir W. Lewes; and I
remember also that there were two distinct ac-
counts to be taken, and your Lordships will per-
ceive that the prayer of the bill is adapted not to
settled accounts, but goes to all dealings and trans-
actions between the parties ; and this accounts -for
the decree of the” Court of Exchequer, and the
order made In this House in my absence. In mak-
ing this decree, though it is not expressed in the
most accurate language, 1t could never have been

_the object that, in taking- the accounts, the sums

Vaughan v.
Lloyd. Cor.
Thurlow,
1781, cited in
§ Ves. 48,

stated in the mortgage securities should be consi-
dered as having been actually advanced, or that the
sums stated in the bonds as the consideration for
them were to be taken as having been actually ad-
vanced, and as actually due; or that, looking upon
these as settled accounts, so much was due as ap-
peared to be due upon these accounts. Such of
your Lordships as are familiar with proceedings in
Courts of Equity must know, that if that had
been the meaning of the Court, the decree would
have been framed in a different manner, and you
would have heard of liberty to surcharge and fal-
sify, and of an accoant under such a mortgage and
such a bond, to such an amount, and of such a
date, &c. And I Enow that it was the object of
Sir W. Lewes to have the whole of these accounts
opened up and investigated, relying on the prin-
ciple in the case of Vaughan and Lloyd, where the
Court of Chancery, and with great justice in my
opinion, acted on the principle that, where an
Attorney advances money to his client, tendermg

it of his own accord, and exacting security, he

.
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may be called upon to show the actual advance of Aprit1, 1816.

the money by other evidence than the securities
themselves. I do not wish to reflect harshly on
Morgan ; but it is a principle of justice that an
Attorney so dealing with his client, and acting both
for himself and his client, should be bound to show
that he acted as well for his client as he did for
himself.

The decree was in these terms :—¢ that it should
“ be referred, &c. to take an account of all deal-
“ ings and transactions between the said Sir Watkin
“ Lewes and John Morgan.” That is one account.
But that is not taken, and still remains to be taken.
¢ And also an account of all, &c. sums of money
 received by the said John Morgan as agent to
¢ the said Sir Watkin Lewes, and also the De-
‘ fendants, the mortgagees; and when and how
““ such sum or sums was or were paid, or applied
¢ to their account respectively;” and then it was
ordered that Morgan’s costs should be taxed, and
that an account should be taken of the rents and
profits of the mortgaged estates, and of the timber

felled thereon, and on the estates not in mortgage:

received by Morgan, &c.; and of the rents and
profits of Lewes’s estates, not in mortgage, of which
Morgan was i possession, received by Morgan, &ec.

&ec.

Directions were given for the production of

e e

ACCOUNT, ===
ATTORNEY
AND CLIENT.

Attorney deal.
ing with his
client, bound
to show that
he acted as
much for the
interest of his
client as for
his own.

Decree, July
2, 1790.

books, papers, and vouchers; and then, from the ,, ... .4.

length of time that had elapsed, and iany of
accounts being in some sense of the word settled, I
recollect it was pressed on the Court on Morgan’s

the vances money
to client, and
accounts
settled be-
tween them.,

behalf, that the vouchers for many of the articles The settled

accounts

in the accounts had been given up or lost, and the opened,
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Court therefore ordered, ¢ that it it'should appear
“ to the Deputy Remembrancer that any one or
“ more voucher or vouchers, in support of any one
‘““ or more article or- articles in the' said accounts,
“ and in the said 'bill of costs of the said John
‘¢ Morgan, ‘was then or were:'then lost, and could
then the said Morgan was thu'eby

“ or a commissioner duly authorized ‘to take affi-
<«“ davits therein, that such voucher or vouchers did

. ¢ theretofore exist, and of the contents or purport

‘- of such voucher or vouchers, and that the same
¢ had been delivered up to the said Sir Watkin
‘“ Lewes, &c.” '

Now whatever may be said as to the language of
the decree, the order. subsequently made in this
House made it mean this; that a general account

‘should be taken of all dealings.and transactions

between Morgan and Lewes; and another account
as to the mortgages where Morgan was acting as
Solicitor for mortgagor and mortgagees. The de-
cree is not at all adapted to the ordinary relief in
cases ot redemption, but goes to all dealings and.
transactions between the parties. What may be
disallowed, however, in the account between
the mortgagor and mortgagees may yet be al-
lowed in the account between John Morgan and Sir
It is important In the first place to
clear the mortgage accounts, and then the general

.. .. accounts may be taken; and I cannot help thinking
""" that this must have been the object of the Court of
- Exchequer in calling for this separate report, which
."does not appear to mc to go to the general account,



ON APPEALS AND WRITS OF ERROR.

but only orders a separate report of all dealings and
transactions, so far as relates to this subject of the
mortgage account, and that the general account
therefore still remains to be taken. The separate
report' goes also to the judgments, and there is no
exception to 1t in that respect.

Then this House made this order (reads if, wide
ante). Now on this I have to observe, that it 1s
an order which has no reference to the general ac-

49
April 1, 1816.
ACCOUNT.—
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\

Order of the
House of

Lords, 1807 :
meaning of it.

count, and whatever becomes of this 2,400/, this -

order merely relates to whatever part of it is to be
carried to the account under the separate report, and
not to what might be due under the account of the
general dealings and transactions. Then the order
proceeded on the ground that the securities were
not to be taken as evidence of the actual advance of
the money stated as the consideration for them, and
such an order could not have been made unless the
matter had been 'so understood ; for if the accounts
were to be taken upon these bonds as' bonds, it
would have been so directed. But there is hardly
one of the accounts that do not falsify the bonds,
and the instruments being so falsified cannot be
admitted as evidence of the demand.

Your Lordships will recollect that it was argued,
that this last decretal order of the Court of Exche-
quer was wrong in giving the directions. But I do
not think that objection well founded, the hearing
being on exceptions to the separate report, and
the directions relating to that only. There is no
direction as to the judgments; but I do not think
that they form a necessary part of this'account.

Let it be observed that all we are doing now Is,
VOL. 1V. E

t

Objection in
point of form
not well

founded.
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disallowing these sums as items in the mortgage
account ; and it does not follow that the sums may
not still be found due, though not on this account.
The Court of Exchequer and this House have said
that, as it was pretended that this 2,400/. was a
charge on the estates, there ought to be an inquiry
as to how and when it was paid ; and if 1t was not
paid as represented, this House was of opinion that,
though it might be brought into the general account

- of all dealings and transactions, it was not to be

Morgan not
allowed totake
the umber for
his own pri-
vate debt,

considered as one of the items in this separate mort-
gage account. Then I say that no prejudice 1is
done to Morgan as to this 2,400/, or as to the
judgments; for if the money was advanced at any
time, justice may be done in the general account.

-With respect to the timber, if the mortgagee is
in possession he must account for the timber felled
on the estates. 'The mortgagor cannot cut timber,
as he thereby lessens the security of the mortgagee ;
and Sir W. Lewes could not enter without being
a trespasser. Then Morgan being solicitor for
mortgagor and mortgagee, and a sort of middle
man between the two, i1s he to turn himself into a
creditor of Sir W. Lewes so as to take the timber
for his own private debt? It is not to be endured.
In my judgment, therefore, the decretal order is in
substance right, and may be affirmed with some
alterations i1n the exceptions and directions, which
will be easily made, if we agree in the general view
of the case. .

Lord Redesdale. The understanding which the
House had of the case, when it made thie order of
1807, was clearly what the noble Lord has ex-
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pressed ; and this is conformable to the principles
of Equity recognized in a similar case. Morgan
acted in two characters, being employed by Lewes
both as solicitor and general agent; and the chief
guestion arose upon a principle particularly applica-
ble to attorney and client. If A.lends to B. 1,000/
for instance, actvally advancing the money, and
takes a bond, there is an end of the transaction so
far, and the bond 1s the security for and evidence of
the debt.
and takes the security of B., his security is the
evidence of his debt, and he has no concern with
the transactions between B. and his agent. If a
banker advances to one 1,000/. on boud 1n this
way, that he carries it to the credit of the borrower
instantly to be drawn for as money which is his
cash as much as any other part of his cash, the
bond is evidence of the debt, the subsequent pay-
ments being items in the general accounts. But if
an agent obtains a bond from his principal by a mis-
representation, then, as the nature of the dealings
are not the same, the bond cannot be produced as
evidence of the debt. Then in the case of an attor-
ney who is both agent and adviser he is liable to a
more strict rule, and every shilling must be proved,
or the client 1s bound for nothing. That was the
situation in which Morgan and Lewes stood.

The mortgagees having advanced the money to
John Morgan as agent for Lewes, they had nothing
to do with_the subsequent application of the money,
whether it was applied to the use of Lewes or not;
and I say that, because in the language of one of
the exceptions some doubt is expressed whether it

E 2
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April1, 1816. was all applied to the use of Lewes. That may be
~—~—— the fact, and it may be a material question as be-
ACCOUNT.—
arrorvey  tween Morgan and Lewes. But the trustees are
AND CLIENT. aptitled to have 8,209/ accounted for to them as
principal mortgage moneys. The object of the order
for the separate report was to deal with the trustees
as far as they were mortgagees, because 1t was a
great point with Lewes to get possession of his
estates, of which the mortgagees had been in posses-
sion since 1779, and they had nothing to do with
the general account.
Then what .are the sums secured by the mort-
Attorney and  gages ? Where one 1s attorney and agent he 1s bound
i%ﬁ;ti;ﬂ‘fﬂto to keep regular accounts, and if Morgan had done
accounts. so, some credit might under the circumstances of
this case have been given to the books. But he did
not keep such accounts; and if he suffers any loss,
it is owing to his own neglect in not keeping such
accounts and vouchers as every prudent man ought
to do; and it is impossible to put the man who
does not deal regularly upon the same footing with
Eﬁo“gaha; o him who does. In the case of Vaughan v. Lloyd, the
s, " Attorney dealt exactly in the, same way, Vaughan
| being in Lloyd’s hands, exactly as Sir W. Lewes
was in the hands of Morgan. I was Counsel for
Lloyd, and I really believe he did suffer some loss
but that was owing to his own neglect in not keep-
ing regular accounts; but I believe he suffered no
great loss on an account which was cut down from
about 30,000/. to 9,000/. There can be no safety in
the common transactions between man and man, if
the fact, that I have not kept regular accounts, is to

enable me on my own assertion to charge another.

\
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* The settled accounts in this case confute them-
selves. . So we cannot presume that any sums were
advanced, except such as appear to have been so by
receipts and evidence, independent of the instru-
ments. The decree of the Court of Exchequer
therefore proceeded on a right view of the subject,
and the order of 1807 was also right; and this last
order of the Court of Exchequer proceeds generally
on a right view of the case, though the Court over-
looked some circumstances. Then as to the ques-
tion of regularity, the cause standing in their paper,
and the order being made on the ground of the
separate report, and of the exceptions to that re-
port, 1t appears to me to be generally a proper
order. The timber account might discharge the
mortgage account. As to the judgements, they
seem to have been included 1n the order for the
separate report only because, in case 1t had been
necessary to resort to that, the mortgagees might
have an equity upon them to stand in John Mor-
can’s place in his account against Lewes..

Lord Eldon (C.) What do you think of Mor-

gan’s taking the timber 1n execution?
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Lord Redesdale. 1 clearly think the produce of Produce ofthe

the timber must be applied in discharge of the mort-
gage account, and never gan be ‘taken by Margan
for his own private account.

Lord Eldon (C.) I repeat that this record ap-
pears to me to open and establish this principle,
that when an attorney takes it upon him to take
securities from his client which do not express the
real. nature of the transaction it is incumbent on
him, by other evidence than the securities them-

timber to be
applied in dis-
charge of the
nmortgage ac-
count,
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April 1, 1816, selves, to prove what was the real nature of the

~——— transaction, and what sums were really advanced.
ACCOUNT,.—

ATTORNEY

AND CLIENT.  Pecretal order of the Court of Exchequer of July
5, 1813, affirmed as to the allowing of the first ex-
ception 1n so far as it went to the certification that
the 500/. was actually advanced as the consideration
for the bond ; reversed as to the allowance of the
rest of the first exception, which was over-ruled
without prejudice to any question that might arise
on the general account; affirmed as to the allow-
ance of the second and third exceptions; affirmed
also as to the allowance of the fourth exception
with a variation, so as to bring it within the prin-
ciple that Lewes should pay to the mortgagees
whatever should appear due on the mortgage ac-
count, without prejudice to any question that might
arise on the general account; and so far as not re-
versed or varied, afirmed generally.
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