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R ichardson  and Connell— G regson and Fonnereau ,— Solicitors.

A l e x a n d e r  a n d  W i l l i a m  M a l c o l m s ,  Appellants.
T. H. Miller— Rodger.

T h o m a s  Y o u n g ,  R espondent.

Lease— Assignation— Bona et mala Jides.— Circumstances under which it was held, ex 
parte, (reversing the judgment o f  the Court o f  Session), that an assignation o f  a 
building lease by a father to his sons was not collusive, and therefore sustained in a 
question with a creditor o f  the father.

A r c h i b a l d  M a l c o l m , in 1807, obtained from Crawford o f 
Auchnames a building lease, for 999 years, o f  two pieces o f 
ground in the village o f Port-Crawford in the county o f Ayr. 
In 1809, Malcolm borrowed L . 120 from Robert Montgo­
merie, repayable in 1813, and assigned the lease to him in secu­
rity. Malcolm remained in possession; but the assignation 
was published at the market-cross o f Ayr, and registered in 
the Sheriff books o f the County, but was not intimated to the 
landlord. On the 14th November 1814, Malcolm, with consent 
o f  Montgomerie, sold the lease to Malcolm’s two sons, Alexander 
and William, for L. 160. They stated, that they were upwards 
o f  forty years o f age, and had borrowed L. 100 o f this money, to 
prevent Montgomerie from selling the lease to a stranger, which 
he had threatened to do. They resided in family with their fa­
ther, who they said was now an old man. The deed, which was an 
assignation written ‘ by the said Archibald Malcolm, acting as 
‘ clerk to David Brydon, writer in Saltcoats,’ and concurred in 
by Montgomery, bore, that the sons had paid the amount to
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the fa th er ; and M on tg om ery  ack n ow led ged  receipt, and d is- June5. 1829; 
ch arged  the L . 120 borrow ed  from  him . T h e  w arrandice was 
from  fact and deed  on ly .

T h e  assignation was record ed  in the S h eriff C ou rt b ook s, 
and  the sons alleged  that they en joyed  the possession osten s ib ly ;

4

but they admitted that their father resided in the house along 
with them. The receipts for the rents were in their names; and 
in February 1816 they granted an assignation o f  the lease in 
security to the person from whom they had borrowed the L. 100, 
which was also recorded. In the meanwhile the father had, in 
1812, granted a bill for L. 72 to M r Crawfurd Tait, W . S. who 
indorsed it to his partner M r Young, by whom an adjudication 
o f  the lease was in 1817 raised against the father.

T h e  father entered defences, and the sons also appeared as '
d e fen d ers ; but, (as was a lleged ), b e in g  unable from  p overty  to 
present an effective defence, decreet o f  ad judication  in absence 
was p ron ou n ced  in M a y  1820. Y o u n g  h avin g  m ade the father 
a bankrupt, b rou gh t an action  o f  reduction  to  set aside the as­
signation  in  security to  M on tg om ery , and the after con veyan ce  
to  the sons, a lleg ing  that these deeds had been latent— never in ­
tim ated— granted retenta possessione to  con ju n ct and con fident 
persons, w ithout any true, just, o r  necessary cause, o r  w ithout 
any fair p rice , when the granter was in a state o f  insolven cy , 
w ith a view  to defraud the pursuer and other lawful c r e d ito rs ; 
and therefore reducib le  under the A cts  1621, c. 18. 1696, c. 5. 
and 54?. G e o . III. c. 137. D ecree  in absence was pron ou n ced  ; 
and Y o u n g  thereupon raised a process o f  rem ovin g  against the 
sam e parties.

T h e  sons n ow  instituted an action  o f  reduction  o f  these d e ­
creets, a lleging that the assignation was valid, granted for  an 
onerous consideration , and with perfect bona  f id e s ; and at the '
sam e tim e they b rou gh t a suspension o f  the decreet o f  rem ov­
ing . L o r d  M ackenzie  found , * that there was n o  evidence o r  
4 reasonable grou n d  for  presum ing, that the assignation in security 
* o f  the lease o f  A rch iba ld  M a lco lm  in favour o f  M on tgom ery ,
4 o r  the assignation o f  A rch iba ld  M a lco lm , with consent o f  
4 M on tgom ery , to A lexan d er and W illia m , sons o f  A rch iba ld  
4 M a lco lm , was fraudulent in any re sp e c t ; but, on  the contrary ,
4 there is reasonable evidence, p rov in g  that both  o f  these assig- 
4 nations w ere m ade bon a  fide, and for  a full con sid era tion ;— that 
4 the lease having been thus bon a  fide and onerously  assigned b y  
4 A rch iba ld  to his sons, the possession b y  them was sufficient to 
4 exclu d e  the pursuer from  having right to obtain the decree o f
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June 5. 1829.' « reduction, or to obtain the decree o f adjudication, as valid or
6 effectual against t h e m a n d  therefore reduced  and suspended. 
L o r d  E ld in  (having succeeded L o r d  M ackenzie as L o rd  O rd i­
nary) altered, and repelled  the reasons o f  reduction , and found 
the letters orderly  proceeded  in the suspension ; and the C ou rt 
adhered, with expenses.*

i _
T h e  M alco lm s appealed. N o  appearance was m ade for M r 

Y o u n g .O
O n  Mille?*, fo r  the appellants, op en in g  the case,—
Lord Chancellor.— T h e  appellant has d on e  his duty, and ap­

peared ; but the absence o f  the respondent is really throw ing a 
burden on the house, especially where the m atter relates to  
S cotch  law. I  see n oth in g  in  the papers shew ing the want o f  
b on a  fides. L o r d  M ackenzie gives his reasons, and finds bona  
fides. L o r d  E ld in  alters, but gives n o  reason s;— w ere there any 
reasons assigned b y  the C ou rt ?

M iller.— In a very short report o f the case, (3. Shaw and Dun. 
No. 281.), the Court is represented as holding the transaction to 
be collusive. But the facts o f the case altogether exclude such 
an inference.

Lord Chancellor.— As there is no respondent here, the proper 
way to proceed will be for your Lordships to look into the pa­
pers in the cause, and say on a farther day what your Lordships 
consider ought to be done.

M iller.— T h e  appellants are too  p o o r  to be able to  get a cop y  
o f  the r e c o r d ; but we have the record  itself, and we shall p ro ­
duce  it i f  desired.

Lord Chancellor.— In particular circumstances, we allow the 
indulgence o f  no copy being produced. I f  necessary, we shall 
call for what you have.

T h e  H ou se  o f  L ord s  ordered  and adjudged, that the interlocu­
tors com plained  o f  be reversed.

J am es M oody T a y l o r ,— Solicitor.

* 2. Shaw and Dun. No. H 6. p. 158., and 3. Shaw and Dun. No. 281. p. 388.


