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WALLACE & C O M P A N Y ,......................................R espondents.

D e a th  b y  A c c id e n t— M a s te r  a n d  S e r v a n t .— A Master is bound 
to take all reasonable precautions to secure the safety of his 
workmen ; more especially if the work be of a dangerous 
character and the persons engaged proverbially reckless.

By the Law of England, when the accidental death of a 
servant is occasioned by the negligence of a fellow servant, 
the master is not generally held responsible. This does not 
appear to be the Law of Scotland.— S e d  q u eere.

How far the rashness of the deceased is an answer to a 
claim of reparation on the part of his relatives where negli­
gence is established against the master. Whether the 
English and Scotch Laws do not differ on this head— Q u eere .

W h e n  the P e r s o n  h illed  is  a  S tr a n g e r .— If the deceased has 
himself contributed to the accident his relatives cannot 
in England recover.

Whether if negligence be established against the Defen­
dants mere rashness on the part of the deceased would in 
Scotland be an answer to the action— Q u eere.

In England the injury sustained by the accidental death 
of a relative must, in order to be compensated by the verdict 
of a jury, be of a pecuniary character. An English jury 
cannot give damages for affliction.

In Scotland the jury administer a solatium to injured 
feelings.

T r ia l  b y  J u r y .— When there is evidence that by possibility 
may lead to a particular result the question of fact ought to 
be left with the jury.

Therefore where the Judge— holding that certain facts 
were proved—told the jury that the Pursuers could not 
recover, and they thereupon returned a verdict for the
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, Defendants,— the House decided that the Judge had done 
wrong; for that the question of fact was one not for him 
but for the jury to determine.

C o sts .— On the a llo w a n c e  of exceptions, costs are n ot awarded, 
because it is not the party but the Judge who has gone

t

wrong. But on the d isa llo w a n c e  of exceptions costs a r e

awarded, because it is the party and not the Judge who has
gone wrong.

« '

* O n the 1st December 1851, William Paterson was 
accidentally killed while working in a coal pit as ser­
vant of the Defenders; and the question was whether 
they were bound to make reparation to his widow 
and children ? The Court below directed the following 
issue for tria l:

*

P a t e r s o n , 
W i d o w  a n d  

C h i l d r e n ,  
v.

W a l l a c e  &  
C o m p a n y .

Whether, on or about the 1st day of December 1851, Robert 
Paterson, while engaged in the service of the Defenders, as a miner, 
in the said pit, sustained injuries to his person, which shortly after­
wards caused his death ; and whether the said injuries were occa­
sioned by reason of the unsafe and insufficient condition of the 
main road of the said pit, and of the roof of the said main road, 
and by the fault, negligence, or unskilfnlness of the Defenders, or 
of any person or persons for whom they are responsible, to the loss, 
injury, and damage of the Pursuers 1

t

After tbe evidence was concluded, Lord Justice- 
Clerk Hope, who presided, told the jury that the Pur­
suers could not recover; and they thereupon returned 
a verdict for the Defenders.

The Pursuers* counsel excepted to the learned Judge’s 
direction— on the ground mainly that he had unwar­
rantably withdrawn from the jury a question which it 
was peculiarly and exclusively the province of the jury 
to decide.

The Lords of the Second Division, however, disal- *- • »
lowed the Bill of Exceptions. Hence the present 
appeal.

»

Mr. Hodgson, for the Appellants : I f  there be any
evidence whatever, it ought to be left to the jury,
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P aterson, 
W idow and  
Children, 

v.
W allace & 

Company.

Lord Chancellor's 
opinion.

+ m • •  ̂ •
Hill y. Fraser (a). In that case the Lord Chancellor 
Cranworth laid it down that a Judge had no right to 
say, upon the facts proved leading to a particular con- 
elusion— that the conclusion was or was not established. 
That was matter for the jury alone to deal with. There 
was enough of evidence in the present case to have 
justified the jury in coming to a conclusion opposite to 
that of the learned Judge, Neilson v. Rodger (£). 
There is no evidence of rashness on the part of the 
deceased; but the rashness of a workman— where there 
has been negligence on the part of the master— will not 
relieve the master from damages if injury arise, Sword 
v. Cameron (c).

The Solicitor-General (Sir Richard ;Bethell), and 
Mr. Bovill, for the Respondents : The deceased suffered 
from his own culpable rashness and therefore no claim 
of reparation arises, Me Neill v. Wallace (d).

[Lord B r o u g h a m  : Workmen in mines are proverbi­
ally reckless. This makes it incumbent on the masters 
of such men to be more than ordinarily careful.]

The deceased knew the danger. He was warned 
against it— and rushed into it notwithstanding. The 
attempt to fix the masters here is extravagant. The 
law of England on the point is too clear for argument. 
The Scotch law does not differ.

*

The L o r d  C h a n c e l l o r  ( e )  :
- My Lords, in matters of civil jurisdiction, trial by 
jury, as was stated on a late occasion by a learned 
counsel ( /) , is still to be considered an exotic, rather 
than an indigenous plant, in Scotland.

• ♦ * r • • •

(a) 1 IVIacq. 392. (b) Feb. 1854.
(c) 13 Feb. 1839, 1 Dun. 493; and see Whiteland v. Moffat, 27

Dec. 1849, and Rankin v. Dixon> 31 January 1852.
• »

(d) Sec. Ser., vol. xv. p. 818. (e) Lord Cranworth.
. ( / )  Sir Richard Bethell. See supra, p. 400, note (d).
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- It appears to me that the learned Judges have 
come to an erroneous conclusion in overruling these 
exceptions.

When a master employs a servant in a work of 
a dangerous character, he is bound to take all reason­
able precautions for the safety of that workman. This 
is the law of England no less than the law of 
Scotland. It is the master’s duty to be careful that
his servant is not induced to work under a notion that* %

tackle or machinery is staunch and secure when in fact 
the master knows, or ought to know, that it is not so. 
And if from any negligence in this respect damage 
arise, the master is responsible.

It is very true that if a master employ several ser-. 
vants in the same operation, as in building a house or 
in working a mine,— the persons engaged being com­
petent persons,— should an accident happen to one of 
them owing to the neglect of another, the master is not 
by the law of England held responsible (a).

P aterson, 
W idow  and 

Children, 
v.

W allace & 
Company.

Lord Chancellor's 
opinion.

(a) Generally a servant cannot recover damages from his master
for injuries sustained by him through the negligence of a fellow- * » • «
servant, such fellow-servant having been a person of ordinary skill 
and care, Hutcheson v. York §c. R. G. (19 Law Journ. Exchequer, 
296), relying on Priestly v. Fowler, in Exchequer (3 Mee. & W ei. 1 ), 
where the Court, finding that there was no precedent for an action 
by a servant against a master in such circumstances, decided, “  upon 
general principles,”  that it was unsustainable. Lord Abinger, C.B., 
said the consequences of a decision the other way would be that 
((a footman riding behind the carriage might have an action against 
his master for a defect in the carriage, owing to the negligence of 
the coachmaker; or for a defect in the harness, arising from the 
negligence of the harnessmaker; or for drunkenness, neglect, or 
want of skill in the coachman, &c. The inconvenience, not to say 
the absurdity, of these consequences, afforded a sufficient argument 
against such actions; which, if allowed, would encourage servants 
to omit that diligence and caution which they are bound to exer­
cise in the service of their master.”  This reasoning, and these 
illustrations, carried the Court of Exchequer. It would appear
that the law of Scotland is different. Thus the Lord Justice-Cleric

>

Hope says: u I have fully in other cases recognised as fixed in
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P aterson, 
W idow and 
Children, 

v.
W allace & 

Company.

Lord Chancellors 
opinion.

When however the accident happens, not to a ser­
vant, but to a stranger, i. e., to one of the public, the 
master is bound, both in England and in Scotland, to
make reparation (a),

•

our law that a workman or his representative is not excluded from 
recovering damages, merely because the injury is caused by negli­
gence on the part of fellow-workmen in the employment of the 
same master. The Court has recently laid down that principle very 
distinctly

(a) In an action by a widow for the loss of her husband under 
Lord Campbell's Act (the 9 & 10 Viet. c. 93), it was held that the 
Plaintiff was entitled to recover only for the pecuniary damage 
sustained, and not for the loss of her husband’s society or protection. 
See Gilliard v. Lancashire 6$ Yorkshire R. C., 37 Leg. Obs. 215? 
where.Pollock, C.B., said that there could be no measure of the 
“  sentimental part of the loss of a beloved parent, wife or child.”  
See Barnes v. Ward , 9 Com. B. 392, and Blake v. Midland R. C.; 
21 Law Journ. Q. B. 233, where (Lord Campbell being present) 
Mr. Justice Coleridge, pronouncing the judgment of the Court of 
Queen’s Bench, laid down that the Act was not for solacing the 
wounded feelings of families ; that a jury could not inquire into the 
degree of mental anguish which each member of a family might 
suffer from a bereavement; and that in assessing damages the jury 
must be confined to injuries of which a pecuniary estimate could 
be made. ♦

How very differently this matter' is viewed in Scotland appears 
from what was said and done in a notable case which came before 
the Court of Session about forty years ago—the case of Brown v. 
M lGregor, 26 Feb. 1813 (17 Fac. Coll. 232), where the Scotch 
Judges reasoning, like the Court of Exchequer, "  upon general 
principles,” came to the conclusion that the dimensions of sorrow 
might wrell be gauged by a jury, or by the Court itself, when neces­
sary. Thus Lords Meadowbank and Pitmilly were of a clear opinion 
“  that the loss of a husband or father was not to be estimated merely 
by the pecuniary advantages which the family derived from his 
exertions. He was not to be considered merely as if he had been a 
part of the goods in his shop. A man might be a burden instead of an 
advantage to his family, and yet if his life were improperly taken 
away, the Court must give damages in solatium of the wounded 
feelings and affliction of his relatives, which were surely of more 
deep importance than any tangible injury that could be esta­
blished from the loss of emoluments derived from his exertions.”  
The Lord Justice-Clerk (Boyle) coincided in this opinion, and 
cited a case decided in 1804, where it was offered to be proved that
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r M y Lords, the present action was brought upon the 
ground that this unfortunate man had lost his life by 
reason of the masters, through their agents, having 
carelessly left a very large stone on the roof o f a mine 
in so dangerous a position that it fell on the workman, 
when engaged in digging out the coal, and killed him 
on the spot. Now in order to recover damages the 
family must establish two propositions,— First of all 
they must show that the stone was in a dangerous 
position owing to the negligence of the master; and 
next that the workman, whose life was forfeited, lost it 
by reason of that negligence, and not by reason of 
rashness on his own part. -

It is s^id that by the law of Scotland the master is 
bound to provide against the rashness of his workmen; 
and I see, in one of the learned Judges' opinions (a), an

P aterson, 
W idow a n d  
Children , 

v.
W allace & 

Company.

Lord Chancellor’ s  
opinion.

the death of the person killed might, in a pecuniary view, be re­
garded as a benefit to,his family, by reason of his bankruptcy and 
dissipated habits ; but yet the Court were so little inclined to favour 
this plea, that they awarded 800£ to the widow and children.

If it be shown that the deceased by his own negligence or care­
lessness contributed to the accident, the Defendants will, by the law 
of England, be entitled to a verdict, Tucker v. Chaplin, 2  Car. & K. 
730. See Thorogoodv. Bryan, 18 Law Joum. C. P.336. But by the 
law of Scotland, if the Defendants are to blame, it seems at least 
doubtful whether the mere circumstance that the deceased contributed 
to the accident would screen them from responsibility. Thus in 
Brown v. M ‘Gregor, 26 Feb. 1813, the deceased, seated on the 
outside of the Glasgow Telegraph, bribed the coachman to drive 
fast. The coachman pushed his horses into a gallop. The vehicle 
was upset, and the briber killed. His widow and children claimed 
pecuniary compensation. The Coach Company insisted that the 
deceased had himself caused the mischief by corrupting their ser­
vant. But the Court ruled that the Company ought to have had an 
unbribable coachman, and, without the aid of a jury, they awarded 
damages. The report of the case, like other reports, is imperfect. 
It does not state this point; perhaps because it was thought too 
clear to require adjudication.

(a) The Lord Justice-Clerk Hope said : “ We have had occasion 
to lay down the doctrine that mere rashness on the part of the

\
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P a t e r s o n ;  
W i d o w  a n d  

C h i l d r e n ,  
v.

W a l l a c e  & 
C o m p a n y .

fo rd  Chancellor's 
opinion*

expression which might give countenance to such a 
notion. But with great deference to that learned 
Judge, I  apprehend the proposition is one which, as 
matter of law, can never be sustained. In England, in 
Scotland, and in every civilised country, a party who 
rashly rushes into danger himself and thereby sustains 
damage cannot say to the master, “  This is owing to your 
negligence.”  As a question of fact it may very well be 
laid down that that which would be reasonably treated 
as rashness in other persons might not be treated as 
rashness in a workman, if the master knew that the rash­
ness was of a kind wrhich workmen ordinarily exhibit; 
and that perhaps was all the learned Judge meant.

At the trial several w itnesses were called: .  the first 
was the son of the deceased, who said that one Snedden 
was the underground manager of the mine. It would 
seem that there had been some dispute about not going 
to wrork’on the day in question. The manager advised
r

the workmen not to lose a day's wages, and then, 
Paterson being amongst them, they all pointed to the 
roof as in a very dangerous condition, particularly the 
stone. “  Snedden said they wrere afraid of snow wThen 
none fell.”  The jury would understand from that, or 
they might at least understand from it, that he meant 
to say, “  You are crying out before there is any real

i

danger.”  The deceased remonstrated and said, “  It is
___  «

dangerous.”  To wrhich the manager answered, “  Why,
Robin, you might make your bed below i t ; ”  evidently 
intimating that there was no danger. Snedden ulti­
mately agreed that the stone should be removed, and 
sent down persons for the purpose. In the mean 
time, Paterson, not waiting for the removal of the 
stone, got a hutch or load of coal, and passing with it 
underneath, was unfortunately killed by the stone

■workman would not exclude a claim of reparation, if the employer 
had neglected his duty.”
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falling at that very moment, just as they were going 
to remove it.

Now the Plaintiffs were to make out first, that the 
stone had been negligently suffered to remain too long 
without being removed; and, secondly, they were to 
make out that Paterson lost his life, not by his own 
rashness, in passing under that stone before its removal, 
but by reason of the negligence of the master or the 
negligence of Snedden, his underground manager.

It was not for the Court below, nor is it for your 
Lordships, to say what would have been the con­
clusion at which the jury would have arrived, or 
ought to have arrived, upon the evidence. The ques­
tion for the Court below and for the House is this : 
Was there evidence that might by possibility justly 
have led the jury to come to a conclusion in favour of 
the Plaintiffs upon both the propositions to which I 
have adverted ? That there was evidence of the stone 
having been dangerously or improperly left, is un­
fortunately but too clear from the unhappy event 
which occurred. The only other evidence therefore 
which it was necessary for the Plaintiffs to lay before 
the jury was, that the accident arose from the deceased 
fairly trusting that all was safe, and that he had not 
rashly gone where he had been warned not to go. It 
is sufficient to say upon that point, that there is a 
conflict of testimony. Lord Cockburn remarked that 
the Lord Justice-Clerk, who had tried the case, had 
had the benefit of seeing the demeanour of the wit­
nesses. No doubt he had. But how do we know 
that, from the demeanour of the witnesses, the jury 
might not have come to the conclusion that all the 
evidence was concocted and worthless; or that it did 
not establish rashness on the part of the deceased?

I f  I were asked to decide upon this written evidence 
whether there was rashness or not, I believe I should

P aterson, 
W idow and 

Children, 
v.

W allace & 
Company.

Lord Chancellor's 
opinion.
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Paterson, 
W idow and 

Children, 
v.

W allace &  
Company.

Lord Chancellor** 
opinion. .

hold that the proof of rashness strongly prepon­
derated. But I  am not the jury, and jrour Lordships, 
now representing the Court, are not the jury. The 
question is what ought to have been said by the Judge 
to the jury after the .evidence had been given? It 
was his duty to point out to them the evidence which 
bore upon the two propositions, namely, whether 
there had been a want of timeous removal, as they 
call it, upon the part of the master,— and whether 
they were satisfied that Paterson came by his death, 
not by reason of his own rashness, but by reason 
of his having so implicitly relied upon the assurances 
which were given to him by Snedden. Whichever way 
the jury had found, probably there would have been 
nothing upon the face of this record to lead to the 
conclusion that the verdict was wrong. But if there 
was any thing wrong, it would have been set aside 
by a new trial, and not by a Bill of Exceptions.

The only remaining question is, whether we have 
such an exception here as fairly to bring first under the 
consideration of the Court below, and now of your 
Lordships, the question whether the learned Judge was 
right in withdrawing the case from the jury. I am 
of opinion that the exception is sufficient. The Judge 
at the trial says, “  Gentlemen, there is no evidence 
upon the part of the Pursuers.”  What can the counsel 
do more than say, I except to that ? His excepting 
means that he contends there is a case for the jury. 
I f the exception was so pointed as to call the atten­
tion of the learned Judge to the fact that there 
was evidence for the jury, whereas he was telling 
them there was none, the function of an exception 
was performed.

The Pursuers* counsel at the trial said by his excep­
tion that the learned Judge ought to have laid down 
as follows :
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That if Snedden, the Defenders’ manager, had failed in his duty 
in timeously directing the stone in question to be removed, it would 
afford no defence that Paterson continued to work after the orders 
for the removal of the stone had been ultimately given.

That, I apprehend, is good law. Let me assume the 
jury to have been satisfied that the master was guilty 
o f negligence in not timeously removing this stone,—  
then assuming all the rest of the evidence to be true, 
including amongst other things that Snedden told the 
man he might go on safely, it does not necessarily 
follow that the widow is excluded from compensation 
merely because her husband, relying on Snedden's 
assurances, went on to work before the stone was 
removed. But the exception goes o n :

P aterson, 
W idow and  

Children, 
v .

Wallace &  
Company.

L o r d  C h a n c e l l o r ' s  

o p i n i o n .

If Paterson continued so to work in consequence of the directions 
of the roadsman, the Defenders are responsible for such directions.

i

That may be right or wrong; for we have no evidence 
to show what is the character of a “  roadsman/’ This 
therefore would require further explanation. I f  a 
“  roadsman 99 is, according to the rules and regulations 
o f Scotch mines, a person whose province is to direct 
the workmen whether they may safely work or not, the 
law stated in the exception may be correct.

Upon the whole, with all deference to the learned 
Judges, it appeal’s to me that they have misunderstood 
the province of a Judge at a trial of this sort. He 
ought to have laid down to the jury what were the 
propositions in point o f fact which the Pursuers must 
prove in order to entitle them to a verdict. Those 
propositions were, first, that there had been negligence 
on the part of the Defenders—and secondly that the 
accident was the result of that negligence, and not of 
rashness on the part of the deceased. The Judge 
ought to have told the jury that if they were satisfied 
on both those points, the Plaintiffs were entitled to 
recover— but that if the Plaintiffs failed to prove
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P aterson, 
W idow and 
Children, 

v.
W allace & 
Company.

Lord Chancellor’s 
opinion.

Lord Brougham’s 
opinion.

either of those points, the Defenders were entitled to a 
verdict. He might have stated his opinion that the 
weight of evidence was irresistibly strong upon the 
part of the Defenders, but he should have added that, 
after all, that would be a question for them to decide.

The Lord B r o u g h a m  :

My Lords, this was a case which ought to have been 
left to the jury.

After the strong opinion expressed by the learned 
Judge at the trial, it could only have been by consent 
that the jury could have been called upon to assess the 
damages, if any, which ought to have been given to 
the Pursuers. It is however much to be lamented that 
that course was not taken— for the purpose of avoiding 
a further trial.

As the case must go to a new trial, I am loth to say 
any thing as to the facts. But no one can read the 
evidence without being satisfied that there was delay 
on the part of the Defenders, or of Snedden, for whom 
they are responsible;— and though we may know little 
of what a "  roadsman ”  is (as my noble and learned 
friend justly observes) the Defenders were beyond all 
doubt answerable for the negligence of Snedden their 
manager. It is clear to me that he did not take proper 
precautions with respect to the stone; that he felt too 
much confidence, and too little distrust, in the state of 
the roof; and that he delayed too long those directions 
which past all doubt he ought to have given sooner.

Hesitating to utter any thing as to the facts of the 
case— I have nevertheless ventured to say thus much—  
because I caunot but hope that the Defendants will see 
the propriety of putting an end to the case by making 
some voluntary and benevolent compensation to these 
unfortunate Appellants (a).

( a )  They sued as paupers.
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Mr. Hodson: Do your Lordships find the Appellants 
entitled to the expenses below, in so far as they 
were incurred by reason of the disallowance of the 
exceptions ?

Mr. Bovill: Upon a Bill o f Exceptions there are no 
costs, whether the party excepting succeeds or not.

Mr. Hodson : The Appellants ought not to have 
failed below. Costs were allowed in the case of Fraser 
v. Hill (a).

The L o r d  C h a n c e l l o r  : Upon the allowance of 
exceptions there are no costs in this country.

Mr. Bovill: In Fraser v. Hill the exceptions had 
been allowed in the Court below— and when the case 
came to this House, they were disallowed. The conse­
quence was that then the verdict stood.

The L o r d  C h a n c e l l o r  : The exceptions in that case 
had been allowed, and here it was decided that they 
ought to have been disallowed. Upon the disallowance 
there may be costs; but there are no costs upon the 
allowance of exceptions, because the error is supposed 
to have been the Judge's. The cause therefore will be 
simply remitted back to the Court of Session with a 
declaration.

Interlocutors reversed, and Cause remitted with a 
Declaration that the Bill o f Exceptions ought to have 
been allowed, and that a new trial ought to have been 
granted.

(a) Supra., p. 392.

P aterso n , 
W idow  and  
Ch ild r e n , 

v.
W a lla c e  &  
Co m pa n y .

S i m s o n — R o b e r t s o n  &  S i m s o n .


