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ful.” The bankruptcy took place in 1885,
and the petitioner is now desirous of ob-
taining his final discharge, but he finds
himself not in a position to offer strict
compliance with section 146 of the Bank-
ruptcey Act of 1856. Upon these statements
we pronounced this interlocutor — *‘The
Lords, in respect of the statements as to
the absence of the trustee from this
country, and the petitioner’s inability to
obtain a report from him, remit to the
Accountant of Court to inquire and report
on the matters set forth in the petition.”

The Accountant, among other things,
reported—**The trustee subsequently dis-
appeared, communications to him from the
Accountant being returned through the
Post Office marked ‘not found,”” Wethen
required the Accountant to report on the
matters specially arising under section 146.
The report is necessarily more or less im-
perfect, as the trustee was the sole cus-
todier of a certain amount of information,
but so far as it goes it is favourable to the
petitioner. According to a letter sent to
the Accountant it appeared that it was
known to someone where the trustee was,
but the petitioner states, through his
counsel, that inquiry has been made with-
out success, and that letters sent to the
address indicated have been returned
marked “not found.” In these circum-
stances I think that we are justified in
taking the report of the Accountant in
bankruptcy in place of that of the trustee,
who cannot be found, and that the peti-
tion should be intimated in terms of the
latter part of the prayer.

Lorp ApAM, Lorp M‘LAREN, and LorD
KINNEAR concurred.

The Court appointed the petition to be
intimated by advertisement in the Gazette,
and by circular posted to each of the
creditors.

Counsel for the Petitioner — M‘Lennan.
Agent—D. W, Paterson, S.S.C.

HOUSE OF LORDS.

Fridey, March 17.

(Before the Lord Chancellor (Herschell),
and Lords Watson, Ashbourne, Field,
and Hannen).

MENZIES v. MENZIES AND ANOTHER.
(4nte, vol, xxix., p. 677.)

Reduction—Family Arrangement—Father
and Son—Represenitations Inducing Con-
sent — Ignorance of Legal Rights and
Powers—Law-Agent’s Duties and Respon-
sibilities.

The only son and heir-apparent of a
baronet and heir of entail, an officer in
the army, and dependent on his father
except for his pay, had for some years
lived beyond his allowance, and had

more than once to apply to his father
to pay his debts. is father did so.
The son again fell into debt, and con-
sulted the family agent, his most press-
ing liability being a bill for £3000
granted to a money-lender, on which
he feared he might be made bankrupt,
and so ruined in his profession. The
son, if he survived his father, became
absolutely entitled to the fee of the
estates, which were worth upwards of
£300,000. After much eorrespondence
and consultation, it was arranged that
the estates should be disentailed and
conveyed to trustees to hold for the
father in liferent, and the son in life-
rent alimentary allenarly, and for the
heirs of the son’s body, whom failing
the heir to the baronetcy in fee. As
part of the arrangement the son’s debts
were to be paid, and an increased allow-
anece secured to him by charges on the
estates. The son about three years
afterwards raised an action against the
trustees and his father for reduction of
the deeds by which the arrangement
had been ecarried out, on the ground
that his father and the family agent,
in pursuance of a joint scheme which
they had laid some years before, to
deprive the pursuer of the fee of the
estates, induced him to enter into the
arrangement by false and fraudulent
representation and fraudulent conceal-
ment, and that the pursuer had con-
sented to the arrangement (1) under
essential error, (2) under essential error
induced by the fatherand his law-agent,
and (3) under essential error fraudu-
lently so induced.

The House—rev. the decision of the
Second Division, and restoring the in-
terlocutor of the Lord Ordinary (Low)
—while negativing all idea of fraud, set
aside the family arrangement, on the
ground that the son had been induced
to enter into it by representations made
by the agent as to a matter of fact,
viz., the possibility of raising the neces-
sary. funds in some other way, he
having no legal advisers, and being
ignorant of his own rights and powers,

This case is reported anfe, vol. xxix., p. 667.
The pursuer appealed.
At delivering judgment—

LorD CHANCELLOR—My Lords, this ac-
tion was brought to obtain reduction of an
agreement entered into between the pur-
suer and his father Sir Robert Menzies,
and a trust-disposition dated 10th Decem-
ber 1886, granted by Sir Robert Menzies in
favour of the other defenders.

At the date of the agreement and trust-
disposition, Sir Robert Menzies was heir of
entail in possessinn of the family estates,
the pursuer, his heir-apparent, Keing en-
titled to the estates in fee-simple in case he
survived his father. The effect of the
trust- disposition which it is sought to
reduce was to convey the estates in trust
for Sir Robert Menzies in liferent, and
after his decease for the pursuer in liferent
for his alimentary use, with remainder to



e s, ] The Scottish Law Reporter—Vol. XX X. 531
the heirs-male of the pursuer’s body, fail- [ from his father of £600 a-year. By the

ing whom the estates were to be held
in trust for the person entitled to the
baronetcy in fee.

The negotiations which led to the instru-
ment in question commenced in 1885, It is
not necessary to detain your Lordships
with a detailed reference to the prior trans-
actions between the pursuer and his father.
It will suffice to state that the pursuer had
unfortunately incurred debts, which were
largely due to his indulgence in gambling,
and that these had been discharged through
the assistance of his father. The money
requisite for the discharge of these debts
was for the most part raised upon the fee
of the estates, Sir Robert Menzies paying
the interest on the money borrowed.

The pursuer’s father was (as might be
expected) indignant at his son’s having
thus become involved in debt, and was
anxious to save the family estates from the
disaster which he foresaw if his son con-
tinued to involve himself still further.
Communications took place between Sir
Robert and his legal adviser Mr Jamieson
on the subject, and Sir Robert was natur-
ally desirous of procuring such a re-settle-
ment of the estates as would cripple his
son’s power of dealing with them, and so
save them from being squandered. Such a
re-settlement was, however, possible only
if the é)ursuer’s consent to it could be
obtained.

In the early part of 1885 the pursuer had
again fallen into debt, In addition to the
sum of about £700 which he owed to
tradesmen, he had given a bill for £3000 to
Mr Engel, a money-lender. He communi-
cated these facts to Mr Jamieson, and it
was to secure a settlement of these claims
that he ultimately agreed to the arrange-
ment now impeached.

Before pursuing the course of the nego-
tiations which led up to the agreement and
trust-disposition, it will be well to consider
what was the pursuer’s position at this
time with regard to the estates, what
power he had of meeting the liabilities he
had incurred, and what was the nature and
extent of the change in his position to
which by this arrangement he assented.

It was agreed between the parties that
the gross value of the estates was £320,000,
Mr Sprague, the manager of the Scottish
Equitable Life Insurance Society, and a
well-known actuary, who was called for
the pursuer, estimated the nett value at
£245,000, and calculated the interest of the
pursuer in 1886 as for a disentail at £149,900,
and the amount of Sir Robert’s interest at.
£95,100, Sir Robert being then sixty-nine
and the pursuer thirty-one years of age,.
He stated that the pursuer, as next heir of
entail, could have got an advance in 1886
of £6000 (which was treated as the sum
necessary to cover the liabilities of the
pursuer at that time) through an insurance
company without any difficulty upon
giving a postponed bond for £12,900 on the
estates, payable in the event of the pursuer
succeeding to them.

For some time prior to 1886 the pursuer
had been in the receipt of an allowance

arrangement under consideration that
allowance was inereased by a sum of £300
a-year. Mr Sprague deposed that the price
required by an insurance office for an
annuity of £300 a-year during the re-
mainder of his father’s life in case he sur-
vived him would have been a bond for
£4060 payable on the pursuer’s succeeding
to the estates, and that the allowanece of
£600 a-year which he had been receivin
from his father might have been secureg
to him in the same way by a bond for
£8120. He might thus, according to Mr
Sprague’s evidence, have obtained the sum
necessary to enable him to discharge all
his liabilities, and have secured to himself
the income which he derived under the
agreement in question by bonds to the
amount of about £25,000, payable on his
succeeding to the property.

Although the figures given by some of
the other actuaries called at the trial were
not precisely the same as those to which I
have directed attention, the difference was
not substantial, and notwithstanding the
doubt suggested by some of the witnesses
whether the pursuer could, through an
insurance company, have obtained the
money by means of post-obit bonds, I
cannot myself see any reason to doubt that
he could have done so.

By means of the arrangement which it
is now sought to reduce, the estates were,
by the consent, of the pursuer and his father,
charged with a sum not greatly differin
from the amount which the pursuer Woulg
have had to pay on succeeding to the estates
in ease he had obtained from an insurance
company a loan of £6000, and secured an
annual income equal to that which he was
to receive under the arrangement with his
father. Regarded from a pecuniary point
of view, the arrangement was a very dis-
advantageous one to the pursuer. About
this there can be no question; it is not a
matter in dispute. Mr Jamieson himself
stated in a letter to the pursuer of 28th
October 1885 that the terms which the
pursuer obtained were not fair to himself,
in the sense that they were not compensa-
tion for his consent to disentail, though
(he added) they were the terms which his
father required.

How the pursuer came to agree to terms
which were thus disadvantageous is the
question which has to be considered. The
answer to this question can, in my opinion,
be arrived at without any doubt by a peru-
sal of the letters which passed between Mr
Jamieson and the pursuer on the one hand,
and Mr Jamieson and Sir Robert Menzies
on the other.

I think it is perfectly clear that the
pursuer-was throughout most unwilling to
enter into the agreement which he seeks
to reduce. He submitted to it as a matter
of sheer necessity, and in the belief that it
was the only course open to save him from
bankruptcy and ruin, Nor do I think it
admits of any greater doubt that this
belief was induced by the representations
made to him by Mr Jamieson, and that he
was throughout under the impression that
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in the communications which he received
from Mr Jamieson that gentleman was act-
ing as his legal adviser. .

The first communication on the subject
was contained in a letter from Mr Jamie-
son to the pursuer of 18th June 1885, in
which he said that it was necessary to
communicate with him on the subject of
Engel’s bills, and to see what was to be
done; and (he added) ““Unless some arrange-
ment is made about these bills and Mr
Engel’s acceptance, I see nothing for it
but ruin to you, and I need hardly say that
I would do anything in my power to pre-
vent such a result.” He then continues—
“Sir Robert is, as you can quite realise,
very much distressed and annoyed about
this fresh debt, and he declines, at present at
least, to do anything. The only question
which oceurs to me for extricating matters
from their present most painful position is,
that you and he should arrange to disentail
the whole estates and put them in trust,
on the footing of paying these debts,
making such terms as I best can with Mr
Engel for taking a reduced amount for
this bill, and making arrangements for
paying you a certain annual sum to be
fixed during your father’s and your joint
lives, and after his death for paying you
the free income of the estate during your
life, the fee to go to your eldest son, if you
have one, or to the baronet, whoever he
may be, I write this letter to you without
having Sir Robert’s authority for this pro-
posal, and merely with the object of
ascertaining what your own views are
upon the matter. Will you be so good as
to consider the matter carefully, and
inform me what you think and would
propose, for something must be done
speedily in regard to these debts, other-
wise I can only see one result—a result
which I feel so anxious to prevent.”

On 28th July the pursuer telegraphed
that he had arrived in London, and would
like to see Mr Jamieson as soon as possible.
To this Mr Jamieson replied that before
incurring the expense of going there he
would wish to know exactly what the
pursuer would like him to do, that he had
no authority from the pursuer’s father to
do anything, and suggesting that the pur-
suer should jot down what he proposed,
and that if he (Mr Jamieson) were to come
to London expense would be caused which
he would regret to throw upon the pursuer,
for his father would not consent to pay
any expenses connected with his going to
see him.

Mr Jamieson communicated to Sir Robert
what he had written to his son, and sug-
gested that it would be better that Sir
Robert should not communicate with him
on the subject, as the best chance of an
arrangement lay in endeavouring to effect
it without direct communication between
father and son.

On 3rd August Mr Jamieson wrote to
the pursuer suggesting that, looking to his
own and his family’s comfort, it might be
possible and advisable to arrange to dis-
entail the estates and re-settle them, add-
ing—*I venture to throw out these sug-

gestions from myself, and, as you will
understand, without authority from or
communication on the subject with your
father, who does not know that I have
written on the matter at all.”

On 20th August the pursuer wrote Mr
Jamieson objecting to the scheme of dis-
entailing the estates and re-settling them
for the purpose of raising so small a sum,
and asking whether the money could not
be raised on the estate in the same manner
as before, he paying half the interest. He
added—*‘ Please let me know if this could
be done, and if not, what other scheme you
would propose.”

The pursuer then offered to come to Edin-
burgh to see Mr Jamieson, and on 26th
August had a long interview with him.
The purport of this interview was com-
municated by Mr Jamieson to Sir Robert
Menzies in a letter of 26th August, which
contained the following passage —‘“We
discussed the matter very fully. He had -
written to me that he proposed that the
amount required should Ee charged on the
estate., I told him that this could not be
done, and yesterday I had an opportunity
of telling him very plainly the reason, He
was extremely averse to any re-settlement
of the estate, and pointed out that he
would have the power of dealing with the
estate as he chose should he happen to sur-
vive you as things are. This I of course
admitted, but I said that that did not
alter the matter, because you might, and
probably would, live for many years, and
during that time he would have no income,
and I did not see how he could pay the
debts unless with your assistance and upon
your terms. Isaid that what had occurred
before might occur again, and that you
emphatically - declined to make any ar-
rangement which would make the estates
subject to his disposal; that if he desired
assistance from you he would have to take
it on your terms or not at all; and I asked
him to come back again after he had con-
sidered the matter, which I had explained
much more fully to him than I have done
here.” Some hours after the interview
thus described the pursuer again saw Mr
Jamieson, and expressed himself prepared
to entertain the proposal for re-settlement
of the estate provided a reasonable pro-
vision were made for him during Sir
Robert’s life.

It is not necessary to pursue the matter
in detail any further, The negotiations
continued for a considerable time, diffi-
culties having arisen as to the amount of
the annual allowanee which Sir Robert was
to make, but in the result an agreement
was arrived at. It seems to me clear on a
perusal of the correspondence, with some
parts of which I have troubled your Lord-
ships, that the pursuer was under the
belief, and that, having regard to Mr
Jamieson’s statements, he might well be
under the belief, that he had practically
no [course open to him, if he was to save
himself from ruin, except to agree to the
terms suggested. Mr Jamieson was the
family lawyer; he had acted in previous
transactions between the father and the
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son for both parties. The pursuer had in
those transactions no other legal adviser,
and when in the negotiations under con-
sideration Mr Jamieson made suggestions
to him expressly stating that he was not
doing so as Robert’s agent or lawyer; that
he had no authority to act for him, but was
putting them before the pursuer in his own
interest only, and in order that he might
make a proposal which Mr Jamieson would
convey to his father; and when we find the
pursuer appealing to Mr Jamieson, as he
did in his letter of 20th August 1885, to
know ‘what scheme he would propose”
for the purpose of raising the money, and
not receiving from him any repudiation of
the idea that he was acting for the pursuer,
it seems to me most natural and reasonable
that he should suppose that Mr Jamieson
was acting for him., Ihavealready pointed
out that Mr Jamieson had drawn the pur-
suer’s attention to the fact that the ex-
pense of an interview in London would fall
on him, and in a letter of June 1886, whilst
the negotiations were in progress, Sir
Robert Menzies wrote to Mr Jamieson in
these terms—-*‘1 wished Neil to employ Mr
Mann, but he preferred remaining with
you, and I allowed it to be so, promising
that in all the transaction I was not to be
considered as other than ready to give
attention to any proposal that Neil had to
make,”

It is certain that the pursuer was left in
ignorance of the extent of his legal rights;
the resources at his command were not
brought before him, and it was this igno-
rance which led to his making the agree-
ment which he did. Even if he had
ultimately acquiesced in a re-settlement of
the estates it is obvious that a knowledge
of his legal rights might have enabled him
to hold out for better terms than he even-
tually obtained. Finding, then, that the
pursuer contracted in ignorance of his legal
rights and powers, and that he was relying,
and was justified in so doing, on receiving
legal advice from Mr Jamieson as to the
manner in which it was possible to meet
his diffieulties, I proceed to inquire what
was the attitude of Mr Jamieson in the
matter?

Before doing so, however, I may say that
I agree with the contention urged on the
part of the respondents, that it is quite
legitimate for the same legal adviser to act
for both parties in a transaction of this
description, and if honestly and to the best
of his judgment advising the parties as to
their rights he falls into an error and
leaves either party under an erroneous im-
pression as to what those rights are, that
would not render the transaction invalid.
But it is not with a case of that description
that your Lordships have to deal. Mr
Jamieson’s attitude is made perfectly clear
by his evidence. In reply to the question,
«“Then although you had known an easy
and unobjectionable mode of his getting
money otherwise you would not have con-
sidered yourself bound to tell him?” his
answer was, “I never considered that.”
The cross-examination then proceeded as
follows—*(Q) Would you have considered

yourself bound to tell him?—(A) I never
thought of such a thing. (Q) Suppose you
had known of an easy unobjectionable
mode of his getting money otherwise,
would you have considered yourself bound
to tell him?—(A) I would not. I was not
his agent. I do not know that he would
have broken away from the disentail if [
had told him of another method, but I
suppose he would, That was a matter
between him and his father.,” In further
cross-examination he stated that if he had
been acting as the pursuer’s agent, and had
known that he could obtain the money
required through an insurance company
by means of a post-obit bond, he would
probably have felt bound to tell him so;
but that was a different thing, and it was
not his duty. He did not apply his mind
at all to the question whether there was
an easier mode for him to get out of his
difficulties than the one suggested. He
justified his letters to the pursuer, making
suggestions as to the course that he should
adopt on the ground that the pursuer came
to him as his father’s agent, and that what
he stated were the only terms his father
would agree to. He repeatedly deposed
that throughout the matter he was acting
only as agent for Sir Robert Menzies, and
as his adviser.

My Lords, I have already stated the con-
clusion at which I have arrived, that the
pursuer believed, and had a right to believe,
that Mr Jamieson was acting as his legal
adviser. We now know from Mr Jamie-
son’s own lips that he was doing nothing of
the kind, tﬁab he never considered what
was within the legal power of the pursuer,
pnor applied his mind to the consideration
of any alternative scheme, but left him
under the impression that no other
arrangement was possible, and through-
out acted solely for and on behalf of Sir
Robert Menzies.

Under these circumstances it is not, I
think, possible that the transaction should
stand.

I may observe in passing that Mr Jamie-
son suggested in his evidence that the pur-
suer knew that it was possible to raise
money through an insurance company,
because he had resorted to that means of
doing so on a previous oecasion. This
refers to a transaction with the Eagle
Insurance Company, but I do not believe
that the pursuer really understood the
nature of that transaction, and if he did
Mr Jamieson informed him that owing to
the manner in which that transaction had
been arranged when the Insurance Com-
pany was paid, it would be impracticable
to adopt the same course on a future occa-
sion. Nor do I think Mr Jamieson’s sug-
gestion that he believed that the pursuer
was receiving independent legal advice of
any importance. He had not, in fact,
another legal adviser, nor do I think that
Mr Jamieson had any sufficient ground for
the belief that this was the case. But that
appears to me immaterial when once the
conclusion is arrived at that the pursuer
was, in fact, without independent adviee,
and was led by his father’s law adviser to
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believe that he was acting on the pursuer’s
behalf.

I concur in the opinions expressed by the
Lord Ordinary and Lord Rutherfurd Clark.

It is not without regret that I have
arrived at the conclusion that the inter-
locutor must be reversed. I think it is
possible —even probable—that the arrange-
ment was really desirable to protect the
pursuer against himself, but such a con-
sideration cannot be allowed to weigh for
a moment. To support the instruments
which it is sought to reduce might be
desirable if it were possible in the present
case, but to do so would afford a most
dangerous precedent, and might encourage
transactions neither as honest nor as well
meant as the present.

I do not think that throughout the nego-
tiations Mr Jamieson or Sir Robert Menzies
acted otherwise than with an honest desire
to bring about a settlement which they be-
lieved to be for the pursuer’s good. But I
think Mr Jamieson committed an error of
judgment, and that he was bound either to
have advised the pursuer to the best of his
ability as his agent, or to have informed
him that he was acting, and could only act
for, Sir Robert Menzies, and that if the
pursuer wanted legal advice as to his own
position, or suggestions of any alternative
scheme, he must seek another legal ad-
viser. .

For these reasons I move your Lordships
that the interlocutor appealed from be re-
versed, and the interloecutor of the Lord
Ordinary restored.

LorD WaATsoN—My Lords, the appellant,
who is the only son of the respondent Sir
Robert Menzies, has brought this action for
the purpose of setting aside a family com-
pact for re-settlement of the estates of
Menzies and Rannoch, which was com-

leted by them in December 1886. Sir

obert was heir of entail in possession of
the estates. The appellant was heir of
tailzie next entitled to succeed, and would
have had power in the event of his succes-
sion to disentail without consents, and to
acquire the estates in fee-simple.

Itisunnecessarytoreferin detailtotheap-
pellant’s pecuniary embarrassments which
led to the arrangement now challenged.
He had no means except an allowanee of
£600 a-year from his father and his con-
tingent interest in the entailed estates.
On several occasions he incurred debts
beyond his income, and borrowed money
on his personal credit at 60 per cent. inte-
rest in order to pay them. These loans
were down to the year 1883 re-paid by
money raised with his father’s concurrence
on the security of the estates. On the last
occasion the appellant, in order to meet an
acceptance on the usual terms, for the first
time resorted to his spes successionis as a
source of credit. In the end of 1882 he
obtained an advance from the Eagle As-
surance Company upon a post-obit bond
charging his expectancy with a sum of
£5000. The claim of the Company was
settled by trustees under an heritable bond
charged by consent of father and son upon

the fee of the estates, who, instead of a
discharge, took and registered an assigna-
tion in their favour to the post-obit bond,
which thus continued to appear on the
face of the record as a first encumbrance
upon his reversionary right. The appel-
lant, in answer to any inquiry as to the
reason for keeping alive the post-obit
bond was informed by Mr Jamieson, the
family agent, that if the bond were dis-
charged he would be enabled to raise a
further sum as he had done before, whereas
“if the bond remains on the property, by
being transferred to trustees, it would be a
prior security affecting your interests in
the estate, and would therefore render it
more difficult, or perhaps impossible, to
raise a further sum on your suecession
during your father’s life.” That intima-
tion, which was probably meant to act as a
cheek upon his habits of extravagance,
appears to have been accepted by the
appellant as an assurance that he could
not in the future rely upon his expecta-
tions as a certain means of obtaining ad-
vances from an insurance company.

It was only natural that Sir Robert
Menzies should in such circumstances be
unwilling to continue a course of encum-
bering the estates and diminishing his
own income for the purpose of paying
debts which his son in common prudence
ought not to incur; and that he should
also be apprehensive that his son might
lower the position of the family and ruin
himself by anticipating his succession.
The appellant seems to have been quite
aware of his father’s views, but, notwith-
standing, he again got into debt in the
spring of 1885 before leaving with his
regiment for Egypt, and raised money on
an acceptance for £3000, which was retired
under the arrangement which he is now
seeking to reduce,

The appellant returned to this country in
the end of July 1885, and communications
then began between him, his father, and
Mr Jamieson, which, though occasionally
interrupted, terminated in the transaction
of which he now complains. During the
whole period for which these negotiations
lasted, the appellant was admittedly in
peeuniary difficulties, His creditor was
pressing for payment of the £3000 bill
with interest, and latterly, seriously
threatened to take proceedings against
him in bankruptey.

The substance of the arrangement as
finally adjusted was, that the estates were
disentailed and conveyed to trustees, by
whom they are now held for the following
purposes. During his lifetime Sir Robert
Menzies is to continue to possess and man-
age, with all the powers which he pre-
viously had, save that of disentailing.
Upon his death, the appellant, if then
alive, will take a liferent interest in the
estates, which is declared to be strictly
alimentary; and will have the same powers
of jointuring, and making provisions for
younger children which were permitted by
the deeds of entail. He is also to have the
possession and management of the estates,
but subject to the express condition that in
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the event of his disposing of his liferent
right by anticipation, or of its becoming
liable to the diligence of his creditors, the
trustees are to assume possession, and pay
the free income to him as an alimentary
allowance, with power, in their discretion
to allow him to occupy rent free such part
or parts of the estate as they may think
rmper. Upon the determination of these
iferent interests the trustees are directed
to convey the estates in fee-simple, subject
to all debts and charges then affecting
them, to the eldest heir-male of the appel-
lant’s body, whom failing to the person
who may at that time be entitled to the
baronetcy of Menzies. Power is reserved
to Sir Robert Menzies, but only with con-
sent of his son, during their joint lives, to
alter the purposes of the trust.

The net value of the estates in 1886, after
deducting debts and rent-charges, was
£245,000, and the actuarial value, as for
disentail, of the appellant’s spes succes-
sionis was £149,900 of which £65,000 repre-
sented the value of his contingent right
of fee, Under the trust the appellant gives
up all interest in the fee, but retains his
liferent expectancy subject to conditions
which restrain him from alienating or
borrowing upon its security, and also, after
the succession opens, involve forfeiture of
his right to possess the estates in the event
of his incurring debt. The immediate
benefits which he derived from the trans-
action consisted in his getting a sum of
£6000, raised by a charge upon the estates,
for payment of his debts, and a legal right
to an annuity of £900, instead of a yearly
allowance of £600, dependent upon his
father’s pleasure. But the evidence ad-
duced for him shows—and no attempt was
made to contradict it--that by burdening
his expectancy with a capital sum of
£25,000, he could without difficulty have
obtained, from insurance offices of good
standing and credit, an immediate advance
of £6000, and an annuity of £900 during
his father’s life.

Although the appellant did thereby sur-
render rights in expectancy which were of
considerable value, and also submitted to
restrictions which might deprive him of his
right to possess the estates after his father’s
death, I find it impossible to say that
in the circumstances the terms of the
arrangement were unreasonable or unfair.
On the contrary, I think they are such
as_a friendly adviser, having full know-
ledge of these circumstances and of his
legal rights and powers present and pro-
spective, might with perfect propriety have
urged the appellant to_accept. I should
certainly hesitate to disturb the trans-
action were I satisfied that in becoming
a party to it the appellant either knew his
own rights or had the benefit of indepen-
dent advice, .

The case presented by the appellant, in
the argument addressed to the House,
shortly stated, was this—(1) that he would
not have consented to the arrangement
had he not believed that it was difficult, if
not impossible, for him to raise money upon
his spes successionis; (2) that his belief was

induced by representations made to him by
Mr Jamieson, in communications passing
between them with reference to the
arrangement; and (3) that at the time he
understood and believed that Mr Jamieson
was acting as his agent as well as his
father’s, although he subsequently learned
that such was not the case. That these
allegations, if established, are sufficient in
law to infer the appellant’s right to rescind,
does not ag}pear to me to admit of serious
question. Error becomes essential when-
ever it is shown that but for it one of the
parties would have declined to contract.
He cannot rescind unless his error was
induced by the representations of the other
contracting party, or of his agent made in
the course of negotiation, and with refer-
ence to the subject-matter of the contract.
If his error is proved to have been so
induced, the fact that the misleading
representations were made in good faith
affords no defence against the remedy of
rescission. That principle has been recently
affirmed by the House in Adam v. New-
bigging, 13 App. Cas. 308; Stewart v.
Kennedy, 15 App. Cas. 108—a Scotch case;
and in FEvans v. Newfoundland Bank,
decided this week.

Stewart v. Stewart, 6 Ch., & F. 911, and
M*‘L. & Rob. 401, which was relied on in the
argument for the respondeunts, is not an
authority in point. In that ease a lady
was induced to enter into a ecompromise of
litigated claims by erroneous advice as to
her legal rights, honestly but ignorantly
given by her law-agent, who also acted as
agent for the other parties to the com-
promise. The Lord Chancellor (Cottenham)
affirming the judgments of the Court of
Session, held that these circumstances did
not entitle her to rescind. His Lordship
approved, and applied the doctrine laid
down by Lord Stair (Inst. i., 17, 2), to the
effect that transactions for the settlement
of doubtful pleas cannot be dissolved unless
there be ‘‘deception in the substance of
the act.”

I have read the whole of the evidence in
this case, oral and documentary, after
hearing counsel, with the result that I
have been unable to find any conflict of
testimony, involving the necessity of con-
sidering the credibility of witnesses. That
there is some room for difference of opinion
as to the inference which ought to be de-
rived from their statements is sufficiently
evidenced by the judgments in the Courts
below. Two observations were suggested
by its perusal which I think it right to
make. In the first place, I think it is
unfortunate that the record should have
contained sweeping charges of conspiracy
and fraud against two of the respondents,
which are completely refuted by the proof.
I am satisfied that neither Sir Robert
Menzies nor Mr Jamieson was guilty of
aught approaching to intentional deceit.
And although it is a circumstance of no
materiality to the case which the appellant
has submitted for our decision, I am also
satisfied that these gentlemen honestly
believed that it would be for the eventual
interest of the appellant that his powers of
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anticipating his succession, and alienating
the fee of the estates, should be restricted.
In the second place, whilst it is impo§s1ble
to refer with approval to his habit of
contracting debt, or to the way in which it
was incurred, I am quite unable to assent
to the comments which were made by one
of the learned Judges of the Second Division
upon the character and truthfulness of the
appellant. So far as I am able to judge,
his testimony was given with perfect
honesty; and it is borne out by the
contemporary writings in process. .

1 shall not occupy your Lordship’s time
by examining the evidence in detail, but
shall content myself with stating the con-
clusions of fact to which it has led me.
Those passages in the oral proof and
documents which have chiefly influenced
my opinion are all cited or noticed by the
Lord Ordinary and Lord Rutherfurd Clark,
and have already been referred to by the
Lord Chancellor.

If the existence of the first encumbrance
of £5000 had been a practical bar to the
appellant’s obtaining a further advance
upon the security of his spes successionis,
it seems tolerably clear that in 1885 and
1886 the only choice left him was between
bankruptcy and its consequences on the
one hand, and the acceptance of such terms
as his father might be willing to concede
on the other. Mr Jamieson states that he
was “extremely averse to a re-settlement
of the estates,” and desired to retain the
power of dealing with the property as he
chose should he happen to survive his
father. The respondent’s own evidence
distinetly favours the view that he would
have broken off the negotiations, and
would have refused to disentail and
re-settle, if he had been told of any other
method of procuring the money which he
required. I therefore credit the appellant’s
statement that he would not have consented
to the arrangement of 1886 unless he had
been under the conviction that he could
not obtain money by charging his expect-
ancy.

T}S;e learned Judges of the majority lay
considerable stress upon the fact that the
appellant’s dealings with the Eagle Assur-
ance Company in 1882 betray his knowledge
of the way in which his expectancy could
be turned to pecuniary account. So farI
agree, but I am at a loss to discover any
reason-for his not availing himself of that
knowledge and paying his debts in 1885,
save that which he himself assigns. If the
appellant really believed that he could
raise sufficient funds to meet his debts by
simply repeatin%‘ the process he adopted in
1882, why did he permit himself to be
driven by a creditor to the verge of bank-
ruptcy, and then extricate himself by
entering into an arrangement to which he
was “extremely averse?”’ His conduct is
intelligible if, as he says, he had been
induced to believe that the first charge on
his expectancy stood in the way of further
borrowing upon it. There certainly is to
be found, in the letters addressed to him by
Mr Jamieson, sufficient warrant for that
belief. I doubt not that the passages to

which I refer were only intended by Mr
Jamieson to indicate that, in his opinion,
the scheme of re-settlement was a reason-
able one, and one which the appellant
might with propriety accept; but the only
alternatives which they suggest are ruin
or his father’s terms. I should not attach
much importance to expressions like these
taken by themselves; but they must have
had a peculiar significance for the appellant
who had already been informed that the
first charge of £5000 was kept up for the
very purpose of preventing further borrow-

ing.

%here seems to be no doubt that from
first to last the appellant had not the
adviee and assistance of an agent. I can
hardly conceive that any law-agent em-
ployed in his behalf, in a matter of such
delicacy, should have kept himself in the
background, and should never have taken
part in the negotiations, or in the prepara-
tion and adjustment of the deeds by which
his client’s interests were to be affected.
But the matter does not rest there. It is
clear that the appellant, and I think his
father also, understood that Mr Jamieson
was acting for both of them. So late as
June 1886, Sir Robert, in writing to Mr
Jamieson, stated that he had suggested
that the appellant should employ another
agent, ‘“but he preferred remaining with
you, and I allowed it to be so.” That
impression was not shared by Mr Jamieson,
who frankly states that he acted through-
out as agent for Sir Robert only, and that
he would not have felt it to be consistent
with his duty to the father to suggest to
the son the possibility of extricating him-
self from his embarrassments by borrowing
on his expeetancy. .

For these reasons I concur in the judg-
ment which has been proposed by the Lord
Chancellor. I have made no allusion to
the mutual reference to three friends
which was founded on by the respondents,
because it appears to me that the agree-
ment to refer is open to precisely the same
objections as the arrangements which
followed.

LoRD ASHBOURNE--My Lords, I think
this case may well be decided without any
impeachment of the personal honour or
truthfulness of the parties. Sir Robert
Menzies was only desirous to settle the
property in the way which he believed was
best in the interests of his son, title, and
estate, and with no idea of any personal
advantage to himself. Mr Jamieson, al-
though he may have acted without due
caution and appreciation of the position,
was thinking solely of his duty to Sir
Robert Menzies and his estate. ~ Captain
Menzies, the appellant, in impeaching the
deed of 1886, has, I think, done so in both
his correspondence and oral evidence with-
out any undue rancour, giving his testi-
mony under difficult eircumstances, neither
unfairly nor untruthfully. I deem it only
fair to the pursuer to say that I am unable
to concur in the harsher view of his evi-
dence taken by the Lord Justice- Clerk,
which did not appear to have occurred to
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Lord Low, who witnessed his demeanour.
Having thus put aside the merely personal
aspect of the case, the facts upon which
your Lordships’ decision must turn lie
within a narrow eompass. The father was
anxious for a re-settlement of the property
to save it from the possible consequences
of his son’s extravagance. The son was
extremely averse to that re-settlement.
The terms the father was willing to give
to the son to procure his consent were
moderate—with our present knowledge of
the position they were inadequate. The
son only consented when satisfied that the
only alternative to the acceptance of his
father’s terms was ruin; that if he did not
concur he would rapidly be made a bank-
rupt.

This belief on the part of the son was
wholly caused by Mr Jamieson. His letter
of the 26th August 1885 leaves no room for
doubt on the subject, and its statements
colour the entire case. Nothing occurred
after that date to weaken or recal the
impression thus produced in the pursuer’s
mind. He believed he must concur in his
father’s terms or he would be ruined. He
believed that he would be made a bankrupt
and lose his commission if he did not con-
sent to them. This belief was caused by
Mr Jamieson, and fostered by every letter
and statement of that gentleman, The
statement in fact was entirely unfounded.
There was another alternative besides ruin
and bankruptcy. Respectable insurance
companies, with less burden on the estate
and greater liberality to himself, could
have extricated him readily from all his
difficulties.

I am unable, after a careful perusal of
the powerful cross-examination to which
he was subjected, to arrive at a clear con-
clusion as to when Mr Jamieson himself
was aware of the availability of appeals to
insurance companies. He is in a disagree-
able dilemma, If he knew of it on the
26th August 1885, or any time before the
completion of the contract between father
and son, I think his statements as to ruin
should have been modified, and different
suggestions given. If he did not know of
it, then he had no business recklessly and
without due inquiry to put the pursuer
under the impression—the impression alone
whichinduced bim to submit—thatnothing
but ruin and bankruptcy stared him in the
face unless he assented to the father’s
terms.

What was Mr Jamieson’s position? He
was the family agent and legal adviser of
the Menzies family. He had taken part in
the adjustment of several of the money
difficulties of the son. He had made the
statements under his own hand in the letter
of the 26th August 1885. He had admit-
tedly acted as the common agent to carry
out all the details of the re-settlement. He
was, therefore, a man in whose position,
character, authority, and representations,
the pursuer would have the most absolute
reliance, as Mr Jamieson must have
thoroughly well known, Mr Jamieson,
however, says that in making the arrange-
ment, the contract, the negotiations for the

re-settlement, he was acting solely as agent
for Sir Robert Menzies, and gave no care to
the interests of the pursuer. As the son
had no one else, he entered into this great
contract affecting his property and his
whole future without any agent or any
separate legal adviser. Indeed, as pointed
out in the clear and persuasive judgment
of Lord Rutherfurd Clark (on which I
would be satisfied to rest my own opinion),
““he was in fact in a much more unfortu-
nate position. He thought that he had an
agent and he had none. He thought that
Mr Jamieson was acting as his agent and
attending to his interests.”

How is this absence of any independent
adviser sought to be explained ? Mr Jamie-
son insists that he always stated to the
pursuer he was Sir Robert’s agent. Take it
so. I do not believe, however, that he ever
explained with anything like the fulness
or the clearness suggested in his cross-
examination that he was paying no atten-
tion and giving no care to the interests of
the son. Knowing the relations which
had always existed between the parties,
the part which he had taken before, and
which he took after, he was bound to be
most explicit, and I think it would have
been only reasonable to make sure by
express suggestion or direct question that
the prudence of having a separate legal
adviser was fully known to and considered
by the son.

But farther explanations are given. It
is said that the son knéw everything, that
his experience about money and loans and
business was so great that he could take
care of himself. It is absurd to suggest
that the pursuer, without any independent
adviser, was on equal terms with his father
and Mr Jamieson together. Mr Jamieson
points out that he knew he could sell his
reversion, but that he (Mr Jamieson) had
advised him it would be ruinous. Mr
Jamieson also points out that he knew how
to apply to insurance companies, as he had
bad a dealing with the Eagle Company.
Here, as all through, comes the advice of
Mr Jamieson into the life of this young
man. He had advised him that the assign-
ment_of the Eagle Insurance Company’s
Board to trustees ¢ would render it more
difficult, if not impossible, to raise a further
sum on_ your succession during your
father’s lifetime.” It thus appears that the
knowledge of the pursuer of the saleability
of the reversion, and of the existence of
insurance companies was hampered by the
recollection of Mr Jamieson’s own state-
ment to him that the one was ruinous and
the other either difficult or impossible, thus
strengthening his belief, in August 185,
that ruin and bankruptcy were the sole
alternatives to aceeptance of his father’s
terms,

Then it is suggested against the pursuer
that he left his father and Mr Jamieson
under the impression that he had a separate
independent adviser. I at once put aside
the suggestion that either believed he had
such an adviser., The whole course of
dealing and tone of the correspondence
negatives the idea. In the letter of 5th
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October 1885 Captain Menzies writes to Mr
Jamieson—*I received a letter from S.
Engel yesterday, so I have referred him to
you.” Is that the language of a man who
then had another legal adviser? In the
month of June 1886 Sir Robert Menzies
wrote to Mr Jamieson—*1 wished Neil to
employ Mr Maun, but he preferred remain-
ing with you, and I allowed it to be so.”
How can either Sir Robert Menzies or Mr
Jamieson be listened to if they suggest
that after that letter they did or could
believe that the pursuer looked to anyone
else than Mr Jamieson for advice and
protection? On the 9th November 1886
Mr Jamieson writes to the pursuer—‘‘It
will be necessary that you should have a
separate agent to aet for you in this action,
and if you approve, I propose to ask Mr
Mann to attend to your interests therein.”
If Mr Jamieson believed that the pursuer
had another independent law adviser,
would he not have asked his name and to
be put in communication with him? Does
not that letter imply that Mr Jamieson
had been attending to his interests thereto-
fore, but that it had then become techni-
cally necessary to have a separate adviser?
In my opinion the pursuer placed absolute
reliance in Mr Jamieson, and both he and
Sir Robert Menzies must be held to have
known it.

I therefore have arrived, on the evidence,
at the following clear conclusions—(1) the

ursuer had no independent adviser; (2)
Ee did not know of the insurance office
alternative ; (3) if he had any such know-
ledge he never would have agreed to his
father’s terms; (4) he believed that there
was no alternative to accepting the con-
ditions proposed than his ruin and bank-
ruptey ; (8) that belief was caused wholly
by the representations of Mr Jamieson,
whose position I have already described.

It is manifest that to support such an
arrangement as is here impeached there
should have been perfect openness—uber-
rima fides. Here there was neither a
common agent deliberately selected by
both parties to have regard to their in-
terests, and work out the best result his
experience and knowledge could suggest,
nor a separate adviser for each party. The
pursuer never was apprised of the true
position of Mr Jamieson towards himself
as disclosed in eross - examination, nor
warned of the prudence of having separate
advice. He was left to act on unfounded
representations and a baseless belief, and
how can such a re-settlement stand? The
case of Stewart v. Stewart, 6 Ch. & F. R.
911, so much relied upon by the Solicitor-
General for England, has in my opinion no
application. The facts are entirely differ-
ent from those of the case before your
Lordships, and the Lord Chancellor in his
judgment said—‘The pursuer’s case must
stand upon an imputed error in law of the
common agent,” In the present case the
main contention of Sir Robert Mengzies is
that Mr Jamieson is not a common agent.
The words of Lord Cairns (Reese v. Eeese,
L.R., 4 HL. 79) are very much in point—
«T apprehend it to be the rule of law that

if persons take upon themselves to make
assertions as to which they are ignorant,
whether they are true or untrue, they must
in a civil point of view be held as responsible
asif they had asserted that which they knew
to be untrue.” Here the unfounded asser-
tions of Mr Jamieson played the principal
part in the whole transaction. Having
regard to the experience and character of
Mr Jamieson, and the respect in which he
was held by both father and son, it is well
also to recal the language of Mr Justice
Maule (Evans v. Edmunds, 13 C.B. T77)—
‘“When a man makes a statement which
he does not know to be true, he takes upon
himself to warrant his own belief of the
truth of that which he so asserts.” The
fact that Mr Jamieson had good inten-
tions cannot save his principal from the
legal consequences of his statements, for
Sir G. Jessel, M.R. (Smith v. Chadwick, 20
Ch. Div. 44), has well pointed out that “‘a
man cannot be allowed to escape merely
because he has good intentions, and did
not intend to defraud.”

In my opinion, the judgment should be
reversed, although I have arrived at the
conclusion with some regret.

Lorp FIELD—My Lords, I also am of
opinion that this appeal should be allowed,
and that the interlocutor of the Lord Ordi-
nary should be restored,

It is, I think, agreed on all hands that
the allegations of fraud and circumvention
on the part of the defenders, contained in
the condescendence, not only are not sus-
tained by the evidence, but, so far as they
impute any moral fraud, have not the
slightest foundation in fact, and that if the
pursuer is entitled to the relief which he
claims, his case must be rested upon some
other grounds. I am satisfied, as my noble
and learned friends are, that the defenders
had no desire or intention whatever of
taking any unfair advantage of the appel-
lant, and were not actuated by any other
than honourable and praiseworthy motives
in honestly endeavouring to save the family
estates and the pursuer himself from what
they regarded as the almost inevitable
result of his continuing the course of im-
prudent conduct which he had so repeatedly
manifested.

But there is a narrower ground, and one
much less disagreeable, upon which the
appellant’s claim may be made good. This
is one of a numerous class of cases in
which family arrangements dealing with
the future interests of heirs or other per-
sons entitled in expectancy have come into
question. In such cases it has been long
settled (whether rightly or not is not now
in question), on grounds of public policy,
that the existence of actual moral fraud is
not an essential element of the claim to
relief. If it appears that a party to such
an arrangement has been induced to part
with very valuable future rights for a sub-
stantially inadequate pecuniary considera-
tion, he being under great pecuniary em-
barrassment, not only without independent
advice as to his rights and interests, but
induced to do so by what was a misrepre-
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sentation in fact however honestly made
in intention, such an arrangement cannot
stand. Necessity and weakness on the one
side, and advantage in fact on the other,
gained by a representation untrue in fact,
and materially inducing to the bargain,
render it contrary to good conscience.

The question in the present case, there-
fore,for your Lordships to deeideis, whether
auny of the elements which I have indicated,
sufficient to avoid the transaction, are es-
tablished by the evidence. Now, it cannot
be doubted but that the pursuer was at the
time of the negotiations for the re-settle-
ment in the greatest pecuniary embarrass-
ment — nothing short of the immediate
-advance of a large sum of ready money
could save him from bankruptcy and the
loss of his commission. Neither is there
room for doubt but that the re-settlement
could only have been enforced against
him at the instance of his father by the
payment of an enormously greater sum
than that actually involved in the opera-
tion. That this is so appears clearly from
Mr Jamieson’s letter of 28th October 1885,
in which he says that the Eroposal for re-
settlement is not one which gives compen-
sation to the full amount or anything
like it for the pursuer’s consent; but he
announces the father’s final decision that
if the pursuer comes to him, ‘‘as unfor-
tunately,” he says, ‘°you are obliged to do,
they are the terms which, although not
fair to you, he requires.” It is also estab-
lished tflat the pursuer’s immediate neces-
sities could have been otherwise satisfied
by the raising of a sum of money very
slightly in excess of that which was ob-
tained by the placing of the estates under
trust; and it is, I think, clear beyond all
doubt that if the pursuer had been made
aware of those means of staving off his
immediate difficulties his declared aversion
to that mode of placing his estates in trust
would have rendered him only too glad to
have availed himself of the comparatively
easy alternative, Was he then in fact
aware or made aware that that course was
open to him? I think not. It istrue that
he was, in my judgment, far from being
other than an intelligent man, and it is
clear that he had had experience a few
years before in raising money by insur-
ance; but the result of that operation hav-
ing been to place upon the register a
charge which was intended to be a bar or
hindrance to his repeating the experiment,
and he having been told by Mr Jamieson
that such was its object and effect, I think
it may well be that he had come to the
conclusion that there was no way open to
him of satisfying his wants, except by ob-
taining his father’s consent to an advance
on the estates in the way proposed, or
through money-lenders, the alternative
being bankruptey. .

Then, if he had no other experience of
the case, had he any independent adviser?
I am quite satisfied, for the reasons already
given, that he neither had nor was supposed
by the other parties to the arrangement to
have any such. And this brings me to
what seems to me to be the material ques-

tion in the case—Was he made aware by
Mr Jamieson that this alternative of rais-
ing money enough to satisfy the debts and
ﬁrovide for an allowance was easy, or was

e misled by any material misrepresenta-
tion made by Mr Jamieson and so induced
to give his reluctant consent to the re-settle-
ment ?

Now, in addition to the expressions con-
tained in the letter to which I have already
referred, it is clear from Mr Jamieson’s
letter of the 26th August 1885 that at the
crucial interviews between him and the
appellant on the previous day, when after
some hours’ consideration the latter gave
his consent to the re-settlement, Mr Jamie-
son expressly stated to the latter that he
did not see how the appellant could pay
his debts unless with the father’s assist-
ance, and upon his terms, and he had pre-
viously pointed out to him that without
some such arrangement there was nothing
before him but ruin. This account of the
interview is concurred in by the appellant,
who says—“I was exlremely averse to a
re-settlement, but he said he did not see
how I could pay the debts without my
father’s assistance, and except upon his
terms.” In 1886 again, when Sir Robert
had declined to acquiesce in the award of
the three friends, Mr Jamieson says—*I
am making a final appeal to him to give
way, but feel that I see nothing except
your acce{)ting Sir Robert’s terms or allow-
ing Engel to go on with the threatened
bankruptcy proeeedings.” Indeed, Mr
Jamieson, as I understand, does not dis-
Eute the use by him of this language;

ut he in effect says, my understanding
was that Neil came to me, as his father’s
solicitor, for the purpose of ascertaining
from me upon what terms his father would
consent to the raising of the money upon
the security of the estates, and all I
intended to do was to eonvey to him his
father’s final decision, and I did not intend,
nor did the appellant understand me as
intending, to convey to him that there
was absolutely no other way of raising
the money except through money-lenders.
But giving Mr Jamieson the benefit of this
view, the question is whether this language
was not reasonably sueh as to lead the
appellant to understand it in the sense in
which I think he did. I am obliged to
answer that queston in the affirmative. I
think that the relations between Mr Jamie-
son and the appellant were such that the
appellant was entitled to regard, and did
regard, Mr Jamieson as his friend and con-
fidential adviser, and not merely as his
father’s solicitor and medium of communi-
cation, and having regard only to the views
and intentions of the latter, and that when
the appellant was told by a man of so high
a position as a gentleman and a man of
business that he saw no alternative but to
consent to his father’s views, he was in-
duced by that to give his consent,

Mr Jamieson does not deny that he was
aware of the suggested alternative of rais-
ing sufficient money to pay the debts and
provide for the necessary allowance by
raising a few thousands more than the
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incumbrance actually created, but he says
that he considered that his duty to the
Baronet prevented his suggesting a course
which would have left the estates in ‘the
control of the appellant. But assuming
that such was his duty to the father (and 1
by no means say that it was not), Mr
Jamieson did not realise that he had by his
conduct and asseverations created a duty
towards the appellant, either to give him
the best advice under all the circumstances
so as to enable him to exercise his own
independent judgment, or to point out to
him that he must no longer look to him
but consult some independent adviser, who
would be able to make him thoroughly
understand his position and rights, actual
or prospective, and the best course to
pursue to relieve himself from his actual
embarrassment. At all eveuts he should
have carefully avoided the use of any
language calculated to mislead the appel-
lant.

It is, I think, out of the question to
suppose that if Neil Menzies had been told
by Mr Jamieson, or by any independent
adviser, that he could pay his debts and
save his control over the estates by the
alternative of insurance and without his
father’s consent, he would have eonsented
to the re-settlement.

LorD HANNEN--My Lords, I have come
with reluctance to the conclusion at which
your Lordships have arrived, that this
appeal should be allowed, I say with
reluctance, because I fully believe that the
transaction embodied in the deeds now
sought to be set aside was reasonably re-
garded by Sir Robert Menzies and Mr
Jamieson as most beneficial to the pursuer,
whom they desired to protect against his
own extravagance. But I think that in
order to attain this good object Mr Jamie-
somn, in his character of agent of Sir Robert
Menzies, made statements which were not
- true, which he was not justified in making,
and which misled the pursuer and induced
him to consent to disadvantageous terms
which he would not otherwise have ac-
cepted.

At the time of the transaction now in
question, Sir Robert Menzies was heir of
entail in possession of certain estates. The
pursuer is his only son, and on the death
of his father would have been entitled to
the estates in fee-simple.

The effect of the instruments now sought
to be set aside is to disentail the estates,
to convey them to trustees in trust for Sir
Robert Menzies in liferent, thereafter for
the pursuer in liferent, then for the heirs-
male of his body, whom failing the estates
go in fee to the person entitled to the
Baronetcy of Menzies, and an additional
debt of £22,700 was to be charged upon the
estates.

The gross value of the estates was
£320,000; the value of the pursuer’s expect-
ancy which Sir Robert Menzies would have
had to pay him upon compulsory disentail-
ment would have been nearly £150,000.
For the surrender of the valuable rights
possessed by the pursuer he was to obtain

L meantime at least.”

the payment of debts to the extent of £6000,
he was to receive £600 a-year from his
father, and £300 a-year to be purchased
with money borrowed upon the security of
the estates.

1t is clear that the pursuer was unwilling
in the first instance to accept these terms.
How was he induced to withdraw his oppo-
sition? The pursuer had no independent
legal adviser. Mr Jamieson was the family
solicitor, and the whole transaction was
conducted through him. He says that his
position throughout was that of profes-
sional adviser to Sir Robert Menzies alone,
and that he never took upon himself the
duty of advising the pursuer. If this were
so0, it was still the duty of Mr Jamieson not
to misrepresent the facts to the pursuer,
and I think, moereover, that he led him to
believe that he was advising him in his
interest as well as that of hisfather. Then,
in a letter of 18th June 1885, he wrote to
the pursuer that having regard to the posi-
tion he occupied with reference to Sir
Robert Menzies and himself, he must in-
form Sir Robert of a new liability of the
pursuer, and he says later in the letter
cited—*“The only suggestion which occurs
to me for extricating matters from their
present most painful position is that you
and he should arrange to disentail the
whole estates and put them in trust,” &c;
and in a later letter of 8rd August 1885,
after making substantially the same pro-
posals, he adds—*1 venture to throw out
these suggestions from myself, and, as you
will understand, without any authority
from or communication on the subject
with your father, who does not know I
have written on the matter at all.” This
was scarcely an accurate statement of the
facts, as he had on the 28th July 1885 writ-
ten to Sir Robert—*May I, at the risk of
seeming to give advice where it is not
asked, venture to suggest to you that in
the interest of your son and of the estates,
it would be desirable on those grounds
alone to make a sacrifice to secure him as

- far as possible against a repetition of what

has occurred, and if unfortunately he should
again get into debt, the estates at least
would be secured during his life, at least
in a sum which would be amply sufficient

. for his purposes, and which could not be

touched by his ereditors. I shall let you

. know if I hear anything further from your

son, and I would venture to suggest to you

 that you should not communicate with him

on this subject, as I think the best chance
of an arrangement lies in endeavouring to
effect it without direct communication be-
tween you and him on this subject in the
To which Sir Robert
replied on the 20th July—¢I quite agree
with you that any arrangement necessary
for Neil's debts had better be made between
you and him, at all events in the first
instance, without my being so far impli-
cated in them.”

On the 20th August 1885 the pursuer
wrote to Mr Jamieson that his father had
expressed his willingness to entertain any
scheme that Mr Jamieson and the pursuer

¢ might suggest for the payment of his debts,
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and he continues—*It seems to me that
the scheme you propose in your letter of
3rd August as to disentailing the estates
and re-settling them is unnecessary for the
raising so small a sum. Could not the
money (£4000) be raised on the estate in
the same manner as before, and I could
agree to pay half the interest, which would
be, I suppose, £200. Please let me know if
this could be done, and if not, what other
scheme you would propose.” On the 25th
August 1885 the pursuer had long meetings
with Mr Jamieson at Edinburgh, of which
Mr Jamieson gave an account to Sir Robert,
in a letter of the 26th—** We discussed the
matter very fully. . . . He was extremely
averse to any re-settlement of the estate,
and pointed out that he would have the
power of dealing with the estate as he
chose should he happen to survive you as
things are. This I of course admitted, but
I said that did not alter the matter, because
you might and probablg would live for
many years, and during that time he would
have no income, and I did not see how he
could pay the debts except with your
assistance and upon your terms. ..., In
making the proposal which I did make to
him, I had in view your position and inter-
est and also his. . . . When he came back
after an interval of some hours, he said he
was prepared to entertain the proposal of
a re-settlement of the estate provided a
reasonable provision was made for him
during your life.”

This letter, together with the viva voce
evidence of the pursuer and Mr Jamieson,
satisfied me that the pursuer gave his con-
sent to the re-settlement of the estates be-
lieving and relying on the statement of Mr
Jamieson that he did not see how he could
pay his debts unless with his father’s
assistance and upon his terms. Having
regard to Mr Jamieson’s professional repu-
tation, and his position with reference to
the pursuer and his father, the pursuer was
justified in treating this as a representation
that no other course was practically open
to him but to accept his father’s terms,

As a matter of fact the evidence estab-
lishes that there was another course open
to him, by which, without difficulty, by
charging his expectant succession with
£25,000, he might have obtained all the
pecuniary benefits which the arrangement
arrived at gave him while charging his
succession with £22,700.

What is Mr Jamieson’s excuse for
making the statement he did to the pur-
suer? He says that he was acting solely
as the agent of Sir Robert Menazies, that it
was not his duty in that capacity to advise
the pursuer, and that he never applied his
mind to the question whether there was an
easier mode for him to get out of his diffi-
culties than the one he suggested. In this
lies the solution of the case. I think that
Mr Jamieson led the pursuer to believe that
he had applied his mind to the question
above stated, and that he saw no alterna-
tive course open to the pursuer. Mr Jamie-
son was not justified in making the state-
ment he did without applying his mind to
the facts, and the pursuer was justified in

relying on that statement made by a pro-
fessional man who had led him to believe
that he was acting in his interest as well
as in that of his father.

I think that the misrepresentation into
which Mr Jamieson was unfortunately led
by the difficulty of the position he had
assumed as between the father and the
son, was the underlying foundation of the
whole arrangement embodied in the deeds
under reduction, that it was recklessly and
therefore culpably made by Sir Robert
Menzies’ agent, and that he (Sir Robert)
cannot maintain a transaction based upon it.
I am of opinion therefore that the pursuer
is entitled to succeed on this appeal.

The Lords reversed the interlocutor
appealed from, restored the interlocutor
of the Lord Ordinary, and found the
respondents liable in the costs of this
appeal and in the Court below,
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GARDINER AND OTHERS v. MACFAR-
LANE, M‘CRINDELL, & COMPANY,

Ship—Charter-Party— Construction—Cus-
tomary Manner of Loading—Hindrance
Beyond the Charterer’s Control.

A charter-party dated 12th March
1888 provided that a sailing vessel
should proceed to Sydney, N.S.W., and
there receive from the charterers a full
and complete cargo of coal from such
colliery as the charterers should direct,
(2) that the coal should be loaded as
customary, (3) that sufficient stiffening
should be supplied at Sydney when
required by master on due and suffi-
cient notice, and (4) that the charterers
should not be liable for the non-ful-
filment of their contract on certain
grounds, including *‘strikes, lock-outs,
or accidents at the colliery directed
. . . or any other hindrances of what
nature soever beyond the charterers’
or their agents’ control.” No lay days
were specified. There was provision
for ten days on demurrage at 4d. per
registered ton per day. The charterers
informed their Sydney agents of the
charter-party, and on 8th May the
agents wrote to a colliery, instructing
them to book the vessel for a cargo of
coal. They took no precautions to
secure that the vessel should receive




