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leave anything unsaid or unsearched for,
has not been able to produce a single case
in which any such question as that which
he is now suggesting has ever been raised.
I think it is frue enough, as he has said,
that in some of the cases he has referred to
facts have existed which prevented such a
point being raised, because in those cases
the person who had opened the mines was
the settlor himself; yet I think that is in-
sufficient to establish a new point. No
such question has ever been glanced at so
far as T know, and certainly it would be an
odd thing at this time of day if for the
first time you were to put in such a limita.-
tion and to alter the law—I think it would
be altering the law—and to say it is not
sufficient to introduce into the language of
such an instrument by construction the
words ‘‘open mines,” but that you must
add “mines opened by the settlor or tes-
tator.”

I am unable therefore to follow the
reasoning of the Court below. It seems to
me that that reasoning has been to some
extent induced by their view of the form
of the conveyance. Whatever the reason
for it is I am unable to agree with the
judgment, and I move your Lordships that
this interlocutor be reversed.

LorD MACNAGHTEN—I entirely agree. I
think the Lord Advocate was perfectly jus-
tified in saying that the learned Judges in
Scotland had been misled by the form of
this conveyance. The conveyance is really
in the common form. I will just refer to a
note by Mr Davidson in his book on Settle-
ments. He says — ““ Whenever land is
intended for division among the children
of a marriage, by far the most eligible mode
of settlement is the creation of a trust for
sale and declaration of trasts of the pro-
ceeds.” Here the land was intended ulti-
mately to be divided ; at anyrate it was
contemplated that it might be divided
between the children of the marriage, and
accordingly the settlement is in that form.

When once that difficalty is removed the
case seems to me to be of the plainest pos-
sible kind. Here was a lady whko was ab-
solutely entitled to property which con-
tained open mines. She settled it upon
herself for life reserving the income of the
property. Surely that included the income
to be derived from these open quarries.
Apparently they were worked up to the
year 1878, and there was only a short inter-
val between that time and the time of the
lady attaining the age of twenty-one. Six
months after she attained the age of twenty-
one she married and made this settlement.
It seems to me that she is clearly entitled
to the proceeds of these guarries.

LorD Mogrris—I am of the sameopinion.

Lorp SHAND—I also concur. The dis-
tinction apparently sought to be drawn by
the respondents’ counsel is that the provi-
sion of the deed of agreement orsettlement
shall not apply so as to give to a liferenter
the full benefit of the profits or income of
her own property unless the mines were
opened or worked by herself. I think

there is no authority that can go that
length. The case we have de facto before
us 18 apparently this, that mines which
have been worked for a very considerable
time in the hands of different people—
worked, as the Lord Advocate put it, ‘“ off
and on during a century ”"—were for a short
period of four years only unworked. To

‘hold, as the result of this, that because

these mines for some special reason were
what Mr Guthrie described as ‘“ dormant ™
for a temporary period, however short a
period—not abandoned mines, or mines
which had not been worked for a very long
geriod of time, and which therefore might

e taken as abandoned—if the settlement
was made during that period, the proceeds
of these mines are to go in a different way
from what they would if the mines were
working then, is, I think, unreasonable.

I am of opinion with your Lordships that
these mines, although in a sense dormant
mines, by which I mean mines the working
of which bad been for a time suspended—it
may be because of a diminished price to be
got for the mineral or some other tem-
porary cause—must be regarded as open
mines in the sense which the law has
always attached to those words in ques-
tions like the present.

LorD BRAMPTON —I am of the same
opinion.

Judgment of the First Division reversed.

Counsel for the Appellant —The Lord
Advocate (Graham Murray, Q.C.)—A. S.D.
Thomson—E. J. Elgood. Agents—C. A,
Elgood, for Pairman, Easson, & Miller,
S.8.C.

Counsel for the Respondent Miss Greville-
Nugent—Guthrie, Q.C. — Taylor Cameron.
Agents—Bloxam, Ellison, & Co., for Menzies
Black, & Menzies, W.S.

Counsel for the Respondents the Trus-
tees—Methold. Agents—Bloxam, Ellison,
%V (S]o., for Menzies, Black, & Menzies,

Thursday, November 23.

(Before the Lord Chancellor (Halsbury),
and Lords Macnaghten, Shand, and
Brampton.)

CORPORATION OF GLASGOW .
M‘EWAN.

(Ante, 3rd February 1899, vol. xxxvi. p.
437, and 1 F. 523.)

Church — Manse— Heritor — Assessmeni—
Waterworks — Servitude — Way-leave —-
Act 1663, ¢. 21.

The Glasgow Waterworks Commis-
missioners were infeft in a servitude,
exclusive and perpetual, of way-leave
through certain lands for the purpose
of constructing and maintaining a con-
duit. Held (aff. judgment of the First
Division) that the Commissioners were
liable for assessment as heritors for the



Corporn. of Clasgow v MEwan]  The Scottish Law Reporter—Vol. XXX VII.

ov. 23, 1899,

621

upkeep of the manse of the parish
through which the conduit passed.

The case is reported ante, ut supra.

The Corporation of Glasgow, as Water- ‘

works Commissioners, appealed.
At delivering judgment—

Lorp CHANCELLOR—In this case I believe
that the question is a very short one, and
unless it is clouded with words which are
supposed to bear a technical signification
it is to my mind a very plain one. The
whole question turns, in the first instance,
upon what is the meaning of the word
‘““heritor” in the old Act of Parliament.
Whatever may be the technical phrase-
ology, and however it may be cut down by
some archaological considerations of Scot-
tish law, it is admitted at the bar on behalf
of the appellants that, at all events, what
we call proprietorship will bring the person
who is the proprietor within the category
of ““heritors” under the ancient Act. That
is the starting-point upon which I found
my judgment. I getrid therefore of tech-
nical phrases, and I want to know who is
the proprietor of this piece of land. Isay
this piece of land, because it is now agreed
that the hollow tube, filled with water
when it is actually full, but capable of
being emptied from time to time, is at
present just as much part of the land as
the adjoining soil. That also has been ad-
mitted, and now that being admitted, the
question becomes whether the person who
is the proprietor of that is Sir Archibald
Edmonstone, who is the owner of all the
adjoining land, or whether it is this legal
creature, the company which is incor-
porated for the purpose of supplying Glas-
gow with water.

I entertain no doubt whatever as to who
is the person who is the proprietor of it.
If I am asked to say, what is a proprietor?
the definition may perhaps, like all defini-
tions, be dangerous, because the person
who is called upon to define is sometimes
dealing with matters which are incapable
of exact logical definition ; but for all prac-
tical purposes one can see what a proprie-
tor is by considering the incidents, and I
must say that nothing appears to me to be
more consonant with good sense than what
the learned Lord President says in the
course of his judgment, which indeed I
read to one of the learned counsel at the
bar in order that he might comment upoun
it:—“I think the judges who decided these
cases, if told by the House of Lords that a
water company was an occupier of the
lands in which its aqueduct was laid, would
have looked round for the heritor of these
lands, and having to choose between Sir
Archibald Edmonstone, who is perpetually
excluded from their enjoyment, and the
defenders, who have the perpetual enjoy-
ment of them, would certainly have chosen
the defenders.”

I cannot help thinking that proprietor-
ship, if you are to attempt to define it,
must necessarily include the right of pos-
session, the right of user, not limited in
point of time, and not in itself limited in
point of use. I will deal in one moment

with what is suggested to be the restric-
tion upon the use, but speaking generally
I should say that a person who is entitled
to exclude everybody else, and who is him-
self entitled to possess and enjoy a thing,
must be, in any ordinary sense of the term,
the proprietor. Ishould have regarded the
hypothesis put by the Lord President as an
outrage upon common sense,—to suppose
that the proprietor can be a person who
has no right to the possession, who cannot
use the thing, and that the person who is
entitled to enjoy, and is entitled to use it
for all time, is not the proprietor. I regard
those two propositions, correlative as they
are, as exhausting really the subject-matter
in debate.

But it is said, you have not this incident
of proprietorship, you have not the right to
sell, you have not the right to dispose of
the thing you have got to anybody else.
But why not? It is not that there is any
qualification or reservation to the original
proprietor of it which entitles bim to have
it back again if you do not use it —it is
simply because the nature of the creature
who by statute is permitted to have it
and to keep it renders him incapable of
using it for any other purpose than that
for which the Legislature has incorporated
that legal creature. That is no qualifica-
tion of the right of proprietorship—it is a
qualification of the mode in which the pro-
prietor may dispose of it or may use it, but
1t is no qualification in favour of the person
to whom it originally belonged.

I may say the substance of the argument
has been rested upon the exact form of the
econveyance. It has been said that it looks
as if the persons conveying it had some
notion that they were not conveying the
absolute land but were merely conveying
some easement. For the purpose of this
statute I do not care what was in the
minds of the persons who drew the convey-
ance. The statute has made this part of
the property of a legal creature, and the
statute gives no right of reverter to the
original proprietor. In some cases, as we
know, in Railway Acts, the statute provides
that if the land is not used within a certain
time for the purpose of the statute, there
shall be a right to the adjoining proprietors
to re-possess it. That is a right given by
statute, but there is no such reservation
here. There is no such qualification of the
undoubted proprietory right of the Water
Company to have that for which they have
paid. Under these circumstances it ap-
pears to me that the statute itself has made
this thing the property of the Water Com-
pany for all time, and has for all time de-
prived the original proprietor of this thing.

Then, seeing what the nature of that
proprietorship is, it is suggested that
nevertheless the owner of it is not a
“heritor” under the statute. As I have
said, the learned counsel at the bar, who
are familiar with such questions, have ad-
mitted that if there is real and substantial
proprietorship in thisthing, whatever it is,
that makes those who have that proprietor-
ship ““ heritors” within the ancient statute.
I entertain no doubt that the appellantsare
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in this case the real proprietors of this
thing, and therefore they are ‘‘heritors”
under the Act. I therefore move your
Lordships that this appeal be dismissed,
with costs.

LorRD MACONAGHTEN—I am of the same
opinion, and I must say I think the case is
a very plain one,

Mr Haldane asked your Lordships to con-
fine your attention to the conveyance from
Sir Archibald Edmonstone, and to construe
it as a grant of a servitude merely. Ido
not think that is the true construction of
the conveyance, and I think you are bound
to keep in view the Act of Parliament as
well as the conveyance.
begins by reciting the Glasgow Water-
works Act. Then it conveys to the Magis-
trates and Council of the City of Glasgow,
according to the true intent and meaning
of the Act, first, certain lands, ¢ And, in
the second place, all and whole the herit-
able and irredeemable servitude, right,
privilege, and tolerance of a way-leave.”
But what was that granted for? That is
not a grant of an abstract right to carry
this water, but this way-leave is granted to
them *for the purpose of their opening up
the surface of the land, and forming, con-
structing, and maintaining therein a cul-
vert or conduit for conveying water to the
City of Glasgow, and executing all neces-
sary worksin connection therewith.” Now,
when they have broken up the surface of
the land, and when they have constructed
therein these works which they are autho-
rised to construct by this Act of Parlia-
ment, the Act of Parliament, it seems to
me makes this conduit, and this space
within the conduit their absolute property.
Being their absolute property they are the
proprietors of it, and as the proprietors,
it appears to me, they come within the
category of heritors, and are liable to con-
tribute, according to the Act of Parliament,
towards the repairs of the manse.

LorD SHAND--I am of opinion with your
Lordships that the decision of the First
Division of the Court of Sessionin this case
ought to be affirmed.

‘“The heritors ” under the Statute of 1663,
may, I think, be taken to mean the pro-
prietors or owners of lands within the
parish. The question raised in this case
seems to me to be a special and a some-
what narrow one, namely, whether these
appellants are not such owners, .e., owners
of lands or heritable property for purposes
of rating within the meaning of the statute.
If they are owners or heritable proprietors
then they are liable; and the question, T
take it, is whether they are not owners
within the meaning of the statute, coming
under the appellation of ‘“heritors.”

I agree with the learned Judges of the
First Division in thinking that the im-
portant elements for the settlement of this
question, which I regard as a rating ques-
tion only, are these. In the first place, the
appellants have acquired such rights as they
possess by a heritable title; that title con-
tains a clause consenting to registration in
the Register of Sasines in Scotland, and by

The conveyance’

being so registered, as I have no doubt it
was, it is a heritable title which has been
feudalised. In the next place, it followed
upon that title that they have a right to
occupy the ground, which they have filled
in to a very large extent with bricks and
masonry, culverts and pipes, and other
subjects, which became permanently built
in or attached to the solum, and not only
have they that right of occupation, but
they have it as a perpetual right. This
case is quite out of the class of cases which
has been cited, in which temporary rights
are given of a kind which plainly are not
rights of heritable proprietors but of
tenants, liferenters, and the like, because
of their temporary nature. In the next
place, the possession is not only perpetual ;
it is, as the Lord Chancellor has forcibly
observed they are, exclusive of the pro-
prietor himself in his use of the ground—
interfering with the proprietor in so far
as the comprehensive rights conferred upon
the appellants give them powers over
these lands.

In that state of matters I cannot help
saying that I entirely agree with the
learned Judges of the First Division when
they say that in substance these appellants
are the beneficial owners of the land.

The argument submitted to your Lord-
ships on behalf of the appellants when it
is examined comes to this—Whatever we
may be in substance, if you look particu-
larly into the nature of our title you will
see we are not really proprietors; we are
only owners of a servitude. That may be,
but I think, for the purposes of rating,
owners of what may be riggtly called a ser-
vitude only though theymay be, yet with all
the additional qualities of their right, which
I have referred to, they are in substance,
for rating purposes, the owners of the
land. T am not prepared to say that in
title these appellants, according to the law
of Scotland, are * owners.” My opinion as
a Scotch lawyer is that they are not so.
They hold only a servitude, but it is a ser-
vitude which, with all that accompanies it,
appears to me to be practically ownership
in a question of rating. None of the learned
Judges in the Court of- Session have said
that the appellants’ right would not be pro-
perly described as a servitude of aqueduct,
and while the title proceeds *for the pur-
pose” of building culverts and tunnels, it
seems to me that these words are merely
the giving of powers of building and main-
taining erections usual in grants of such a
servitude. The question whether practical
beneficial ownershig is not given admits of
illustration very shortly. Tt is put very
clearly in the opinion of the Lord President
(Lord Robertson). He put it in this way—
Suppose that this property that is given in
form as a servitude had been given by a
conveyance of all the same particular
ground in property, but in property so
hampered and tied down by conditions that
every one of these conditions which are
now imposed upon the appellants had been
imposed upon them by their title — that
would have been substantially the same
thing. They would have had a right of
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propertf, and so a right to enter upon and
use the lands, but to use them for a limited
purpose only,—for precisely the same pur-
poses for which they have power to use
them now, and under the same restric-
tions. It would not have been possible to
contest that in that case having a feudal
title, though limited exactly in the same
way as regards the right of occupation and
use as it is now, that feudal title would
make them proprietors; and therefore I
say, as I have said in the course of the dis-
cussion, it appears to me that really the
appellants’ argument is founded on a tech-
nicality,—the technicality being, ¢“ We have
what by law is called a servitude,” to which
the reply is, that in substance there is pro-
prietorship, because the appellants have
the same advantage that they would have
if the property had been conveyed to them in
property under the same conditions. The
form of the title in most cases may be the
determining element, but though the title
may in strict legal language be that of
servitude, the substance of the right given
may be beneficial ownership.

I have been struck with an observation
made by Lord Cranworth in the case of
Hay v. The Edinburgh Water Company—
that it really becomes dangerous to be re-
fining in matters of rating as to mere ques-
tions of the form of title. I think what we
have got to look at is the substance of the
rights which the parties have, and I agree
with what the Lord President says at the
close of the first part of his opinion. After
enumerating the different points, which T
began myself by reciting, his Lordship
concluded by saying —“The remaining
guestion seems to me to be whether the
perpetual and exclusive right to occupy
land makes the holder of it in substance
proprietor of that land, and if it does, then
why not a heritor?” I agree with the
view taken by Lord M‘Laren that a ques-
tion of rating is in a totally different cate-
gory from some of those questions which
may arise between a proprietor and another
to whom he has given a servitude. And I
agree also with the view which Lord Kin-
near has stated in reference to the case
of Hay in the passage in which he quotes
the observation of Lord Cranworth (Lord
Chancellor) to this effect :—* Even if this be
an easement” (that is the-footing upon
which I decide this case so far as I am con-
cerned) ““itisa heritage which I understand
to mean a matter 8f property capable of
inheritance, and there can be no doubt in
the world that if I grant to another and
his heirs the right for ever of conveying
water from my lands that is an heritage.”
I entirely adopt the language which Lord
Cranworth used as becoming applicable to
this case, making this difference only, that
for the word ¢ heritage” I substitute
“heritable subject” or property, which is
sufficient for the decision of this case.

I shall only add, that the tunnels, cul-
verts, and pipes, built and fixed to the
soil by the appellants are certainly rate-
able subjects. If the appellants are not
liable to be rated for these, the proprietor
of the estate must be so, though he has no

beneficial ownership. He gave the appel-
lants the rights they have for a capital
sum of £50; and I confess it is a satisfaction
to me that the decision which is now to be
affirmed will avoid the injustice of rating
on him an annual sum which might greatly
exceed the sum which he got from the
appellants for the heritable rights he con-
ferred on them.

.On the grounds I have stated I agree
with your Lordships in thinking that the
decision of the First Division of the Court
of Session should be affirmed.

LorD BRAMPTON--1 am so satisfied that
I could not add one single word with utility
to that which has fallen from the Lord
Chancellor, that I prefer simply to say that
I concur absolutely with the judgment that
he has proposed.

Appeal dismissed with costs.

Counsel for the Appellant — Haldane,
Q.C.—Ure, Q.C. Agents—Martin & Leslie,
for Simpson & Marwick, W.S.

Counsel for the Respondents—The Lord
Advocate (Graham Murray, Q.C.)—R, L.
Blackburn. Agents—Grahames, Currey, &
Spens, for Dundas & Wilson, C.S.

Friday, November 24,
(Before the Lord Chancellor (Halsbury),
Lord Macnaghten, Lord Shand, Lord
Brampton, and Lord Robertson.)

STEWART v. MACLAINE.
(Ante Dec. 16, 1898, vol. xxxvi. p. 233.)

Lease—Missives of Lease—Implied Condi-
tions— Estate Regulations in Agricul-
tural Lease— Waygoing—Obligation to
Take over Stock.

A tenant who had possessed a sheep-
farm under a formal lease embodying
certain estate regulations applied for a
renewal of his lease by letter in the
following terms:—*‘I hereby offer to
take the farms of Rossal and Derna-
cullen as at present possessed by me
on the following terms, viz., Lease, five
yvears, Rossal, rent £100 per anuum ;
Dernacullen, rent, £40 per annum.
Right of fishing in the Coleader river
for two rods; a porch to be erected at
kitchen door of Rossal house. Your
acceptance of the above will oblige.”
That offer was accpted.

Held (aff. the judgment of the Second
Division) that the estate regulations
could not be treated as incorporated in
the missives, either by reference to the
former lease or as provisions usual and
proper in such leases. and which must
have been in contemplation of the par-
ties on entering into the contract.

Observed, that the fact that the
tenant had in the negotiations subse-
quent to the exchange of the missives
repudiated any intention to be bound
by the missives, did not prevent him



