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ders liable in damages, but as the evidence
stands, the failure to provide the pursuer
with goods was a misfortune which left any
loss to remain where it fell, because the pur-
suer failed to establish that it inferred any
liability for damages on the defenders.

Lastly, I cannot find any sufficient proof
of damages. [His Lordship then dealt with
the amount of damages.| . .

In my opinion the Sheriffs were right in
assoilzieing the defenders.

The Court pronounced this interlocutor—

¢ Sustain the appeal : Recal the inter-
“locutors of 15th July and 18th November
1920 appealed against: Find in fact in
terms of the first five findings in fact
contained in the interlocutor of 15th
July 1920: Find in fact (6) that the
failure of the pursuer was due entirely
to the defenders’ failure to supply him
with the goods ordered by him in due
course during the currency of the agree-
ments, and that if the defenders had
implemented the pursuer’s orders he
would have largely exceeded the stipu-
lated turnover; and (7) that the defen-
ders have not proved that their failure
to supply said goods was due to circum-
stances over which they had no con-
trol: Find in law that the defenders
were not entitled to terminate the pur-
suer’s agency as at 23rd February 1917,
and that they are liable in damages for
having done so : Assess the damages at
the sum of two hundred and fifty pounds
sterling : Decern against the defenders
for payment to the pursuer of that sum
in full of the conclusions of the initial
writ.”

Counsel for the Pursuer (Appellant) —
Macmillan, K.C. — Aitchison. Agent —
James A. B, Horn, S.8.C.

Counsel for the Defenders (Respondents)
—Sandeman, K.C.—Russell. Agents—J. &
J. Ross, W.S.

HOUSE OF LORDS.
Friday, 3V_;uember 18.

(Before Lord Buckmaster, Lord Atkinson,
Lord Shaw, Lord Sumner, and Lord
Wrenbury.)

TAYLOR v. CORPORATION OF
GLASGOW.

(In the Court of Session, December 18, 1920,
1921 S.C. 263, 58 S.1..R. 158.)
aration—Negligence—Injuries to Chil-
Rfil')ren—-Poisono%LsgShrub in Public Park—
Avermenis—Relevancy. .

A father brought an action of dam-
ages against the Corporation of Glas-
gow as proprietors and custodians of
the Botanic Gardens there, which were
open to the public as a public park, for
the death of his child aged seven. The
pursuer averred that in close proximity
to a portion of the gardens used as a
playground for children there was a
plot of ground which, though enclosed

by a fence, was open to the public, access
being obtained by a gate in the fence ;
that in this plot there was growing
along with specimen shrubs of various
kinds a belladonna shrub bearing ber-
ries rather similar in appearance to
small grapes, and presenting a very
alluring and tempting appearance to
children, but which were in fact poison-
ous; that no precautions to protect
children were taken by the defenders,
though they, the defenders, were well
aware of the poisonous character and
inviting and deceptive dppearance of
the berries ; that his child when in the
gardens with some of his companions
picked the berries and ate them, and in
consequence thereof died ; and that the
accident was due to the negligence of
the defenders in failing to take the
necessary precautions for the safety of
children. Held (aff. judgment of the
Second Division) that the pursuer had
relevantly averred fault on the part of
the defenders, and that the case must
go to trial.

The case is reported ante, ut supra.

The defenders appealed to the House of
Lords.
At delivering judgment—

LorD BUCKMASTER—|[ Read by Lord Shaw]
—It would have been less easy to find the
correct pathway through the difficulties
which this case presents were it not that
the road has already been travelled by
learned Judges who have left clear and
detinite signposts by which to guide our
feet. I do not propose to leave the
beaten track thus pointed out, and shall
content myself with saying that according
to these directions, which are in my
opinion correct, this appeal ought to fail.
The case arises on a plea-in-law raised by
the defenders, who asserted that the aver-
ments in the pursuer’s condescendence were
irrelevant and insufficient to support the
conclusions, and that the action should be
dismissed. The Lord. Ordinary sustained
this plea, but the Lords of the Second Divi-
sion recalled his interlocutor and approved
the issue proposed by the pursuer. From
that judgment thepresent appeal isbrought.

The case, as alleged in the pursuer’s con-
descendence, is this —That the Botanic
Gardens of Glasgow were a public park
open to the public and in the custody of the
defenders, the Glasgow Corporation. On a
small piece of fenced ground in the gardens
the appellants grew, among other botanical
specimens, a shrub known as Atropa bella-
donna, whose berries present a very allur-
ing and tempting appearance to children.
Notwithstanding the fence, the piece of
ground on which this shrub grew was open
to the public, There was no isolation of
the shrub, nor warning that could be seen
of its dangerous character. The spot where
it grew was frequented by children, and
according to the pursuer’s allegations the
circumstances were such that the defenders
knew that it was probable, and indeed
practically certain, that children would be
tempted and deceived by the appearance of
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the shrub and would eat the berries. The
knowledge that these berries were poisonous
was also said to be possessed by the defen-
ders. The pursuer’s child, a little boy of
seven, ate some of these berries and in
consequence died. The question is whether
the allegations before mentioned establish
a cause of action by the father to obtain
the money reparation for his affliction
which the Scotch law permits.

The important facts that must be borne
in mind in forming a conclusion on this
matter are, first, that the children were
entitled to gotothe spotwhere theshrubwas
grown ; secondly, that there was no warn-
ing giving parents and those who had the
custody of children_any knowledge of the
danger; thirdly, that the danger was known
to the appellants. In the case of Cooke v.
The Midland and Great Western Railway
Company of Ireland (in 1909 Appeal Cases,
p. 229) Lord Atkinson states the principle
applicable to such a case in terms which are
in substance repeated by Lord Sumner in
re Latham (1913, 1 K.B.). Lord Sumner
there says—The presence in a frequented
place of some object of attraction tempting
a child to meddle where he ought to abstain
may well constitute a trap, and in the case
of a child too young to be capable of coun-
tributory negligence it may impose full
liability on the owner or occupier if he
ought as a veasonable man to have antici-
pated the presence of the child and the
attractiveness of the peril of the object.”

I can see no distinction between the con-
ditions that are there postulated and those
that obtain in the present case. How the
questions of fact will be ultimately resolved
is a matter for the jury before whom the
case will be heard, but the condescendence
alleges in plain terms all the essential con-
ditions summarised by Lord Sumner. To
the same effect also is the opinion of Lord
Macnaghten in the case of Cooke v. Mid-
land Railway. With regard to the cases
of Hastie v. Edinburgh Magistrates in 1907
Session Cases, and Stevenson’s case in 1908
Session Cases, both of which related to
danger by water, the one of a pond and the
other of a river, it is sufficient to say that
the element of mistake and deception which
is undoubtedly involved in the present case
did not and could not.arise. Here the chil-
drenhad, according to theallegations, placed
within their reach something which they
were tempted to eat, and to eat was the
certain prelude to sickness and the probable
precursor of death.

LORD ATKINSON—In  this case the pur-
suer claims to recover from the appellants
a sum of £500 together with a sum of £100
for expenses as solatium for the loss of his
son, a boy of seven years of age, who was
poisoned by eating berries of an Atropa bella-
donna shrub which grew in the Botanic Gar-
dens, Glasgow, of which gardens the appel-
lants are the proprietors and custodians.

The appellants are bound to permit, or do
in fact perinit, their gardens to be used as
a public park open to all members of the
pu%lic, including even those of the imma-
ture age of seven years though these latter

should be unattended by persons capable of
taking care of them.  The question for deci-
sion upon this appeal is, as I understand it,
this—whether, if the averments contained
in the pursuer’s condescendences were
proved or admitted, they would primna facie
establish the cause of action upon which the
plaintiff relies

, The question resembles that which would
under the English practice arise upon a
demurrer to a statement of claim. It is
averred in condescendenee 1 that on the
20th of August 1919 the pursuer’s son, aged
seven years, proceeded with some other
young children to the playground in these
gardens, which playground surrounds a
bandstand ; that this part of the gardens
was as the defenders well knew much fre-
quented by young children. In condescen-
dence 3 it is averred that on this 20th of
August 1919 and for some time prior thereto
the defenders had growing upon a small
piece of ground adjoining this playground
specimen plants and shrubs of variouskinds,
including a shrub named Aéropa belladonna
bearing berries rather similar in appear-
ances to small grapes, and presenting a very
alluring and tempting appearance to smaill
children; that this plot of ground, which
was enclosed by a wooden fence, was open
to the public, access being obtained to it
by a gate in this fence, and was, as the
defenders well knew, frequented by mem-
bers of the public of all ages. It is in this
condescendence admitted that there is a
wire loop on this fence which may be
passed over the end of the gate, and it is
explained that the gate and fence are only
three feet in height; that the gate is a
light and rustic one which, even when held
in position by the wire loop, could easily be
opened by a child of tender years. In the
fourth condescendence it is averred that on
the 20th of August 1919 this belladonna
shrub was about five feet in circumference,
that it overhung the adjoining walk though
not the adjoining fence, that there are a
number of paths in the enclosed piece of
ground, and that the pursuer’s son was
attracted while passing the placebythe beau- -
tiful and tempting appearance of thisshrub, -
which wascovered with the berriesdescribed,
that he picked a few of these berries and ate
them, that he shortly afterwards became ill,
and though he received medical attention
died the following morning,

In the fifth condescendence it is averred
that in a well-known book on botany it is
stated that the attractive character of these
berries, looking, as they do, to the uncritical
eyes of young children, like cherries or big
black currants, has led to many serious
accidents ; that the poisonous character
and inviting and deceptive appearance of
these berries were well known to the defen-
ders and their servants; that they knew
or ought to have known, if they had exer-
cised reasonable supervision, that this bella-
donna shrub was growing in a conspicuous
position in their gardens on a part open to
and much frequented by children ; that it
was probable, indeed practically certain,
that children would be tempted and deceived
by the appearance of the shrub and would
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eat its berries, which have a sweet taste ;
that the defenders and their servants knew
or ought to have known that these berries
were a deadly poison, and that if one or two
of them were eaten by a child it was certain
to cause dangerous illness likely to result in
death; that the defenders did not take
any precautions to warn children of the
danger of picking the berries of this shrub
or to prevent them from doing so. In the
sixth condescendence it is averred that
there was no adequate notice of any kind
in these gardens warning the public of the
poisonous or dangerous character of these
specimen shrubs growing therein.

It was not disputed that the unfortunate
child who lost his life was in these gardens
on this 20th August not merely as a licensee
but by right. It was not even suggested in
argument that the child could by himself
have ascertained the true nature and
character of this shrub. Their Lordships’
attention was called by Mr Sandeman to
section 37 of the Glasgow Public Parks Act
1878 (41 and 42 Vict. cap. 60), which reads as
follows—¢The Lord Provost, Magistrates,
and Council may from time to time make
such bye-laws as they shall think fit for the
good government and regulation of the
said public parks, gardens, and open spaces,
and of the museums, galleries, and collec-
tions of natural history, science and art, and
other buildings, and persons frequenting
the same, and of the superintendents, cura-
tors, rangers, parkkeepers, and other offi-
cers or servants appointed and employed by
them....” Thedlstsection provides for the
publication and posting in the park of these
{)ye-la,ws where made. It was admitted,
however, that no bye-laws of the kind men-
tioned were ever made. The appellants must
betaken,Ithink, to haveassumed therespon-
sibility whatever it was of this omission.

The question for decision is, If the rele-
vant averments of fact contained in the
pursuer’s condescendence be taken to be
true, as for the purposes of this appeal I
understand they must be taken, do they
establish that a duty lay upon the defenders
to take reasonably adequate precautions to
protect on the 20th of August 1919 the pur-
suer’s son from the danger by which the
child lost his life? In my opinion that
question should be answered in the affirma-
tive. If so, it is notcontended that the
duty was discharged. The appellants did
nothing to protect the child, and contend
they were not bound to do anything.
There is in my view no resemblance
between this case and those cases where
mischievous boys sustain injury by inter-
fering with or misusing natural objects,
such as trees in public parks up which
they may be tempted to climb, or water,
ornamental or other, into which they
may accidentally fall or be tempted de-
liberately to enter. The appearance of such
objects as these is well known and unmis-
takeable. Thereis nothing deceptive or mis-
leading about them. They cannot well be
mistaken for things other than or different
from what they really are. Whereas if
the averments in the condescendences be
true, in this belladonna plant, with the

deadly berries which it bore, there was
something in the nature of a trap. The
berries looked alluring and as harmless as

rapes or cherries, It is averred that the
gefenders and their agents knew this, and
also knew—which the deceased child did not
know—that the berries were, if eaten, highly
poisonous. The defenders were therefore
aware of the existence of a conceuled or
disguised danger to which the child might
be exposed when he frequented their park—
a danger of which he was entirely ignorant,
and could not by himself reasonably dis-
cover—yet they did nothing to protect him
from that danger or even inform him of its
existence.

Many authorities are dealt with in the
able judgment delivered by the learned
Judges in the Second Division of the Court
of Session. They have also been cited in
argument before your Lordships oun the
hearing of this appeal. I only think it
necessary to refer to a few of them, but
particularly to Cooke v. Midland Great
Western Railway of Ireland (1909 A.C. 229)
and Latham v. R. Johnson & Nephew,
Limited (1913, 1 K.B. 398).

The decision of this House in the first of
these two cases has, no doubt, been fre-
quently criticised. I am familiar with the
criticisms, and have noticed that in themn
not unfrequently either no weight or not
full weight is given to the vital fact that
there was evidence to go to the jury from
which they might reasonably conclude that
the children mentioned in that case not
only entered upon the lands of the company
with the leave and licence of the company
itself, but also played upon the dangerous
machine, the turn-table, they found there,
with that very same leave and licence. That
is the feature of the case dwelt upon by Lord
Macnaghten in the passage of his judgment
to be found at p. 234 of the report. He
said—‘ The question for the consideration of
the jury may, I think, be stated thus —
¢ Would a person of common-sense and ordi
nary intelligence placed in the position in
which the company was placed, and possess-
ing the knowledge which must be attributed
to them, have seen that there was a likeli-
hood of some injury happening to children
resorting to the place and playing with the
turn-table, and would he not have thought
it his plain duty either to put a stop to the
practice altogether, or at least to take ordi-
nary precautions to prevent such an acci-
dent as that which occurred.’” Iemphasise
the words *‘playing with the turn-table.”
Lord Collins at p. 241 says—**I think there
was evidence that the turn-table, fastened
as it was only by a bolt so easily withdrawn,
was a dangerous thing for young children
to Flay with, that the defendants as reason-
able men ought to have known it, and that,
situated as it was in such a conspicuousplace,
and frequented so largely by young people
nghout; remonstrance from the defendants,
with easy access from the bridge road and
through a gap in the hedge and along a
well-trodden path down the embankment,
it could hardly fail to present an irresistible
attraction to young persons. I think all
these facts in combination from which a
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were evidence from which a jury might
well infer not merely a licence but an invi-
tation which fixed the defendants with
a high responsibility towards those people
to whom such an invitation would mainly
appeal, namely, those who from their
tender age would be deemed incapable
of caution ‘and therefore of contributory
negligence.” And I myself at p. 239 of
the report, after referring to the question
which would arise in a case where the boys
or children were trespassers, proceeded to
say—*‘In the view I take it is not necessary
to determine that question in the present
case, because I think there was evidence
proper to be submitted to the jury that the
children living in the neighbourhood of this
triangular piece of ground, of which the
plaintiff was one, not only entered upon it
but also played upon the turn-table—a most
important addition—with the leave and
licence of the defendant company.” Such
were the real facts and the real question
decided in Cooke v. Midland Great Western
Railway of Ireland.

Questions as to the liabilities of those who
.place on the public street, or other place
which children of tender years have a right
to frequent, and do in fact frequent, things,
whether machinery or others, tempting and
alluring in appearance to young children
unable to take care of themselves, yet to the
knowledge of those who placed them there
most dangerous to children yielding to this
temptation and interfering with them, are
different guestions from those decided in
Cooke v. Midland Railway of Ireland. The
principle applicable to these latter questions
is, I think, clearly stated by Lord Denman,
C.-J., in his judgment in Lynch v. Nurdin,
(1841) 1 Q.B. 29. In that well-known case
the defendant negligently left his horse and
cart unattended in the public street. The
plaintiff—a child of seven—got into the cart
in play. Another child incautiously led
the horse on, and the first child, the plain-
tiff, was thereby thrown out and hurt. It
was held that the defendant was liable in
an action on the case, though the plaintiff
was a trespasser, not upon the street where
he had a right to be, but upon the tempting
thing the defendant had left unguarded in
the street—the cart. In giving judgment
Lord Denman, C.-J., said, at p. 38 of the
report — “* But the question remains, can
the plaintiff then consistently with the
authorities maintain his action, having
been at least equally in fault? The answer
is, that supposing that fact ascertained by
the jury, but to this extent, that he merely
indulged the natural instinet of a child
in amusing himself with the empty cart
and deserted horse, then we think that the
defendant cannot be permitted to avail
himself of that fact. The most blameable
carelessness of his servant, having tempted
the child, he ought not to reproach the
child with yielding to that temptation.” I
do not thinK Lord Denman would have had
much diffieulty in dealing with Lynch v.
Nurdin if there had been evidence to go to
the jury that the child had got into the
cart with the leave and licence of the owner
of it.

VOL. LIX.

It would appear to me that every word
of this passage of Lord Denman’s judg-
ment applies to the present case. The
child in the present case was of right in the
gardens, as the child in that case was of
right in the public street. The defendants
planted and maintained in the garden, near
the playground which children like the de-
ceased frequented, a shrub bearing, to their
knowledge, berries in appearance alluring
and tempting to children, apparently harm-
less but deadly poisonous. The deceased
child yielded to the temptation which was
presented to him. The defendants, if the
averments in the condescendences be true,
knew of the nature, character, and strength
of the temptation, and the dangerous and
possibly deadly result of yielding to it.
The deceased child did not know, and could
not reasonably have discovered, this latter
fact. If one of the servants of the defen-
dants had left unattended in this garden a
cart and horse, and the deceased, yielding
to temptation had got into it, had fallen
from it and been killed, his father could
have recovered according to the principle
of the decision in Lynch v. Nurdin. 1uatterly
fail to see on what ground he is not equally
entitled to recover in the present case.

In Clark v. Chambers (L.R., 3 Q.B.D. 327)
Cockburn, C.-J., at p. 339 of the report,
after reviewing all the authorities, says—
‘It appears to us that a man who leaves in
a public place, along which persons and
amongst them children have to pass, a
dangerous machine which may be fatal to
anyone who touches it without any pre-
caution against mischief, is not only guilty
of negligence but of negligence of a very
reprehensible character, and not the less so
though the imprudent and unauthorised
act of another may be necessary to realise
the mischief to which the unlawful act or
negligence of the defendant has given occa-
sion.”

In Jewson v. Gatti (2 T.L.R. 381 and 441)
there was a cellar beside a highway in which
painting was going on. A bar was placed
round the opening. A passing child natur-
ally looked down to see what was going on,
the bar gave way, and he fell into the cellar.
Day, J., nonsunited the plaintiff. Lord
Esher in giving judgment said—** This was
a case of premises on the highway in a
street where hundreds of persons and mgny
children were passing up and down, and
the area was left unprotected without any
due regard to the safety of the public, and
that of itself might be sufficient to sustain
a case for the plaintiff. But there was more
than that, for there was painting going on
in the cellar, and it must have been known
that this would attract children, and then
a bar was put up, ostensibly for the purpose
of protection, against which children would
naturally lean while looking down into the
cellar where the painting was going on.
This was almost an invitation, certainly an
inducement, to the children to lean against
the bar while looking dewn into the cellar.
The child leant against it and it gave way
and she fell down into the area.”

The case of Harrold and Another v.
Watney (1898, 2 Q.B. 320) approved of and

NO. IL



18 The Scottish Law Reporter—Vol. LIX.

Taylor v. Glasgow Corporn.
Nov 18,1921,

followed in principle Lynch v. Nurdin on
the question of the necessity of taking into
account in such cases the propensities of
children.

The case of Latham v. R. Johnson &
Nephew, Limited (1913, 1 K.B. 398) was on
its facts in my view quite different both
from the case of Cooke v. Midland Rail-
way of Ireland, and from the present
case. The land upon which the injured
child had there entered and where it met
with its injury was the site of some old
houses and a wall which had been pulled
down, leaving an open space of waste
ground upon which were heaps of debris.
The public were allowed by the defendants
to traverse this piece of waste ground, and
children were in the habit of playing upon
the heaps of debris and other materials
deposited by the defendants npon theground.
The waste ground did not adjoin the public
highway, but was accessible by a path
which led from the back of the house in
which the injured child lived. On the morn-
ing of the day upon which the child was
injured a quantity of paving stones were
deposited on this waste ground in an irre-
gular heap. The child unobserved by any-
body left her mother’s house, and a short
time afterwards was found sitting on one of
the stones with her hand beneath another
by which it was crushed. There was no
evidence to show how the accident occurred.
The jury found (1) that the children played
upon the land with the knowledge and per-
mission of the defendants, (2) that there was
no invitation to the child to go on the land
unaccompanied, (3) that the defendants
ought to have known that there was a like-
lihood of children being injured by the
stones, and (4) that the defendants did not
take reasonable care to prevent children
being injured thereby. 1fthe jury hadfound
that the heap of paving stones was in the
nature of a dangerous machine, and that the
child was sitting upon the heap and medd-
ling or interfering with the stones with the
leave and licence of the defendants, the case
might to a slight extent resemble Cooke’s
case. While if, on the other hand, the jury
had found that the child was on the waste
ground as of right, and that heaps of pav-
ing stones are so enticing and alluring to
children that they were tempted to sit upon
them and meddle with them, the case might
have some slight resemblance to the present
case, but as the Court of Appeal found
(according to the head-note) that there was
neither allarement nor trap, nor invita-
tion, nor dangerous object placed upon the
land, I utterly fail to see how the facts of
that case resemble those of the present if
the averments of the condescendences be
taken as true, which for the purposes of this
appeal they admittedly must be.

The liability of defendants in cases of this
kind rests, I think, in the last resort upon
their knowledge that by their action they
may bring children of tender years unable
to take care of themselves, yet inquisitive
and easily tempted, into contact in a place
in which they (the children) have a right to
be with things alluring or tempting to
them and possibly in appearance harmless,

but which unknown to them, and well
known to the defendants, are hurtful or
dangerous if meddled with. I am quite
unable to see any difference in principle
between placing amongst children a danger-
ousbuttemptingmachine of whose parts and
action they are ignorant, and growing in the
vicinity of their playground a shrub whose
fruit is harmless in appearance and allur-
ing though in fact most poisonous. I think
in the latter case, as much as in the former,
the defendants would be bound by notice or
warning or some other adequate method to
protect the children from injury. In this
case the averments are that the appellants
did nothing of the kind. If that be true
they were in my view guilty of negligence,
giving the plaintiff a right of action.

For this reason 1 think the judgment
appealed from was right and should be
affirmed, and this appeal dismissed with
costs. ‘

LorD SHAW—In a discussion taking place
upon the relevancy of the pursuer’s aver-
ments the House must, of course, assume
that the whole of these averments are true.
That is the familiar and settled condition
of the argument.

The articles of the condescendence are
before the House. In the case for the
appellants there is so clear and accurate a
statement of the contents of these articles
that for convenience sake I insert it here—
“The place and circumstances of the occur-
rence are described in articles 2, 3, and 4 of
the respondent’s condescendence. In these
articles the respondent avers that on 20th
August 1919 his son, aged seven, with some
other young children proceeded to the
Botanic Gardens, Glasgow, which are open
to the public as a public park. The children
went to the playground surrounding the
bandstand there —a part of the Gardens
which in the knowledge of the appellants
was and is much frequented by young chil-
dren. At that date and for some time prior
thereto the appellants had growing in a
small plot immediately adjoining this play-
ground specimen plants and shrubs of
various kinds. Inter alia, there were speci-
mens of wheat, barley, oats, &e., and also a
shrub Atropa belladonna bearing berries
rather similar in appearance to smallgrapes,
and presenting a very tempting and allur-
ing appearance to children. This plot was
enclosed by a wooden fence and was open
to the public, access being obtained by a
gate in the fence fastened by a wire loop.
The plot was frequented by mewmbers of the
public and by students. The gate could be
easily opened by a young child.” On the date
in question, being attracted by the beautiful
and tempting appearance of the berries,
some of the children, including the respon-
dent’s son, entered the plot through the
said gate and picked and ate a few of the
berries. Shortly afterwards they became
ill, and the pursuer’s son died the following
morning. The respondent further avers in
condescendence 5 that the attractive charac-
ter of the berries is accurately described in
a well-known book on botany as follows :—
‘The attractive character of the berries,
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looking as they do to the uncritical eyes of
young children like cherries or big black
currants, has led to many seriousaccidents’;
and that the poisonous character and the
inviting and deceptive appearance of the
berries were well known to the appellants
and their servants.”

I agree with your Lordships that these
avermentsare relevantto be admitted to pro-
bation, and if true to infer liability on the
appellantsforthedeath of the pursuer’s child.
This is not a case of trespass. It is only
indirectly that the cases of trespass throw
light upon the present appeal. According
to the averments of the pursuer, his son,
aged seven, had a right to go where he was.
He had equally with any other citizen a
right to open the little gate which gave
access to the shrubbery containing the
poisonous plant. There is no trespass in
the case. The child having a right to be in
these gardens was in my opinion entitled,
as were also his parents, to rely upon the
gardens being left in a reasonably safe con-
dition. Or in the language of the Lord
Justice - Clerk — “ The playground for the
children must be taken as being provided
as a place reasonably suitable and safe
for children, and I think the parents were
entitled so to regard it.” To this would I
venture to add that it matters not that the
gardens were, or were called, Botanic Gar-
dens. They admittedly were a public place
of recreation for the citizens of Glasgow.

In ground open to the public as of right
the duty resting upon the proprietors, or
statutory guardians like a municipality,
of making it reasonably safe does not
include an obligation of protection against
dangers which are themselves obvious.
Dangers, however, which are not seen and
obvious should be made the subject either
of effectively restricted access, or of such
express and actual warning of prohibition
as reaches the mind of the persons prohi-
bited. The two Scotch cases of Hastie and
Stevenson clearly illustrate the distinction.

Grounds thrown open by a municipality
to the public may contain objects of natural
beauty, say, precipitous cliffs or the banks
of streams, the dangers of the resort to
which are plain. In the language of Lord
M¢Laren in Stevenson’s case 1 do not doubt
that the corporation as proprietors are
bound to give reasonable protection to
members of the public against unusual or
unseen sources of danger should such exist.
But in a town as well as in the country
there are physical features which may be
productive of injury to careless persons or
to young children against which it is imn-

ossible to guard by protective measures.
iord Dundas very properly, if I may say
so, accentuated this consideration in the
present case. . .

‘When the danger is familiar and obvious
no special responsibility attaches to the
municipality or owner in respect of an acci-
dent having occurred to children of tender
years. The reason of that appears to me to
be this, that the municipality or owner is
entitled to take into account that reason-
able parents will not permit their children
to be sent into the midst of familiar and

obvious dangers except under protection or
guardianship. The parent or guardian of
the child must act reasonably ; the muni-
cipality or guardian of the park must act
reasonably. This duty rests upon both and
each, but each is entitled to assume it of the
other.

Where the dangers are not familiar and
obvious, and where, in particular, they are
or ought to be known to the municipality
or owner, special considerations arise. In
the case of objects, whether artificial and,
so to speak, dangerous in themselves, such
as loaded guns or explosives, or natural
objects such as trees bearing poisonous
fruits which are attractive in appearance,
it cannot be considered a reasonably safe
procedure for a municipality or owner to
permit the exhibition of these things with
their dangerous possibilities in a place of
recreation and without any special and
particular watch and warning. There can
be no fault on the part of a parent in relying
on the fact that such obligations of safety
would be duly performed by the munici-
pality or owner, and in allowing his child
accordingly to pass into the grounds unat-
tended the parent commits no negligent act.
Asfpr the child itself, while it may do things
and incur dangers by inquisitively meddling
with things it should not touch, it is plain
that when the incurred danger against
which no protection or sufficient warning
was directed to anybody produces its unfor-
tunate evil effect, the municipality or owner
is answerable for it, and there is no defence
of contributory negligence.

Lord Macnaghten made this observation
in Cooke— ‘It does not seem unreasonable
to hold that if they allow their property to
be open to all comers, infants as well as
children of a maturer age, and place upon
it a machine attractive to children and
dangerous as a plaything, they may be
responsible in damages to those who resort
to it with their tacit permission, and who
are unable in consequence of their tender
age to take care of themselves.,” The pre-
sent is a case much stronger than one of
tacit permission to resort, and the observa-
tion which I have ventured to quote seems
to me to apply with singular cogency to
the owners or guardians of public property
and places of recreation.

I do not find myself able to draw a dis-
tinction in law between natural objects
such as shrubs whose attractive fruitage
may be injuriously or fatally poisonous,
and artificial objects such as machines left
in a public place unattended and liable to
produce danger if tampered with. The act
of tampering might be contributory negli-
gence on the part of a grown-up person, but
would not be so reckoned on the part of a
child. I think the language of Lord Chief-
Justice Cockburn in Clark v. Chambers (3
Q.B.D. 339) still remains of the highest
authority—¢‘It appears to us that a man
who leaves in a public glace, along which
persons and amongst them children have
to pass, a dangerous machine, which may
be fatal to anyone who touches it, without
any precaution against mischief is not only
guilty of negligence but of negligence of a



20 The Scottish Law Reporter—Vol. LIX. | Taylor i Glasgow Corporn.

ov. 18, 1921,

very reprehensible character, and not the
less so because the imprudent and unautho-
rised act of another may be necessary to
realise the mischief to which the unlawful
act or negligenee of the defendant has given
occasion.” 1 think that the same principle
completely covers the present case, and that
it does not, as I say, make any difference
that the object which produced the danger
was an artificial machine or a growing
shrub, I think there was fault in having
such a shrub where it was without definite
warning of its danger, and definite protec-
tion against the danger being incurred. To
give such protection was part of the reason-
able duty of the Corporation, and citizens
were enfitled to rely upon it having been
given.

1 have stated the case as I view it without
entering upon those points as to allurement
or trap which more naturally occur in the
leave and licence cases. But I must not be
held to dissent in any way from the view
that has been taken in regard to that aspect.
of the case. I might indeed venture to
repeat Lord Sumner’s language in Latham
and respectfully adopt it—*‘The presence
in a frequented place of some object of
attraction tempting him to meddle where
he ought to abstain may well constitute a
trap, and in the case of a child too young
to Ee capable of contributory negligence it
may impose full liability on the owner or
occupier, if he ought as a reasonable man
to have anticipated the presence of the
child and the attractiveness and peril of
the object.”

I do not desire to close my opinion
without stating that I attach my express
concurrence to the statement of my noble
and learned friend Lord Atkinson in regard
to the true scope and effect of the case
of Cooke.

LorD SUMNER—That this case must go
to trial there can be no doubt. It was ad-
mitted by counsel for the appellants that
the child had a right to be in the park where
the bush was. If so, and if the pursuer can
prove his allegations, the case would fall
within the principle of Lyneh v. Nurdin.

How the right arose was not explained.
Under their gct the defenders could have
but had not made bye-laws for the regula-
tion of the park so as to affect this case,
Perhaps the section would not justify total
prohibition of the entrance of infants under
the name of regulation, even if public opin-
ion would tolerate it. Perhaps a regulation
that a child must be and remain in the
charge of some responsible person as a con-
dition both precedent and subsequent to its
admission would not be worth much in
itself, and a jury might find that being
often evaded it had been waived. On the
other hand the admission may have meant
no more than that the child was not doing
wrong in being in the Botanic Garden,
having an unconditional leave and licence
from the defenders. Be this as it may, for
present purposes I think the admission
must go to its full extent. As, however, it
is an admission only, nothing is decided as
to the rights of any other case in accepting

it, and nothing prevents the nature of the
admittedright from being furtherexamined,
if necessary, at a later stage of this case.
The position, therefore, I take to be, that
the child had a right to be in the part of the
park where the defenders had a right to
grow their bush, and the law has to place
the exercise of each of these two rights in
a just relation to that of the other. 'The
child had no right to pluck the berries, but
the Corporation had no right to tempt the
child to its death, or to expose it to temp-
tation without reference to consequences.
The question is therefore one of the relative
duties of care between the Corporation and
the child when each was exercising a right,
and neither right was as such subordinated
to the other. Nothing, I think, turns on
the fact that the Corporation’s right arose
out of ownership of the soil and the child’s
did not. It would bave made no difference
in Lynch v. Nurdin if the cart had belonged
to the road authority and the careless carter
had been its servant, or if the soil of the
road had belonged to the infant and the
cart had been there in the exercise of a
public right-of-way.

Further elaboration of the case at this
stage is needless and perhaps undesirable.
I think I can probably be of more service if I
indicate what in my opinion your Lordships’
decision doues not involve than what it does.
We are not dealing with trespassers or with
licencees or with invitees as such. Nothing
is laid down as to the duty of private land-
owners towards such persons; nothing as
to any general duty to erect fences or to
alter the natural features and state of
private lands; nothing as to safeguarding
at all hazards any children found thereon;
nothing as to seen dangers, or as to places
in which the presence of children is not to
be expected. Such cases must be discussed
in the light of other decisions appropriate
to them.

At the bar some argument arose as to the
pursuer’s own responsibility in respect that
heeither hgd not effectually taught the child
not to take what did not belong to it, or
that he had not caused it to be in charge of
someone able to take care of it while in the
defenders’ park. In some previous cases
these points have been spoken of as going
to the measure of care which the defenders
owed to the child, so that the child would
be entitled to no greater care than an adult
—Stevenson v. Corporation of Glasgow,
1908 8.C., per Lord Johnston at p. 1036. The
same learned Judge in Reilly v. Greenfield
Colliery (1909 8.C. 1828) speaks of a parent’s
negligence being the same whether he sues
as tutor-in-law for the injured infant to
recover for it damages for injury or in his
own right to recover solatium for himself,
and says that such negligence is ““attribut-
able vicariously to the child.” Lord Ard-
millan in Grant v. The Calsdonian Railway
(9 Macph. at_p. 464) regards the age of the
infant as unimportant, for either the child
was able to take care of itself, or if not it
should have been taken care of by its
Earents.. The parent’s obligation has often

een stated as being a material matter, e.g.,
by Alderson, B., in Lygo v. Newbold (9 Ex.
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302) and by Lords Kinnear and Salvesen in
Hastie v. Edinburgh Magistrates (1907 S.C.
1102—see also Davidson v. Monklands Rail-
way, 17 Dunlop 1038). It is evident that
these propositions though much alike are
not really identical. The child’s own con-
tributory negligence, in the true sense of
the term, is for the defenders to prove; so,
it would seem, is the parent’s. In the for-
mer case it must be direct or not remote;
in the latter it is not easy to see, apart from
cases where the parent’s negligence is con-
tinuing so as to constitute a joint cause of
the injury concurrent with the negligence
of the defenders, why the neglect to have
the child better taught or to keep it in
charge of a competent person is not too
remote to be a contributory cause of the
accident. On the other hand, if the child’s
inability to take care of itself is part of those
circumstances which define the defenders’
obligation of care it is the pursuer who
should prove it. Again, if the true proposi-
tion is that a parent can only sue for sola-
tium in his own right where he can show
that he has satisfied the condition-precedent
of having taken all reasonable precautions
to protect the child frcm the consequences
and risks of its own childishness, it is for
him{to prove the fulfilment of this condition.
But what if the person provided, though
proper, is careless, and what if the accident
would have happened all the same .whether
such a person was provided or not? If the
parent, who presumably knows all about
his child, did not anticipate risk enough to
require that the child should not go alone,
can it be negligence in the defenders, who
do not, to take no precautions for their part
in view of the possible tender age of the visit-
ing child? If so, the matter is one to be
raised by the defenders. Again, the pur-
suer no doubt owes a duty to his child, but
what is the duty to be careful of the child
which he owes to the defenders, as distinct
from mere conduct on his part, qualifying
him to recover his own solatium? The
former duty the defenders would have to
prove ; the latter as part of his own qualifi-
cation must be proved by the pursuer. I
confess that in view of such opinions as I
have cited, the law on this point in actions
brought by the parent for the loss of his
child does not seem to me to be settled or
even to besimple. If a parent sues because
he is bereaved, what if it appears that if
he had done his parental duty no harm
would have come to the child and he would
not have been bereaved at all? Is the
matter merely one of cause and effect? If
a parent’s neglect of that duty is not a cause,
but at most a sine qua non of the child’s
death, who then in law has caused the
child’s death? T offer no opinion on any
unsettled question. All that I desire to
make quite clear is that although these
matters were discussed in the Court below,
and to some extent also at your Lordships’
bar, none of them have arisen for decision
at this stage of the case, but they remain
open if it becomes necessary to raise them
later on.

The position is the same as to the age of
the child. The question whether it was or

was not capable of contributory negligence
on its own part, just as the question whether
the parents are or are not guilty of contri-
butory negligence in fact, is untouched. It
was contended before the Court of Session
that a child has in such matters as this a
separate and distinet right in regard to the
care that is due it—* that there is a recog-
nised difference in law between the duty of
public authorities to a child and to an adult”
—58 S.L.R.158. This is not really a correct
statement. Where a question arises as to
the care to be used between persons using
the place, where they respectively act as
of right, infancy as such is no more a status
conferring right, or a root of title imposing
obligations on others in respect of it, than
infirmity or imbecility ; but a measure of
care appropriate to the inability or dis-
ability of those who are immature or feeble
in mind or body is due from others who
know of, or ought to anticipate, the presence
of such persons within the scope and hazard
of their own operations.
I think the appeal fails.

LorD WRENBURY—I concur.

Their Lordships dismissed the appeal
with costs.
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(Before Lord Atkinson, Lord Shaw, Lord
Sumner, and Lord Wrenbury.)

CURLE’S TRUSTEES v. MILLAR AND
OTHERS.

(In the Court of Session, May 28, 1920 S.C.
607, 57 S.L.R. 574.)

Succession — Will — Construction — ¢ Sur-
vivors ”—* Survivors ” read Stirpitally.

A testator directed his trustees to
hold the residue of his estate for his son
and two daughters in equal shares for
their liferent use allenarly and their
issue in fee. In the event of his son or
daughter or any of them dying without
leaving lawful issue the trustees were
directed to hold the capital of the said
shares for behoof of the survivors of his
son and daughters if more than one, or
for the survivor if only one, in the way
already provided with regard to their
original shares. The testator further
provided that if any of his children
should predecease him leaving issue,
such issue should receive the capital
which would have been liferented by
their parent, and that if any of his chil-
dren should predecease him leaving no



