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)UHHGRP�RI�,QIRUPDWLRQ�$FW�������)2,$�

(QYLURQPHQWDO�,QIRUPDWLRQ�5HJXODWLRQV����� �(,5�

'HFLVLRQ�QRWLFH

'DWH�� ���-DQXDU\�����

3XEOLF�$XWKRULW\� /RQGRQ�%RURXJK�RI�/DPEHWK
$GGUHVV� ��%UL[WRQ�+LOO

%UL[WRQ
/RQGRQ
6:���5:

'HFLVLRQ �LQFOXGLQJ�DQ\�VWHSV�RUGHUHG�

�� 7KH�FRPSODLQDQW�KDV�UHTXHVWHG�LQIRUPDWLRQ�JHQHUDWHG�E\�WKH�
:HVWPLQVWHU�%ULGJH�5RDG�5HJHQHUDWLRQ�3URMHFW� 7KH�SXEOLF�DXWKRULW\�
UHOLHG�RQ�UHJXODWLRQ�������E� �PDQLIHVWO\�XQUHDVRQDEOH��WR�ZLWKKROG�WKH�
LQIRUPDWLRQ�

�� 7KH�&RPPLVVLRQHU¶V�GHFLVLRQ�LV�WKDW�WKH�SXEOLF�DXWKRULW\�KDV�IDLOHG�WR�
GHPRQVWUDWH��WR�KHU�VDWLVIDFWLRQ��WKDW�WKH�UHTXHVWV�DUH�PDQLIHVWO\�
XQUHDVRQDEOH��6KH�WKHUHIRUH�ILQGV�WKDW�WKH�SXEOLF�DXWKRULW\�LV�QRW�
HQWLWOHG WR�UHO\�RQ�UHJXODWLRQ�������E��WR�UHIXVH�WKH�UHTXHVWV�

�� 7KH�&RPPLVVLRQHU�UHTXLUHV�WKH�SXEOLF�DXWKRULW\�WR�WDNH�WKH�IROORZLQJ�
VWHSV�WR�HQVXUH�FRPSOLDQFH�ZLWK�WKH�OHJLVODWLRQ�

x ,VVXH�D�IUHVK�UHVSRQVH�WR�WKH�UHTXHVWV��XQGHU�WKH�(,5��ZKLFK�GR�QRW�
UHO\�RQ�WKH�H[FHSWLRQ�DW�UHJXODWLRQ�������E��

�� 7KH�SXEOLF�DXWKRULW\�PXVW�WDNH�WKHVH�VWHSV�ZLWKLQ����FDOHQGDU�GD\V�RI�
WKH�GDWH�RI�WKLV�GHFLVLRQ�QRWLFH��)DLOXUH�WR�FRPSO\�PD\�UHVXOW�LQ�WKH�
&RPPLVVLRQHU�PDNLQJ�ZULWWHQ�FHUWLILFDWLRQ�RI�WKLV�IDFW�WR�WKH�+LJK &RXUW�
SXUVXDQW�WR�VHFWLRQ����RI�WKH�$FW�DQG�PD\�EH�GHDOW�ZLWK�DV�D�FRQWHPSW�
RI�FRXUW�

%DFNJURXQG�
BBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBB

�� 7KH�:HVWPLQVWHU�%ULGJH�5RDG�SURMHFW�ZDV�D�����P�UHJHQHUDWLRQ�VFKHPH�
IXQGHG�E\�ORFDO�SODQQLQJ�FRQWULEXWLRQV�IURP�QHDUE\�GHYHORSPHQWV��,WV
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DLPV�ZDV�WR�UHIXUELVK�DQG�LPSURYH�WKH�DUHD�RI�:HVWPLQVWHU�%ULGJH�5RDG�
IURP�$GGLQJWRQ�6WUHHW�URXQGDERXW�WR�WKH�ERURXJK�ERXQGDU\�DW�0RUOH\�
6WUHHW�

5HTXHVW�DQG�UHVSRQVH

)(5�������

�� 2Q����-DQXDU\������ WKH�FRPSODLQDQW�PDGH WR�WKH�SXEOLF�DXWKRULW\� WKH�
IROORZLQJ�UHTXHVW�IRU�LQIRUPDWLRQ�XQGHU�WKH�(,5�

���5HVHDUFK�DQG�&RQVXOWDWLRQ�GRFXPHQWDWLRQ�LQ�UHODWLRQ�WR�WKH�SURSRVHG�
ODQGVFDSLQJ�RI�WKH�IRUHFRXUW�RI�/LQFROQ�7RZHU�DV�SDUW�RI�WKH�:HVWPLQVWHU�
%ULGJH�URDG�5HJHQHUDWLRQ�3URMHFW�

���$Q\�GRFXPHQWV�HPDLOV�PLQXWHV�HWF��UHIHUULQJ�WR�WKH�GHFLVLRQ�WR�
H[FOXGH�WKH�IRUHFRXUW�IURP�WKH�VFKHPH�

���3UHOLPLQDU\�GUDZLQJV��VSHFLILFDWLRQV�DQG�DQ\�RWKHU�GRFXPHQWV��
HPDLOV��PLQXWHV��SKRWRJUDSKV�HWF�LQGLFDWLQJ�WKH�SURSRVHG�ODQGVFDSLQJ�RI�
WKH�IRUHFRXUW�RI�/LQFROQ�7RZHU�DV�SDUW�RI�WKH�:HVWPLQVWHU�%ULGJH�URDG�
5HJHQHUDWLRQ�3URMHFW�

���$OO�FRPPXQLFDWLRQ�EHWZHHQ�/DPEHWK�&RXQFLO�RU�LWV�DJHQWV�DQG�
�QDPHG�LQGLYLGXDOV��2DVLV�$FDGHP\�RU�DQ\�DVVRFLDWHG�HQWLW\�DQG�RU�WKHLU�
UHSUHVHQWDWLYHV�LQ�UHODWLRQ�WR�WKH�SURSRVHG�LQFRUSRUDWLRQ�RI�WKH�IRUHFRXUW�
RI�/LQFROQ�7RZHU�DV�SDUW�RI�WKH�:HVWPLQVWHU�%ULGJH�URDG�5HJHQHUDWLRQ�
3URMHFW�

���$OO�FRPPXQLFDWLRQ�EHWZHHQ�/DPEHWK�&RXQFLO��2DVLV�$FDGHP\�DQG�RU�
DQ\�RI�WKHLU�VWDII��DJHQWV��DGYLVHUV�RU�UHSUHVHQWDWLYHV�LQ�UHODWLRQ�WR�WKH�
:HVWPLQVWHU�%ULGJH�5RDG�5HJHQHUDWLRQ�3URMHFW�

�� 7KH�SXEOLF�DXWKRULW\�UHVSRQGHG�RQ����)HEUXDU\������DQG�UHIXVHG�WR�
SURYLGH�WKH�UHTXHVWHG�LQIRUPDWLRQ�DV�LW�FRQVLGHUHG�WKDW�LW�ZDV D
PDQLIHVWO\�XQUHDVRQDEOH UHTXHVW LQ�DFFRUGDQFH�ZLWK UHJXODWLRQ�������E��
(,5� 7KH�SXEOLF�DXWKRULW\�VWDWHG WKDW�LW�FRQVLGHUHG�WKDW�WKH�UHJXODWLRQ�
DSSOLHG�GXH�WR�WKH�DPRXQW�RI�WLPH�LW�ZRXOG�WDNH�LW�WR�FROODWH�LQIRUPDWLRQ�
WR�UHVSRQG�WR�WKH�UHTXHVW�DQG�WKH�EXUGHQ�WKDW�WKLV�ZRXOG�SODFH�RQ�LW�

�� )ROORZLQJ�DQ�LQWHUQDO�UHYLHZ�WKH�SXEOLF�DXWKRULW\�ZURWH�WR�WKH�
FRPSODLQDQW�RQ����$SULO�������,W�VWDWHG WKDW�LW�XSKHOG�LWV�GHFLVLRQ�WKDW�
WKH�UHTXHVW�ZDV�PDQLIHVWO\�XQUHDVRQDEOH�

)(5�������

�� 2Q����)HEUXDU\������ WKH�FRPSODLQDQW�PDGH�WR�WKH�SXEOLF�DXWKRULW\��WKH�
IROORZLQJ�UHTXHVW�IRU�LQIRUPDWLRQ�XQGHU�WKH�(,5�
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$Q\�GRFXPHQWV�HPDLOV�PLQXWHV�HWF�UHIHUULQJ�WR�WKH�GHFLVLRQ�WR�LQFOXGH�
RU�H[FOXGH�WKH�IRUHFRXUW�IURP�WKH�:HVWPLQVWHU�%ULGJH�5HJHQHUDWLRQ�
3URMHFW�6FKHPH�

$OO�FRPPXQLFDWLRQ�EHWZHHQ�/DPEHWK�&RXQFLO��2DVLV�$FDGHP\�DQG�RU�DQ\�
RI�WKHLU�VWDII��DJHQWV��DGYLVHUV�RU�UHSUHVHQWDWLYHV�LQ�UHODWLRQ�WR�WKH�
:HVWPLQVWHU�%ULGJH�5RDG�5HJHQHUDWLRQ�3URMHFW�

��� 7KH�SXEOLF�DXWKRULW\�UHVSRQGHG�RQ����)HEUXDU\������DQG�UHIXVHG�WR�
SURYLGH�WKH�UHTXHVWHG�LQIRUPDWLRQ�DV�LW�FRQVLGHUHG�WKDW�LW�ZDV�D�
PDQLIHVWO\�XQUHDVRQDEOH�UHTXHVW�LQ�DFFRUGDQFH�ZLWK�UHJXODWLRQ�������E��
(,5� 7KH�UHDVRQ�IRU�LWV�UHOLDQFH�RQ�WKLV�UHJXODWLRQ�ZDV�JLYHQ�DV�DERYH��
WKH�EXUGHQ�RI�FRPSOLDQFH�ZLWK�WKH�UHTXHVW�

��� )ROORZLQJ�DQ�LQWHUQDO�UHYLHZ�WKH�SXEOLF�DXWKRULW\�ZURWH�WR�WKH�
FRPSODLQDQW�RQ���0D\������ ,W�VWDWHG�WKDW�LW�XSKHOG�LWV�GHFLVLRQ�WKDW�WKH
UHTXHVW�ZDV�PDQLIHVWO\�XQUHDVRQDEOH�

6FRSH�RI�WKH�FDVH

��� 7KH�FRPSODLQDQW�FRQWDFWHG�WKH�&RPPLVVLRQHU RQ���0D\�����
�)(5���������DQG����0D\�������)(5�������� WR�FRPSODLQ�DERXW�WKH�
ZD\�WKH UHTXHVWV IRU�LQIRUPDWLRQ�KDG�EHHQ�KDQGOHG�

��� 7KH�&RPPLVVLRQHU�FRQVLGHUV�WKDW WKH IRFXV�RI�KHU�LQYHVWLJDWLRQ�LV�WR
GHWHUPLQH�ZKHWKHU�WKH�SXEOLF�DXWKRULW\�ZDV�HQWLWOHG�WR�UHO\�RQ�UHJXODWLRQ
������E��WR�UHIXVH�WKH�UHTXHVWV IRU�LQIRUPDWLRQ�

5HDVRQV�IRU�GHFLVLRQ

��� ,QIRUPDWLRQ�LV�³HQYLURQPHQWDO´�LI�LW�PHHWV�WKH�GHILQLWLRQ�VHW�RXW�LQ�
UHJXODWLRQ���RI�WKH�(,5��(QYLURQPHQWDO�LQIRUPDWLRQ�PXVW�EH�FRQVLGHUHG�
IRU�GLVFORVXUH�XQGHU�WKH�WHUPV�RI�WKH�(,5�

��� 7KH�&RPPLVVLRQHU�KDV�SXEOLVKHG�JXLGDQFH�RQ�UHJXODWLRQ�������,W VWDWHV�
WKDW�WKH�WHVW�WKDW�VKRXOG�EH�DSSOLHG�E\�SXEOLF�DXWKRULWLHV�LV�ZKHWKHU�WKH�
LQIRUPDWLRQ�LV�RQ��RU�DERXW��VRPHWKLQJ�IDOOLQJ�ZLWKLQ�WKH�GHILQLWLRQV�LQ�
UHJXODWLRQV������D��± �I���DQG�QRW�ZKHWKHU�WKH�LQIRUPDWLRQ�GLUHFWO\�
PHQWLRQV�WKH�HQYLURQPHQW�RU�DQ\�HQYLURQPHQWDO�PDWWHU�

��� 5HJXODWLRQ������RI�WKH�(,5�GHILQHV�HQYLURQPHQWDO�LQIRUPDWLRQ�DV�
LQIRUPDWLRQ�RQ�

³�D��WKH�VWDWH�RI�WKH�HOHPHQWV�RI�WKH�HQYLURQPHQW��VXFK�DV�DLU�DQG�
DWPRVSKHUH��ZDWHU��VRLO��ODQG��ODQGVFDSH�DQG QDWXUDO�VLWHV�LQFOXGLQJ�
ZHWODQGV��FRDVWDO�DQG�PDULQH�DUHDV��ELRORJLFDO�GLYHUVLW\�DQG�LWV�



5HIHUHQFH���)(5�������� )(5�������

�

FRPSRQHQWV��LQFOXGLQJ�JHQHWLFDOO\�PRGLILHG�RUJDQLVPV��DQG�WKH�
LQWHUDFWLRQ�DPRQJ�WKHVH�HOHPHQWV�

�E��IDFWRUV�VXFK�DV�VXEVWDQFHV��HQHUJ\��QRLVH��UDGLDWLRQ�RU�
ZDVWH«HPLVVLRQV«DQG�RWKHU�UHOHDVHV�LQWR�WKH�HQYLURQPHQW��OLNHO\�WR�
DIIHFW�WKH�HOHPHQWV�UHIHUUHG�WR�LQ��D��

�F��PHDVXUHV��LQFOXGLQJ�DGPLQLVWUDWLYH�PHDVXUHV���VXFK�DV�SROLFLHV��
OHJLVODWLRQ��SODQV��SURJUDPPHV��HQYLURQPHQWDO�DJUHHPHQWV��DQG�
DFWLYLWLHV�DIIHFWLQJ�RU�OLNHO\�WR�DIIHFW�WKH�HOHPHQWV�DQG�IDFWRUV�UHIHUUHG�WR�
LQ��D��DQG��E��DV�ZHOO�DV�PHDVXUHV�RU�DFWLYLWLHV�GHVLJQHG�WR�SURWHFW�WKRVH�
HOHPHQWV«´

��� 7KH�LQIRUPDWLRQ�LQ�WKLV�FDVH�UHODWHV�WR�WKH�SURSRVHG�GHYHORSPHQW�RI�ODQG�
ZKLFK�LV�HQYLURQPHQWDO�LQIRUPDWLRQ�DQG�WKHUHIRUH�QHHGV�WR�EH�
FRQVLGHUHG�XQGHU�WKH�(,5�

��� 5HJXODWLRQ�������E��SURYLGHV�WKDW�D�SXEOLF�DXWKRULW\�PD\�UHIXVH�WR�
GLVFORVH�LQIRUPDWLRQ�WR�WKH�H[WHQW�WKDW�WKH�UHTXHVW�IRU�LQIRUPDWLRQ�LV�
PDQLIHVWO\�XQUHDVRQDEOH�

��� 7KH�WHUP�³PDQLIHVWO\�XQUHDVRQDEOH´�LV�QRW�GHILQHG LQ�WKH�(,5��+RZHYHU�
WKH�&RPPLVVLRQHU�IROORZV�WKH�OHDG�RI�WKH�8SSHU�7ULEXQDO�LQ�&UDYHQ�Y�
,QIRUPDWLRQ�&RPPLVVLRQHU�	�'(&& >����@�8.87������$$&���,Q�WKLV�FDVH�
WKH�7ULEXQDO�IRXQG�WKDW�WKHUH�LV��LQ�SUDFWLFH��QR�GLIIHUHQFH�EHWZHHQ�D�
UHTXHVW�WKDW�LV�YH[DWLRXV�XQGHU�WKH�)2,$�DQG�RQH�ZKLFK�LV�PDQLIHVWO\�
XQUHDVRQDEOH�XQGHU�WKH�(,5��VDYH�WKDW�WKH�SXEOLF�DXWKRULW\�PXVW�DOVR�
FRQVLGHU�WKH�EDODQFH�RI�SXEOLF�LQWHUHVW�ZKHQ�UHIXVLQJ�D�UHTXHVW�XQGHU�
WKH�(,5�

��� $�GLIIHUHQWO\�FRQVWLWXWHG�8SSHU�7ULEXQDO�FRQVLGHUHG�WKH�LVVXH�RI�
YH[DWLRXV�UHTXHVWV�LQ�,QIRUPDWLRQ�&RPPLVVLRQHU�Y�'HYRQ�&&�	�
'UDQVILHOG�>����@�8.87������$$&��� ,W�FRPPHQWHG�WKDW�³YH[DWLRXV´�
FRXOG�EH�GHILQHG�DV�WKH�³PDQLIHVWO\�XQMXVWLILHG��LQDSSURSULDWH�RU�
LPSURSHU�XVH�RI�D�IRUPDO�SURFHGXUH´��7KH�8SSHU�7ULEXQDO¶V�DSSURDFK�LQ�
WKLV�FDVH�ZDV�VXEVHTXHQWO\�XSKHOG�LQ�WKH�&RXUW�RI�$SSHDO��7KH�'UDQVILHOG�
GHILQLWLRQ�HVWDEOLVKHV�WKDW�WKH�FRQFHSWV�RI�SURSRUWLRQDOLW\�DQG�
MXVWLILFDWLRQ�DUH�UHOHYDQW�WR�DQ\�FRQVLGHUDWLRQ�RI�ZKHWKHU�D�UHTXHVW�LV�
YH[DWLRXV�

� KWWSV���ZZZ�EDLOLL�RUJ�XN�FDVHV�8.87�$$&����������KWPO
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��� ,Q�RUGHU�WR�HYDOXDWH�WKH�SXEOLF�DXWKRULW\¶V�UHOLDQFH�RQ�UHJXODWLRQ�
������E� WKH�&RPPLVVLRQHU�DVNHG�RI�LW� D�QXPEHU�RI�VDOLHQW TXHVWLRQV��
7KHVH�DUH�UHSURGXFHG�DW�SDUDJUDSKV����WR����EHORZ�

��� ³7KH�(,5�GR�QRW�SURYLGH�D�GHILQLWLRQ�RI�ZKDW�FRQVWLWXWHV�DQ�XQUHDVRQDEOH�
FRVW��7KLV�LV�LQ�FRQWUDVW�WR�VHFWLRQ����RI�WKH�)2,$�XQGHU�ZKLFK�D�SXEOLF�
DXWKRULW\�FDQ�UHIXVH�WR�FRPSO\�ZLWK�D�UHTXHVW�LI�LW�HVWLPDWHV�WKDW�WKH�
FRVW�RI�FRPSOLDQFH�ZRXOG�H[FHHG�WKH�µDSSURSULDWH�OLPLW¶��7KLV�DSSURSULDWH�
OLPLW�LV�GHILQHG�E\�WKH�)UHHGRP�RI�,QIRUPDWLRQ�DQG�'DWD�3URWHFWLRQ�
�$SSURSULDWH�/LPLW�DQG�)HHV��5HJXODWLRQV�������WKH�5HJXODWLRQV��DV�
�����IRU�FHQWUDO�JRYHUQPHQW�GHSDUWPHQWV�DQG������IRU�DOO�RWKHU�SXEOLF�
DXWKRULWLHV�

��� 7KH�5HJXODWLRQV�DOORZ�D�SXEOLF�DXWKRULW\�WR�FKDUJH�WKH�IROORZLQJ�DFWLYLWLHV�
DW�D�IODW�UDWH�RI�����SHU�KRXU�RI�VWDII�WLPH�

��'HWHUPLQLQJ�ZKHWKHU�WKH�LQIRUPDWLRQ�LV�KHOG�

��/RFDWLQJ�WKH�LQIRUPDWLRQ��RU�D�GRFXPHQW�ZKLFK�PD\�FRQWDLQ�WKH���
LQIRUPDWLRQ�

��5HWULHYLQJ�WKH�LQIRUPDWLRQ��RU�D�GRFXPHQW�ZKLFK�PD\�FRQWDLQ�WKH�����
LQIRUPDWLRQ��DQG

��([WUDFWLQJ�WKH�LQIRUPDWLRQ�IURP�D�GRFXPHQW�FRQWDLQLQJ�LW�

��� $OWKRXJK�WKH�5HJXODWLRQV�DUH�QRW�GLUHFWO\�DSSOLFDEOH�WR�WKH�(,5��LQ�WKH�
&RPPLVVLRQHU¶V�YLHZ�WKH\�FDQ�SURYLGH�D�XVHIXO�SRLQW�RI�UHIHUHQFH�ZKHQ�
SXEOLF�DXWKRULWLHV�DUJXH�WKDW�FRPSO\LQJ�ZLWK�D�UHTXHVW�ZRXOG�LQFXU�DQ�
XQUHDVRQDEOH�FRVW�DQG�WKHUHIRUH�FRXOG�EH�UHIXVHG�RQ�WKH�EDVLV�RI�
UHJXODWLRQ�������E��

��� 7KHUHIRUH��ZLWK�UHIHUHQFH�WR�WKH�IRXU�DFWLYLWLHV�VHW�RXW�DERYH��SOHDVH�
SURYLGH�D�GHWDLOHG�HVWLPDWH�RI�WKH�WLPH�FRVW�WKDW�ZRXOG�EH�WDNHQ�WR�
SURYLGH�WKH�LQIRUPDWLRQ�IDOOLQJ�ZLWKLQ�WKH�VFRSH�RI�WKLV�UHTXHVW��,Q�DQ\�
FDOFXODWLRQV�SURYLGHG��SOHDVH�LQFOXGH�D�GHVFULSWLRQ�RI�WKH�ZRUN�WKDW�
ZRXOG�QHHG�WR�EH�XQGHUWDNHQ��H�J��VHDUFKLQJ�;�QXPEHU�RI�ILOHV�± ��
KRXU��

��� 3OHDVH�DOVR�FRQILUP�WKDW�WKH�HVWLPDWH�KDV�EHHQ�EDVHG�XSRQ�WKH�TXLFNHVW�
PHWKRG�RI�JDWKHULQJ�WKH�UHTXHVWHG�LQIRUPDWLRQ��H�J��ZKHUH�SRVVLEOH�
GDWDEDVHV�ZRXOG�EH�XVHG�UDWKHU�WKDQ�VHDUFKLQJ�PDQXDO�ILOHV´�

3XEOLF�DXWKRULW\¶V�VXEPLVVLRQV�RQ�WKH�YH[DWLRXV�QDWXUH�RI�WKH�UHTXHVW�

� /HWWHU�GDWHG����2FWREHU�����
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��� 7KH SXEOLF�DXWKRULW\�VWDWHG�WKDW�WKHVH�UHTXHVWV�KDYH�EHHQ�PDGH�RQ�
EHKDOI�RI��QDPHG�LQGLYLGXDO� ZKR�KDV�PDGH�D�VHULHV�RI�FRPSODLQWV�DERXW�
WKH�:HVWPLQVWHU�%ULGJH�5RDG�5HJHQHUDWLRQ�3URMHFW� KH�DVVHUWV�WKDW�WKH�
ZRUN�KDV�LPSDFWHG�KLV�DFFHVV�WR�KLV�SURSHUW\����1DPHG�LQGLYLGXDO��KDV�
LQLWLDWHG�IRXU�MXGLFLDO�UHYLHZV�DW�WKH�+LJK�&RXUW�DJDLQVW�WKH�FRXQFLO� DOO�RI�
ZKLFK�KDYH�EHHQ�XQVXFFHVVIXO��$V�FRQWH[W��WKH SXEOLF�DXWKRULW\�
H[SODLQHG�WKDW�WKH VFKHPH�KDV�EHHQ�EXLOW�DQG�EHQHILWV�WKH�ZLGHU�
FRPPXQLW\�E\�SURPRWLQJ�D�PXFK�VDIHU�MXQFWLRQ�IRU�PRWRU�WUDIILF��
SHGHVWULDQV�DQG�F\FOLVWV�

��� %XUGHQ�RI�UHTXHVW

,W FRQVLGHUV WKDW�WKHVH�UHTXHVWV�DVN�IRU�D�VLJQLILFDQW�DPRXQW�RI�
LQIRUPDWLRQ�DQG�WKDW�LW�ZRXOG�EH�QHFHVVDU\�WR�UHGDFW�SHUVRQDO�GDWD�IURP�
WKH�UHFRUGV�RQFH�UHWULHYHG��,W�PD\�DOVR�EH�QHFHVVDU\�WR�UHGDFW�
FRPPHUFLDOO\�VHQVLWLYH�LQIRUPDWLRQ���

��� 2EVHVVLYH�QDWXUH�RI�WKH�UHTXHVW

,W FRQVLGHUV�WKDW�WKH UHTXHVW�DWWHPSWV�WR�UHRSHQ�GHFLGHG�LVVXHV�
UHJDUGLQJ�WKLV�FDVH�ZKLFK�GHPRQVWUDWHV�DQ�XQZLOOLQJQHVV�WR�DFFHSW�WKH�
MXGLFLDO�SRVLWLRQ�

��� $EXVLYH�ODQJXDJH�KDUDVVPHQW

7KH�SXEOLF�DXWKRULW\�VWDWHG�WKDW�WKH�FRPSODLQDQW¶V FOLHQW�PDQDJHU�ZDV�
DEXVLYH�RQ�VLWH�ZLWK�D�FRXQFLO�RIILFHU�DQG�D�GHVLJQ�HQJLQHHU�
FRPPLVVLRQHG�E\�WKH�&RXQFLO�WR�XQGHUVWDQG�KLV�FRQFHUQV�

,W�H[SODLQHG�WKDW�DW�YDULRXV�VWDJHV�VLQFH�WKH�FDVH�EHJDQ��WKH�
FRPSODLQDQW DQG�FROOHDJXHV�KDYH�WHOHSKRQHG�DQG�HPDLOHG�FRXQFLO�
RIILFHUV�LQ�RUGHU�WR�IRUFH�RIILFHUV�WR�GLVUHJDUG�DQG�FKDQJH�DSSURYHG�DQG�
IRUPDOO\�FRQVXOWHG�GHVLJQV��,W KDV�KDG�WR�LQVLVW�RQ�LQWHUDFWLRQ�WKURXJK�
VROLFLWRUV�WR�HQDEOH�WKH�IRUPDO�FRXUW�SURFHHGLQJV�WR�WDNH�SODFH�ZLWKRXW�
LQWHUIHUHQFH�

��� 1R�FOHDU�SXUSRVH�WR�WKH�UHTXHVW

7KH�SXEOLF�DXWKRULW\�VWDWHG�WKDW�WKH�SXUSRVH�RI�WKH�UHTXHVW�DSSHDUV�WR�
EH�WR�UHRSHQ�FORVHG�LVVXHV�ZKLFK�ZLOO�QRW�EH�GHFLGHG�LQ�DQRWKHU�ZD\��,W�
GRHV�QRW WKHUHIRUH�FRQVLGHU�WKHUH�LV�D�YDOLG�SXUSRVH�WR�WKH�UHTXHVW��7KH�
WUDIILF�VFKHPH�KDV�QRZ�EHHQ�IXOO\�GHOLYHUHG�

� 3XEOLF�DXWKRULW\�WR�WKH�&RPPLVVLRQHU�����1RYHPEHU�����
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��� $V�WKLV�UHTXHVW�UHODWHV�WR�HQYLURQPHQWDO�LQIRUPDWLRQ��WKH�SXEOLF�
DXWKRULW\�DOVR�FRQVLGHUHG�WKH�SXEOLF�LQWHUHVW�LQ�GLVFORVXUH�PDLQWDLQLQJ�
WKH�H[HPSWLRQ�

��� ,W�IXUWKHU�VWDWHG�WKDW�GHVSLWH�WKLV�DJUHHG�SURFHVV��SDUD�����WKH�DSSOLFDQW�
KDV�WULHG�VHYHUDO�WLPHV�WR�FRQWDFW�RIILFHUV�DQG�RWKHU�WKLUG�SDUW\�
SURIHVVLRQDOV�FRPPLVVLRQHG�E\�WKH�&RXQFLO�WR�HOLFLW�UHVSRQVHV�

&RPPLVVLRQHU¶V�FRQVLGHUDWLRQ

��� :KDW�LV�ODLG�RXW�DERYH�LV�WKH�WRWDOLW\�RI�WKH�SXEOLF�DXWKRULW\¶V�
VXEPLVVLRQV�WR�WKH�&RPPLVVLRQHU VHWWLQJ�RXW�LWV�DUJXPHQWV�LQ�VXSSRUW�RI�
WKH�HQJDJHPHQW�RI�WKH�H[FHSWLRQ��,Q�DGGLWLRQ�WKH�SXEOLF�DXWKRULW\�
SURYLGHG�WKH�&RPPLVVLRQHU�ZLWK�D�FRS\�RI�VRPH�RI�WKH�FRUUHVSRQGHQFH�
EHWZHHQ�WKH�SDUWLHV DV�VXSSRUWLQJ�HYLGHQFH��

��� 7KH�&RPPLVVLRQHU¶V YLHZ�LV�WKDW�WKH�VDLG�VXEPLVVLRQV�DUH�OLWWOH�PRUH�
WKDQ�EDUH�DVVHUWLRQV�DQG�ODFN�WKH�QHFHVVDU\�GHWDLO�IRU�KHU�WR�ILQG�WKDW�
WKH�UHTXHVW�ZDV�PDQLIHVWO\�XQUHDVRQDEOH��)RU�H[DPSOH��WKH�SXEOLF�
DXWKRULW\�GLG�QRW�HQJDJH�ZLWK�WKH�&RPPLVVLRQHU¶V�SRLQWV�RQ�EXUGHQ�DV�
VHW�RXW�LQ�SDUDJUDSK����DERYH��:KLOVW�WKHUH KDYH�EHHQ�MXGLFLDO�
SURFHHGLQJV�EHWZHHQ�WKH�SDUWLHV� LW�LV�QRW�H[SODLQHG�ZK\�WKH�RXWFRPH�RI�
WKRVH�SURFHHGLQJV�SUHFOXGH�WKH�FRPSODLQDQW�IURP�VHHNLQJ�WKH�UHTXHVWHG�
LQIRUPDWLRQ��1HLWKHU�GRHV�WKH�IDFW�WKDW�D�SURMHFW�KDV�EHHQ�LPSOHPHQWHG
QHFHVVDULO\�DFW�DV�D�EDU�WR�GLVFORVLQJ�LQIRUPDWLRQ�JHQHUDWHG�E\�WKH
LPSOHPHQWDWLRQ�RI�WKDW�SURMHFW��$FFRUGLQJO\ WKH�VDLG�VXEPLVVLRQV�GR�QRW�
SHUVXDGH�WKH�&RPPLVVLRQHU�WKDW�WKH�UHTXHVWV�DUH�D�³PDQLIHVWO\�
XQMXVWLILHG��LQDSSURSULDWH�RU�LPSURSHU�XVH�RI�D�IRUPDO�SURFHGXUH�´�

��� 6LPLODUO\� WKH�HYLGHQFH�SURYLGHG�E\�WKH�SXEOLF�DXWKRULW\�LV�QRW�
SHUVXDVLYH� ,W�FRQVLVWV�RI�SULPDULO\ RI HPDLO�H[FKDQJHV�EHWZHHQ�WKH�
SDUWLHV�RYHU�D�OLPLWHG�WLPH�SHULRG��7KDW�WLPH�SHULRG�LV�LQ�6HSWHPEHU�
���� DQG�WKHUHIRUH�RFFXUV D�VLJQLILFDQW�SHULRG RI�WLPH DIWHU�WKH�
RULJLQDWLRQ�RI�WKH�LQIRUPDWLRQ�UHTXHVWV�WKDW�DUH�WKH�VXEMHFW�PDWWHU�RI�
WKLV�GHFLVLRQ�QRWLFH��$V�WKH�HPDLOV�ZHUH�QRW�LQ�H[LVWHQFH�DW�WKH�WLPH�RI�
WKH�UHIXVDO�WKH\�FRXOG�QRW�KDYH�EHHQ�RSHUDWLYH�IDFWRUV LQ�WKDW�UHIXVDO��,Q�
DQ\�HYHQW��WKH�FRQWHQW RI�WKH HPDLOV�DUH�ODUJHO\ FRQFHUQHG�ZLWK�OHJDO�
SURFHHGLQJV��DQG ZKLOH�VRPHZKDW�WHUVH��DUH�XQPHPRUDEOH�DQG�RI�OLWWOH�
RU�QR�SUREDWLYH�YDOXH�

��� 7KH�&RPPLVVLRQHU¶V�SRVLWLRQ�LV�WKDW�LW�LV�DOZD\V�WKH�UHVSRQVLELOLW\�RI�WKH�
SXEOLF�DXWKRULW\�WR�MXVWLI\�ZK\�LW�ZLVKHV�WR�ZLWKKROG�LQIRUPDWLRQ�± DQG�
QRW�RQ�WKH�FRPSODLQDQW�WR�MXVWLI\�ZK\�WKH�LQIRUPDWLRQ�VKRXOG�EH�

� 6XSUD�SDUDJUDSK���



5HIHUHQFH���)(5�������� )(5�������

�

SURYLGHG� ,Q�WKLV�FDVH�WKH�&RPPLVVLRQHU�FRQVLGHUV�WKDW�VKH�KDV�QRW�EHHQ�
SHUVXDGHG�E\�WKH�SXEOLF�DXWKRULW\¶V�VXEPLVVLRQV�DQG�HYLGHQFH�WKDW�WKH�
UHTXHVWV IRU�LQIRUPDWLRQ�ZHUH�PDQLIHVWO\�XQUHDVRQDEOH�RQHV��

��� $V�WKH�H[FHSWLRQ�LV�QRW�HQJDJHG��WKHUH�LV�QR�QHHG�IRU�WKH�&RPPLVVLRQHU�
WR�FRQVLGHU�WKH�EDODQFH�RI�SXEOLF�LQWHUHVW�WHVW�

2WKHU�0DWWHUV
BBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBB

��� 'XULQJ�WKH�FRXUVH�RI�KHU�LQYHVWLJDWLRQ�WKH�&RPPLVVLRQHU�GLG�DWWHPSW�WR�
UHVROYH�WKLV�PDWWHU�E\�ZD\�RI�DQ�DJUHHPHQW�EHWZHHQ�WKH�SDUWLHV��
+RZHYHU��WKLV�XOWLPDWHO\�SURYHG�WR�EH�XQDFKLHYDEOH�
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5LJKW�RI�DSSHDO�

��� (LWKHU�SDUW\�KDV�WKH�ULJKW�WR�DSSHDO�DJDLQVW�WKLV�GHFLVLRQ�QRWLFH�WR�WKH�
)LUVW�WLHU�7ULEXQDO��,QIRUPDWLRQ�5LJKWV���,QIRUPDWLRQ�DERXW�WKH�DSSHDOV�
SURFHVV�PD\�EH�REWDLQHG�IURP��

)LUVW�WLHU�7ULEXQDO��,QIRUPDWLRQ�5LJKWV��
*5&�	�*53�7ULEXQDOV��
32�%R[�������
/(,&(67(5��
/(���'-�

7HO����������������
)D[���������������
(PDLO��JUF#MXVWLFH�JRY�XN
:HEVLWH��ZZZ�MXVWLFH�JRY�XN�WULEXQDOV�JHQHUDO�UHJXODWRU\�FKDPEHU

��� ,I�\RX�ZLVK�WR�DSSHDO�DJDLQVW�D�GHFLVLRQ�QRWLFH��\RX�FDQ�REWDLQ�
LQIRUPDWLRQ�RQ�KRZ�WR�DSSHDO�DORQJ�ZLWK�WKH�UHOHYDQW�IRUPV�IURP�WKH�
,QIRUPDWLRQ�7ULEXQDO�ZHEVLWH��

��� $Q\�1RWLFH�RI�$SSHDO�VKRXOG�EH�VHUYHG�RQ�WKH�7ULEXQDO�ZLWKLQ����
�FDOHQGDU��GD\V�RI�WKH�GDWH�RQ�ZKLFK�WKLV�GHFLVLRQ�QRWLFH�LV�VHQW��

6LJQHG�««««««««««««««««««�

$OH[DQGHU�*DQRWLV
*URXS�0DQDJHU
,QIRUPDWLRQ�&RPPLVVLRQHU¶V�2IILFH�
:\FOLIIH�+RXVH�
:DWHU�/DQH�
:LOPVORZ�
&KHVKLUH�
6.���$)


