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TRADE MARKS ACT 1994 
IN THE MATTER OF AN Application No. 2368281 
to register a trade mark in classes 16, 35 and 39 
by BUNAC Travel Services Limited 
 
1. On 15th July 2004 BUNAC  Travel Services Ltd, 16 Bowling Green Lane, London, EC1R 
OQH  applied to register the following sign as a trade mark in classes 16, 35 and 39. 
 
SUMMER CAMP USA 
 
2. The application was made in respect of the following goods and services: 
 
Class 16: 

Printed matter relating to employment and travel.  
 

Class 35: 
Employment agency services; provision of counsellors and temporary staff for 
children's camps; administration of work exchange and exchange employment 
programmes; information and advisory services relating to all the aforesaid 
services, including but not limited to such services being provided on-line or via 
the Internet 

 
Class 39: 

Travel agency services; arranging of exchange visits, work adventure holidays, 
tours, day trips and weekend trips; arranging transportation of passengers by road, 
rail, sea and air; visa, ticket and seat reservation services; information and 
advisory services relating to all the aforesaid services, including but not limited to 
such services being provided on-line or via the Internet.  

 
3. Objection was taken against the mark under Section 3(1)(b) and (c) of the Act because the 
mark consisted exclusively of the words “SUMMER CAMP USA”, being a sign which may serve 
in trade to designate the intended purpose of the goods/services e.g. printed matter, employment 
opportunity and travel services in relation to summer camps in the USA.. 
 
4. A hearing was held on 9th November 2005 at which the applicant was represented 
by Ms Sexton of Wildbore & Gibbons, Trade Mark Attorneys. The objection 
was maintained and the application was subsequently refused in accordance with 
Section 37(4) of the Act. 
 
5. Following refusal of the application I am now asked under Section 76 of the Act 
and Rule 62(2) of the Trade Marks Rules 2000 to state in writing the grounds of my 
decision and the materials used in arriving at it. 
 
The Law 
 
6. Section 3(1)(b) and (c) of the Act reads as follows: 
 

“3.-(1) The following shall not be registered- 
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(b) trade marks which are devoid of any distinctive character, 
 
(c) trade marks which consist exclusively of signs or indications which may 
serve, in trade, to designate the kind, quality, quantity, intended purpose, 
value, geographical origin, the time of production of goods or of rendering of 
services, or other characteristics of goods or services,” 
 

 The Case for Registration 
 
7. In support of the application a witness statement was submitted on 21st September 2004 with an 
accompanying letter. In that letter the agents argued that the words “SUMMER CAMP USA” 
were juxtaposed in a manner that “renders the whole trade mark resistant to natural descriptive 
uses” and argued that the term was not “summer camps in the USA”, which would have been 
descriptive. The submission included Internet hits which the agent argued supported their view 
that the most common descriptive term was “American Summer Camps” and went on to conclude 
“that there is no reasonable likelihood that the mark SUMMER CAMP USA will serve a 
descriptive purpose in the ordinary course of trade because of the unusual juxtaposition of the 
individual words”. Attached at Annex “A” are copies of the Internet hits submitted 
 
8. The witness statement that accompanied the letter was submitted by  Alan Howard Edwards, of 
35 Brandville Gardens, Ilford, Essex, IG6 1JG. He is Director of BUNAC Travel Services 
Limited a position he has held for 11 years  
 
9. Mr Edwards makes the point that his company has been involved in the provision of work and 
travel programmes for students and young people for over 40 years and that “SUMMER CAMP 
USA” is an overseas work programme where 18-35 year olds are placed in American children’s 
summer camps to look after and give instruction to the children. Going on to state that his 
company started using the trade mark “SUMMER CAMP USA”  in the United Kingdom in 1998 
and that it has been in continuous use on the goods and services applied for since that time. 
 
10. The approximate annual advertising figures for the goods and services under the “SUMMER 
CAMP USA” trade mark in the United Kingdom are as follows: 
 
Use of Mark in advertising 
 
Year Approximate Amount in £`s 
1999 60,000 
2000 60,000 
2001 61,000 
2002 62,000 
2003 64,000 
 
Reference is then made to exhibit AHE1 a selection of leaflets and brochures showing how the 
mark is used. 
 
11. Mr Edwards goes on to state that this trade mark has been advertised in various publications 
e.g. UK Youth Magazine. Exhibit AHE2 are examples for such publications from the years 2000 
to 2003. These examples demonstrate use of the mark  “SUMMER CAMP USA” with other 
matter such as “BUNAC”. 
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12. The turnover of goods and services under the “ SUMMER CAMP USA” is as follows: 
 
 
YEAR Approximate Amount  in £’s 
1999 1,500,000 
2000 1,700,000 
2001 1,900,000 
2002 1,800,000 
2003 1,500,000 
 
13. Mr Edwards states that the trade mark has been used throughout the United Kingdom and that 
participants in the “SUMMER CAMP USA” programme are from a wide variety of geographical 
locations throughout the United Kingdom. 
 
14. Exhibit AHE3 is a letter from the Chairman of the International Association for Educational 
and Work Exchange Programmes. Which Mr Edwards considers as confirming that “SUMMER 
CAMP USA” is a  large and well established programme internationally associated with his 
company. 
 
15. On 2nd February 2006 a further witness statement and evidence was filed. The 
accompanying letter referred to the judgement of the ECJ in C353/03 Société des 
produits Nestlé SA v Mars UK Ltd (KIT KAT), referring to the following paragraphs: 

“25      Whether inherent or acquired through use, distinctive character must be 
assessed in relation, on the one hand, to the goods or services in respect of which 
registration is applied for and, on the other, to the presumed expectations of an average 
consumer of the category of goods or services in question, who is reasonably well-
informed and reasonably observant and circumspect (judgment in Case C-299/99 Philips 
[2002] ECR I-5475, paragraphs 59 and 63). 

26      In regard to acquisition of distinctive character through use, the identification, by 
the relevant class of persons, of the product or service as originating from a given 
undertaking must be as a result of the use of the mark as a trade mark (judgment in 
Philips, paragraph 64). 

27      In order for the latter condition, which is at issue in the dispute in the main 
proceedings, to be satisfied, the mark in respect of which registration is sought need not 
necessarily have been used independently. 

28      In fact Article 3(3) of the directive contains no restriction in that regard, referring 
solely to the ‘use which has been made’ of the mark. 

29      The expression ‘use of the mark as a trade mark’ must therefore be understood 
as referring solely to use of the mark for the purposes of the identification, by the 
relevant class of persons, of the product or service as originating from a given 
undertaking. 

30      Yet, such identification, and thus acquisition of distinctive character, may be as a 
result both of the use, as part of a registered trade mark, of a component thereof and of 
the use of a separate mark in conjunction with a registered trade mark. In both cases it 
is sufficient that, in consequence of such use, the relevant class of persons actually 
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perceive the product or service, designated exclusively by the mark applied for, as 
originating from a given undertaking.” 

16. The agents argued that although the mark had been advertised in conjunction with the 
registered trade mark “BUNAC”, went on to say that within the body of the brochures the 
mark “SUMMER CAMP USA” was used independently as a trade mark. That the mark 
was being consistently presented to the public in the manner of a trade mark and that its 
proximity to the registered mark “BUNAC” did not preclude it from acquiring 
distinctiveness in its own right. The agents went on to argue that the average consumer, 
who would be undertaking a work programme abroad, would not undertake the matter 
lightly, in view of the necessary arrangements and therefore such consumers would be 
careful consumers.  They then went on to say that such users would not see the mark as 
generic as they had been educated in six years use to view it as the exclusive property of 
the applicant company and referred to the extensive evidence that had been filed as to the 
intensity, extent and geographical breadth of use of the mark, as well as the amount 
invested in promotion and turnover figures. 

17. The further witness statement  that accompanied the letter was submitted by  Alan 
Howard Edwards, Mr Edwards referred to further exhibits AHE.4 being an investigators 
report containing copy advertisements for “SUMMER CAMP USA” covering the period 
2002 – 2004 in such publications as The Guardian, Edinburgh Evening News and The 
Yorkshire Evening Post. 
 
18. Mr Edwards commented that the great majority of participants in the “SUMMER 
CAMP USA” were students and that educational establishments were targeted. Mr 
Edwards further advised that BUNAC had representatives on almost every university 
campus who advised on the “SUMMER CAMP USA” programme. 
 
19. Exhibit AHE.5 is a mailing list for 2003 showing recipients who have received 
promotional literature concerning “SUMMER CAMP USA” 
 
20. Exhibit AHE.6 is a breakdown of participants in Mr Edwards companies 2003 
programmes according to university/college. “SUMMER CAMP USA” has been 
abbreviated to SCUSA. 
 
21. Exhibit AHE.7 is a representative sample of literature distributed to those on the 
company mailing list. 
 
22. Exhibit AHE.8 Mr Edwards states that this brochure was sent to all UK colleges and 
schools in March 2004. 
 

23. Exhibit AHE.9 are copies of letters from: 

 sportscotland 

 East Ayrshire Council 
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 University of Edinburgh 

 Stranmills University College 

acknowledging that the “SUMMER CAMP USA” programme has become acknowledged 
as originating from Mr Edwards company. 

24. Mr Edwards confirmed that SUMMER CAMP USA limited was incorporated by his 
company in 1996 (non trading company) and that the domain name 
summercampusa.co.uk has been registered since 4th December 2003 

25. Exhibit AHE.10 is a Companies House database printout and a Network Solutions 
Whois search print out confirming the details at paragraph 24 above. 

26. Mr Edwards further confirmed that the “SUMMER CAMP USA” programme had 
been operated by his company under that name since 1998 and that no other trader uses 
the brand name. By reason of the exclusive and extensive use made of “SUMMER 
CAMP USA” it is widely known in the relevant circles as being a programme operated 
by Mr Edwards company and he therefore believes that it has become distinctive of the 
goods and services that have been applied for. However this evidence was not considered 
sufficient to overcome the objection which was maintained. 

  Decision 

27. There are a number of European Court of Justice judgements which deal with the 
scope of Article 3(1) (c) of First Council Directive 89/104 and Article 7(1) (c) of 
Council Regulation 40/94 (the Community Trade Mark Regulation), whose provisions 
correspond to Section 3(1) (c) of the UK Act. I derive the following main guiding 
principles from the cases noted below: 
 
28. (Wm Wrigley Jr & Company v OHIM – case 191/01P [2004] ETMR.9 
(Doublemint) ref. para.30:- 
-subject to any claim in relation to acquired distinctive character, signs and 
indications which may serve in trade to designate the characteristics of goods 
or services are deemed incapable of fulfilling the indication of origin function 
of a trade mark- 
 
29. ref.para.31 :- 
-thus Article 7(1) (c) (Section 3(1) (c)) pursues an aim which is in the public 
interest that descriptive signs or indication may be freely used by all- 
 
and ref. para. 32 :- 
-it is not necessary that such a sign be in use at the time of application in a way 
that is descriptive of the goods and services in question. It is sufficient that it 
could be used for such purposes. 
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30. Koninklijke KPN Nederland NV and Benelux- Merkenbureau, Case C-363/99 
(Postkantoor), [2004] ETMR 57 ref. para. 57:- 
“it is irrelevant whether there are other, more usual signs or indications 
for designating the same characteristics of the goods or services. “The word 
“exclusively” in Article 3(1)(c) of the Directive is not to be interpreted as meaning that 
the sign or indication should be the only way of designating the characteristic(s) in 
question – 
 
and ref. para. 99:- 
-merely bringing together descriptive elements without any unusual variations 
as to, for instance, syntax or meaning, cannot result in a mark consisting of 
such elements escaping objection. 
 
31. From the above, I am therefore aware that the mark’s distinctiveness must be 
assessed in relation to the goods/services sought by the applicant. I must also have 
regard to the perception of the average consumer (who is deemed to be reasonably 
well informed and reasonably observant and circumspect).  
 
32. Exhibit AHE2 as with the later exhibits, the words “SUMMER CAMP USA” are 
preceded by the mark “BUNAC”. The advert in the “British Blind Sports” January 2003 
has the letters USA on the line underneath the words “SUMMER CAMP” so I believe 
that the advert would be read as “BUNAC`s SUMMER CAMP”. 
 
33. The turnover for the goods and services would appear to be high but I am unable to 
place the figures in context with regard to the overall value attributable to this market 
sector within the UK or the percentage of this market attributable to “BUNAC” 
 
34. Exhibit AHE.4 are examples of how the mark has been used in advertisements, which 
are invariably preceded  by the heading “SUMMER CAMP jobs in the USA” the heading 
is followed by the advert which begins with the word “BUNAC” followed by the words 
“Summer Camp USA programme offers you”  followed by details of the offer. To my 
mind this use of the mark would seem to convey that it is a Summer Camp programme in 
the USA being offered by “BUNAC”. The mark would seem to be a “bringing together of 
descriptive elements”, the words – “SUMMER CAMP USA”, would do no more than 
designate the kind of goods and services on offer which are designed to provide 
employment and travel arrangements for summer camps within the USA. 
 
35. Exhibit AHE.5 confirms from a 2003 mailing list the breadth of distribution within 
the UK of promotional literature. 
 
36. Exhibit AHE.7 shows examples of literature relevant to “SUMMER CAMP USA” the 
mark is shown variously with the prominent word “BUNAC”, although other areas show 
the words “SUMMER CAMP” the letters “USA” have been picked out in a different 
colour or font with the  result that I believe, the average consumer would perceive the 
literature as being about a summer camp that was in the USA. 
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37. Exhibit AHE. 8 is a brochure sent by the Year Out Group in March 2004 to all UK 
schools and colleges. The relevant page is number 8 “BUNAC” is prominently displayed 
at the top of the page and a list of various programmes are set out, beginning with 
“Summer Camp USA” followed by “Volunteer Ghana” and “Volunteer South Africa” 
amongst others. Within the context of the page as a whole I do not believe that the 
average consumer would see the mark “SUMMER CAMP USA” as sending a trade mark 
message but more likely indicating the name of the particular programme, but would see 
the mark “BUNAC”, in a prominent position at the top of the page, as indicating trade 
origin. 
 
38. Exhibit AHE.9 contains four letters, two from the educational sector one from a local 
authority council and one from sportscotland.  Apart from the letter from sportscotland 
the others follow a very similar format. It may be argued that trade customers are more 
discerning than the public at large. As has been stated before, the greater participants in 
these programmes are students. 
 
39. The question is whether the mark would serve to indicate, when encountered by the 
average consumer, that the goods/services sold under the mark originate from a 
particular trader and, thus, distinguishes their goods/services from the goods/services 
of other traders. I consider that the words “SUMMER CAMP USA” 
sends an obvious message and, therefore, the mark would not be taken by the average 
consumer as a sign of origin in one particular trader but as a descriptor and therefore 
Section 3(1)(c) is upheld. 
 
40. In relation to (b) it was held in Postkantoor that: 
 

“86 In particular, a word mark which is descriptive of characteristics of goods 
or services for the purposes of Article 3(1) (c) of the Directive is, on that 
account, necessarily devoid of any distinctive character with regard to the 
same goods or services within the meaning of Article 3(1)(b) of the Directive. 
A mark may none the less be devoid of any distinctive character in relation to 
goods or services for reasons other than the fact that it may be descriptive.” 
 

On that basis the objection under Section 3(1)(b) will also have been made out 
without my needing to consider whether there is also an independent objection under 
this heading, though in my view approaching the matter from the perspective of the 
average consumer who encounters the mark is unlikely to produce a different result. 
 
That is to say the mark would lack the requisite degree of distinctive character to be 
relied on as an indicator of trade origin. 
 
41. The test to be applied to demonstrate that a mark has become distinctive through use 
is clearly defined in Windsurfing Chiemsee (C108 & 109/97) [1999] ETMR 585, the 
ECJ provided guidance as to the conditions which should result in a finding that a 
trade mark has acquired a distinctive character through use. The court found that: 
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Windsurfing Chiemsee Produktions v Huber [1999] E.T.M.R. 585 ref.para. 
51 :- 

 
“In assessing the distinctive character of a mark in respect of which 
registration has been applied for, the following may also be taken into account: 
the market share held by the mark,; how intensive, geographically widespread 
and longstanding use of the mark has been; the amount invested by the 
undertaking in promoting the mark; the proportion of the relevant class of 
persons who, because of the mark, identify goods as originating from a 
particular undertaking; and statements from chambers of commerce and 
industry or other trader and professional associations.” 

 
And ref. para. 52:- 
 
“If, on the basis of those factors, the competent authority finds that the 
relevant class of persons, or at least a significant proportion thereof, identify 
goods as originating from a particular undertaking because of the trade mark, 
it must hols that the requirement for registering the mark laid down in Article 
3(3) of the Directive is satisfied. However, the circumstances in which that 
requirement may be regarded as satisfied cannot be shown to exist solely by 
reference to general, abstract data such as predetermined percentages.” 

 
42. Also as Morritt L.J. stated in Bach Flower Remedies [2000] RPC 513 at page 530 
lines 19-21 

 
“First, use of a mark does not prove that the mark is distinctive. Increased use, of itself, 
does not do so either. The use and increased use must be in a distinctive sense to have any 
materiality. “ 
 
43. Although the sales and advertising figures are quite high the mark is used with other 
more dominant trade mark matter, such as “BUNAC”. It is not possible to ascertain from 
the evidence that the relevant public would identify “SUMMER CAMP USA” as 
indicating source. It is this materiality of  the use that raises concerns rather than turnover 
or advertising figures; if it is not material then all other questions become secondary. 
 
44. In my view the sign applied for will not be taken as a trade mark without first 
educating the relevant consumer that it is a trade mark. I remain unconvinced that the 
evidence demonstrates that the average consumer has been educated to see the sign 
“SUMMER CAMP USA” as a trade mark. It therefore fails to overcome the objection 
raised under Section 3(1)(b) & (c). 
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Conclusion 
 
45. In this decision I have considered all the arguments filed by the applicant and all the 
arguments submitted to me in relation to this application and, for the reasons given, it 
is refused under the terms of Section 37(4) of the Act because the mark fails to qualify 
under Sections 3(1) (b) & (c) of the Act. 
 
 
 
 
 
 
Dated this 8th  day of  October 2007 
 
 
 
 
 
 
R E Fowler 
 
For the Registrar 
The Comptroller-General 
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