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carefully tried and determined on the banks of the
Hoogly, is less proper to be retried on the banks of
the Thames. That seems to have been the feeling of
the learned Counsel for the Appellants, who have
very candidly abandoned any attempt to shike the
concurrent Judgments of the Courfs below upon that
point. They have, however, raised a question
whether, assuming the lands in gquestion to haye
been properly found to have been part of those
which were the subject of the resumpfion proceed-
ings in 1833, the Respondents can be paid to have
established their title thereto, inasmnch as the
settlement for the linds in question was improperly
made by the Government with those whom the
Respondents represent, whereas that setflement
ought to have been made wifh the Mullicks:

The effect of the resumption proceedings - in
1833 was this. The Government had claimed to
resume and assess 117 beegahs of land ; of those
117 beegahs of land it found that 45 beegahs
were, as contended by the Mullicks who appeared
on that proceeding, lakheraj land, part of their
garden which had been washed away and reformed,
and they aecordingly released those lands. The re~
mainder of the 117 beegahs, in round numbers 72
beegahs, were held to be subject to resumption and
assessment of revenue, and it was direbted that the
revenue ghould be assessed upon them according to
the Regulations.

That proceeding, it is admitted, was final as be-
tween all the parties to it.  The usnal procesdings
were gubsequently had. The revenue appesrs to
have been assessed upon these lands in the ordinary
way. The Appellants now contend, snd it is sub-
stantially the only argument tirged at their Tord-
ships’ bar, that those 72 beegahs, and whatever land
may have heen added to it by subsequent ageretion,
is to be treated a8 an aceretion upon their 45 heegahs
of lakheraj land, and as Tand for which the Govern~
ment was bound to sefile with them and with no
other person.

A question has been raised, by way of prelimin-
ary objection, whether'such & ease is open fo them
upon this Record, and their Lordships having con-
sidered the pleadings are clearly of opinion that it
is not, The principal ifsue at page 19 is:—
«Whether it is true that the dizsputed land is in~







4

fore there is, on the one hand, an affirmance that
the land was the subject of other proceadings ; and,
on the other hand, a denial that they were the enb-
ject of the pruﬂwdmgn of 1833,

Their Lovdships eannot but feal that it would
be most mischievous to permit parties who had had
their case upon one view of it fairly tried, 10 come
before this Board, and to seek to have the Appesl
determined upon grounds which have never been
considered, or taken, or tried in the Cenrt below.
Tt is obvious that if they wished to mike the case
which they now make, they would, by their an-
swer, have put the case in the alternative, via. that
assuming the land in ‘Guestion o have been the
suhject of those proceedings of 1833, the title which
they now set up was a title under which ' they
might fairly claim to hold. Whether that title conld
be substantiated, it is needless for their Lordships
fo consider, because they are clearly of opinion that
the question cammot be litigatéd upon this Appeal;
and therefore they sbstain from-doing so. They
would only point out, that eimsidering wht was
done in the first suit in:the Court of the 24 Pes-
gunnahs, considering the lapse of time sinee -the
settlement was made, and congidering what the Re-
venue law, with respeet to the claims of parties
claiming fo have a préferable right of settlement,
may be, it appears to them that the' Appellants
would have very considerable difficulty in establish-
ing their case. They do not feel thatit would be
right to make any special reservation, which wonld
invite further litigation by the raising of such a cese,
It might have been raised in this suit, and has not
been so. If having rested their defenco on o filse
issue thay are precluded by the decrees of* ‘the Couzts
below from hereafter raising the case mow made,
their Lordships do not feel that it waulﬂ. be right to
open the door to-theém. If they arenotso precluded,
the dismissal of this Appeal will not create a bar to
them. '

Upon the whole; their Tordships foel that the
only order which' they: can advise Her Majesty to
make upon this Reeord is that the Decrees of the
High Court of Caleutts in the two Appeals, Nos.
721 and 722, affirming the Decree of -the Principal
Sudder Ameen of Zillah 24 Pergunnahs be now
affirmed, and this Appeal dismissed with costs.




