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THE question in this case is whether the wheat
that wus taken in storage by tho Respondents, un-
der the cireumstances stated in the Chief Justios’s
report of the evidanos at the trial before him, is to
bo oansidersd us property held by the Respondents
in trust, or whether it is carrettly deseribed in the
proposal snd in the policy of insuranes as property
in wlich the Respondents were interestod for thom.
slves?  Aocording to the case that wes cited by
Mr. Thesiger in his very able argument, the words
of the poliey as to property huld in trust ought not
to receive n tochnicsl Chencery construction (if T
may so cull it), but the snbetuntial question is
whether the Respondonts were the boneficial owners
of the wheat insured or had merely the possession
ns bailees, whilst the property remained in the
furmers who deliverad the wheat, so long at least ns
it was-not setuslly sppropristed by use or payment,
on the part of the Respondents ¥

Looking to the evidence, in ondar to ascertain the
conditions upen which this wheat was delivered and
taken in stornge, we find ot page 18 of the Heeord,
in the evidence of Mr, Randall {me of the Plain-
tiffs) the following pussage ;:—* At the time of the
“fire tho whole of tho wheat, exoepting o few bugs,
*—not more than 20,—wns in bulk, Tt had been
“uhot out of buge into large hutohes, Have beéen
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“a miller twelve years. The wheat was ours to do
“what we thought proper. We might grind or
“goll ; and when any one came who had brought
“us wheat, we had to pay market price of equal
“ quality.”

Again, in the evidence of the foreman of the
Plaintiffs, we find in p. 19 :—* Farmer brings the
“ wheat, and he can sell it when he pleases to the
“miller. Miller can do what he likes with it,
“ grind it or sell it. All wheat when brought was
“ emptied at once into & storing-place in presence of
¢ farmer who brought it.”

The evidence of the only farmer who was ex-
amined does not throw any light upon the question,
but rather obscures it. The substance and effect
of all the evidence that bears on this part of the
case is this. When wheat was brought by the
farmer to the miller, he deliverad it to the miller to
be stored with his current stock that was used for
the known purposes of his trade. It was, with the
consent of the farmer, put into storage with this
consumable stock of the miller; the farmer got a
storage receipt for it, and might afterwards come at
any time he thought fit to claim the price of the
same quantity of wheat of equal quality accord-
ing to the market price of the day on which he
claimed paymeut.

The evidence is somewhat confused and incon-
sistent on the surfuce in one or two places, but it
sufficiently appears that the farmer had the right to
select his time for demanding payment for the
wheat, which, with his consent, was stored at the
time of delivery, as part of the current consumable
stock which the miller might grind or sell or use
at his will and pleasure for his own profit.

There is no direct evidence that the farmer had
the option of claiming an equal quantity of wheat
of the like quality, instead oi the vulne in money ;
and from the very nature of the dealing he could
not get back the identical wheat delivered, as it
was mixed in the common stock with his con-
sent. A bailment on trust implies that there is
reserved to the bailor the right to claim a rede-
livery of the property deposited in bailment. No
donbt the cases that are referred to are generally
cases of a bailment without a question of mixture.
Mr, Thesiger in bis argument put it as if there wos
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some distinotion in the ease, in favour of the Appel-
lants, on acoount of the mixture; but the faots as
they sppear on the evidence exclude the spplics-
hility of such a distinetion. Taking the view of it
most favourable to his wrgument, that the furmer
could elaim as of right an equal quantity of the like
quality, this must be without reforence to any
spocific bulk from which it should be taken, for the
stock with which he consented to allow his whest
to be mixed might all have been used for the benefit
of the miller hefore the claim of the farmer would
bo put forward.

The law seems to be comcisely and nocumately
stuted by Bir William Jones in the passages cifed by
Mr. Mellish, from the treatise on Bailments (pp. 64
and 102). Wherever there is a delivery of property
on a oontract for an equivalent in money or some
other valuable commodity and not for the return of
the identical subject matier i its original or un
altered form, this is & transfer of property for value,
—it is a sale and not & bailment.

Chanecellor Kunt in his Commentarios (vol. ii., p.
781, 11th edn.), where he refers to the case of Sey-
mour v, Brown, of which he disspproyes in common
with Mr. Justioe Story, adopta the test, whother the
identioal subject matter was to bo restored either s it
stood or in an altered form ; or whether o difforont
thing was to be given for it as an equivalent ; for in
the latter case it wns a sale, and not a builment.
This is the true and ssttled doctrine aceording to
his opimion. Now the firmers do not appear on the
evidenve to have contrusted for more than to be
paid for sn equal quantity of the like quality of
wheat delivered, at the muarket-price of the day on
which a settlement should be demanded. Suppos-
ing that there was an implied option to claim an
equal quantity of the like quality st wuy time after
delivery, there counld be no right of claimiog an
aliquot part of the identical bulk with which his
wheat was mixed up of the time of delivery, for
this wus consumahle at the will and pledsure of the
miller, as purt of the current stock, lable to fuotus-
tion, from time to time, both in quantity and quality.

Moreover, it appears to their Lopdships that
there is no sound distinetion, in principle, hebween
fhis snd the case of monsy duposited with o benker
on a deposit receipt, It may have been deposited
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in negotiable paper, in hank notes, or in sovereigns,
but it is paid in upon the known course and eon-
ditions of the banker’s dealings. A man is sup-
posed to intend the natural eonsequence of his aets,
He knows the course of dealing; he hands in the
money ; he gets a deposit receipt; he knows that
the money 1s taken by the banker fo be dealt with
as part of his current capital, to be used as his own
for his own purposes. By the deposit, it is placed
in the disposing power of the banker; and surely
he who has aequired the disporing power over
praperty for his own benefit, withont the control
of another, has the beneficial ownership.

In the banker’s case in the House of Lords, the
caso of Foley v. Hill (2 H. of L. Cas,, p. 25) the
question was fully discussed whether a banker,
under such circumstances, eould ho eonsidered and
dealt with as a frustee.

At page 36, Lord Cottenham says, ‘“Money
“when paid into a bank, ceascs altogether to he the
“money of the prineipal ; it is then the money of the
“banker, who i bound to return an equivalent by
“ paying a similar sum to that deposited with him,
“when he is asked for it. The money paid into the
“bankers, is money known by the prineipal to be
‘“placed there for the purpose of heing under the
“control of the banker, it is then the banker's
“money ; he is known to deal with it as his own ; he
“mokes what profit of it he ‘cam, which profit he
“retains to himself, paying back only the prineipal,
“ aocording to the custom of bankers in some places,
“or the principal and a small rate of interest, acoord-
“ing to the custom of bankers in other places. The
“money placed in the custody of a bauker is, to all
“intents and purposes, the money of the banker, fo
“do with it a8 he pleases; he is guilty of no breach
“of trust in employing it; he is not answerable to
* the principal if he puts it into jeopardy, if he en.
¢ gages in a hazardous speculation ; he is not bound
“to keep itysor deal with it as the property of his
“principal, but he is, of course, answerable for the
* amount, becnuse he has confracted, having reosived
“that money, to repay to the principal, when de-
“manded, a sum equivalent to that paid into his
“hands.”

An indelible incident of frust property is that a
{rugtee can never make use of it for his own benefit.
An incident of property, that is in bailment, is that
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stock of the mill. It seems to be an equitable term
of the final settlement, in which the farmer has
the benefit of selecting the time that is most ad-
vantageous for himself to claim payment at the
warket price of the day for the same quantity of like
quality of wheat that he delivered.

The charge for deduotion or storage of so much
in quantity as was delivered may be sof off against
the farmer’s privilege of selecting his own time for
payment at the mgrket rate of the day. This is the
more reasonable if there was an option on the part
of the miller to give the farmer a like quantity of
a like quality, becaunse he might then be supposed
to have kept a quantity in storage for the purpose
of having it in his power to exercise this option;
or if the farmer had a corresponding option of
claiming an equal quantity of like quality, instead
of the money value, But, however this may be,
it does not vary the general nature of the case any
more than where deposits are made with a banker
for a given time, and he allows a small rate of in-
terest on the money. -

Putting the insurance out of view, let us see on
whom would the loss fall of the stored wheat de-
stroyed by this fire. Would it be any answer for
the miller to say to the farmer when he came to claim
the price of the wheat according to contract, ¢ All
‘“ this wheat has been destroyed by a fire” ? The
farmer might well reply, It was delivered to you,
““and at once put into your current stock, to be used
“as you thought fit for your own use and benefit.
“ Yon acquired eomplete dominion over it, and you
‘“ must therefore bear the loss.” It is not upon the
exercise of a dominion not subject to control, but
upon having such dominion, that beneficial owner-
ship depends. The party who has acquired such
dominion over property is not bound to exercise it
in any particular way or at any partieular time, but
the having the power to nse property as his own for
his own purposes is wholly irreconcilable with the
notion of his heing a trustee of the property, hold-
ing it for the benefit of his cesfud que trust.

There is a passage in ‘Doctor and Student” to
which reference may here be made. Tt is in the
second dialogue, chapter xxxviil.: A man may
“have of another, by way of loan or borrowing,
“ money, corn, wine, aud such other things, where
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¥ the mme thing ednnot be delivered if it be céeu-
“ pied, Yut snother thing of like nature and' iike
“ valne must be dalivered for it; and sick fifngh
“hnﬂwbthaybnlmttomy,bym‘ﬁ!lﬁ”_
“use as his own ; and therofore, if h
‘ ut lis joopardy.”  Here, by fores of thit eolitiet;
the miller might wse ns his own the whale of the
wheat that wos delivered to him by the firmers.
Aovoordiugly the miller would be responsible to the
farmers, notwﬂhdmdmgtbolo-afmwhutby
the fire.  Ras sue perit domine, '

If; then, the property was so vested in the Re-
spondents that they must bear the loss by the fire,
if not indemuified by insaranoce; is not this the very
ense in which, on «ffecting an insurance, n man
ought to deseribe the property substantislly and
henestly as being insured for himself and not held
in trust for the benefit of another? Although
afterwurds there may have bem some inecesciness
and inconsistency in the language of Mr. Randell,
when trying to got o settlement and meeting objec-
tions that were raised by the Appellants (and we
ull know that sush'is not wiusunl in disputed cases),
this cannot alter the logal result of fhe whole toams-
aotion, It depends upon ssoertained faets, nnd we
are hound here to read the report of the evidence as
rensonable men with the eyes of eommon sense, and
lumﬂknm;mtmfermawhmhthaMmtof
the evidence fhirly warrants,

Their Lordships do not find anything in the
report that is not reconcilable with the Plaintiff's
statement of the result of the dealings. & The
“ wheat waa ours to do what we thought proper,
“ We might grind or séll; and when any one came
“who brought us wheat, we had to pay markot
“ price of equul quality.” The result ig, in the
opindon ‘of their Lordships; that the firmers who
delivered their wlest to the Respondents upon the
terms disclosad in the evidence should not be von-
sidered afterwards to be the beneficial owners and
the Respendenta’ bailees in trust for the frmers,

It sppears o their Lordships that this is not the
case of u posssssion given subject to a trust, but
that it ir the ease of & propety transferred for
value, at the time of delivery, upon special terms of
softloment,

What Clhancellor Kent deseribes us "tha true
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“and settled dooirine,” which had heen disturbed
by the casa of Saymour v. Browne, but has been
reseftled by subsequent decisions, is the doetrine
which is laid down with his known precizion by Sir
William Jones. It comes to this, that where goods
are delivered upon a contraot for a valuahle considera-
tion, whether in money or money’s worth, then the
property passes. It is a sale and not a bailment. In
the case of mixture by consent, the identity of the
gpecifio property of sach who consents is no longer
ascertainable, and the mixed property belongs to
all in common. It may perhaps he regarded,
under special cirenmstances, as the case of perscns
having a common property, and if they all coneur
in & bailment of this property, all may require a
redelivery of what they bhave so put in bailment.
It may be that in such a case each might olaim
separately to have an aliquet part of the whole
restored to him; but here the current stock was,
from its very nature, liable to ha changed from day
to day, both in quantify and quality. The delivery
was not for the peculiar or primary purpose of
storage simpliciler, as in the case of a bailment of
property to be returned to one hailor, or of any part
to ona or more of several joint bailors; but the
wheat was delivored by cach farmer independently,
to be stored and nsed os part of the ourrent stook
or capital of the miller’s trade,  Thero scems to be
no ground upon which a hanker is held not to be a
trustes, or a hanker's current capital not to be trust
property, thai is not applieable in prineiple to the
case of the miller and his current stock of wheat,
which is his trading capital.

Therefore, it appears to their Lordships that the
description in fhie proposal and in the policy is a
correct and honest description of the subject of the
insurance, As the question reserved at the trial
was whether the wheat taken in storage should be
congidered as trust properly, within the terms of
the conditions of the poliey, and as their Lordships
think that it should not be so considered, they will
humbly advise Her Majesty that the Order of the
Court below, discharging the Rule Nisi to set aside
the Verdiet, cught to be affirmed and the Appeal
dismissed with Costs.




