


was reversed, and it was held by a majority of the Full Court, consisting of Sir A. Gib Ellis, C.J., and Northcote, J., 
Nathan, J., dissenting, that the bill of sale was not fraudulent. And the orders in bankruptcy were consequently 
discharged.

It was objected before their Lordships that the application of the respondents ought to have been made in the first 
instance to the Full Court under sect. 10 of the Bankruptcy Jurisdiction Amendment Law, No. 17 of 1877. This 
objection was taken before Nathan, J., and disallowed by him. The point does not seem to have been raised in the 
Court of Appeal when the error in procedure, if it was an error, might easily have been set right. At any rate it is 
not noticed in the judgments delivered on the appeal. Their Lordships would be slow to give effect to any objection 
not affecting the merits of the case, unless it were reasonably clear that it had been pressed in the Court below. But 
they think it right to add that they see no ground for limiting the power of the Court exercising jurisdiction in 
bankruptcy to revoke a provisional order or annul an adjudication under sect. 151 of the Bankruptcy Law, 1879.

Happily there is no conflict of evidence in this case. Nor can there be any doubt as to the law to be applied. The 
decisions of the Court of Appeal in England in Ex parte King 19, Ex parte Ellis 20, and Ex parte Johnson 21, are in 
point. And notwithstanding the criticism of the learned counsel for the appellant their Lordships think those 
decisions good sense and good law.

The facts of the case may be stated very shortly.

By an agreement dated the 4th of June, 1891, Rees agreed to sell and the respondents agreed to buy a minimum 
quantity of 3000 tons of 





making short deliveries he declared that he had any quantity of logwood, but that the rains prevented it being sent 
down. His contract, he said, would be kept at the end of December. Later on, however, he admitted *141 that some 
of the respondents' money had gone to buy drays, harness, and mules, and that some had gone to pay for an 
ironmonger's business which he had bought. Then Mr. De Mercado insisted on security being given and on more 
rapid deliveries. All the time Rees assured Mr. De Mercado that he had practically no other creditors, and that he 
was perfectly to shew his assets and liabilities. His assets were put down at£11,600 in all. His total liabilities were 
represented to be£7700, of which the sum of £6200 was owing to the respondents. He was closely questioned, both 
by Mr. De Mercado himself and by his solicitor, Mr. Farquharson, as to the items in this memorandum, and as to 
his position generally. He satisfied them both that the memorandum was a true and honest account, and that, 
although his money was looked up, the value of his assets exceeded his liabilities by nearly £4000. Then Mr. De 
Mercado advanced him £600 more to pay off an overdraft with his bankers, and on the same day, the 2nd of 
November, he executed a bill of sale of his drays, harness, and mules, and his stock in trade in the ironmongery 
business, to cover his indebtedness to the respondents.

During the month of November the deliveries of logwood were rather more satisfactory. On the 30th of that month 
Rees applied for another advance to pay off an overdraft of £500 with the Colonial Bank. Rees was again 
questioned by Mr. De Mercado and his solicitor as to his position, and again he succeeded in satisfying 





sale of the 2nd of December can be impeached. It is obvious, as the learned Chief Justice points out in his very 
able and exhaustive judgment, that the contemporaneous advance was made and the promise of further assistance 
was given “in order to enable Rees to carry on his business, and in the reasonable belief that he would thereby be 
enabled to do so.”

It was objected indeed that Rees was not carrying on a business properly so called, and that the advances which the 
respondents made to him were not properly speaking advances at all. In the Court of first instance Nathan, J., relied 
on both these objections. In the Full Court, in deference to the view expressed by the Chief Justice, he forbore to 
press the former, though he still insisted on the latter. It is not very easy to understand either objection. A man who 
traffics in logwood carries on a business, whether he buys the logwood in which he deals or digs it up or cuts it, 
and the occupation in which he is engaged is not the less a business because he finds it for a time more profitable 
to consign all his produce to one customer than to offer his wares to the public generally. Nathan, J., came to the 
conclusion that the payment of the £500, and the further *143 payment to Rees, were not properly speaking 
advances, but were repayments of part of the value of logwood previously delivered by him under the agreement of 
the 4th of June. But, as the Chief Justice observes, the respondents were under no obligation to make any 
repayments at all to Rees. The moneys they paid him—the £500 and the £400—were their own moneys, and came 
out of their own pocket.

Their Lordships cannot help thinking that the fallacy in the judgment of Nathan, J., is in some measure due to his 
having taken an erroneous view of the agreement of the 4th of June. He 






