Judgment of the Lords of the Judicial Com-
millee of the Privy Council on (1) the Con-
solidated Appeals of The Assels Company,
Limited, v. Mere Roihi and others, and The
Assets Company, Limited, v. Wiremu Pere
and another ; (2) The Consolidated Appeals
of The Assets Company, Limited, v. Panapa
Waihopi and others, and The Assets Company,
Limited, v. Wi Pere and others ; and (3) The
Consolidated Appeals of The Assets Company,
Limited, v. Teira Ronginui and others, and
The Assets Company, Limited, v. Heni Tipuna
and others, from the Court of Appecl of New
Zealund ; deliverad 1st MHarch 1903,

Present at the Hearing :

Lorp MACNAGHTEN.
Lorp Davey.

Lorp RoBERTSON.
Lorp LixpvLEY.

Sir ArTEHUR WILSON.

[Detivered by Lord Lindley.]

The substantial question raised in each of
these thrce Appeals is whether the Assets Com-
pany, Limited, bas acquired a good title, as
against the Plaintiffs, who are Natives, to certain
lands in New Zealand. The Natives have long
been out of possession. The Assets Company ix
and has been for many years not only in posses-
sion but also registered in the land registers of
the Colony as owner of the lands in dispute,
The Appeals arise out of actions brought in the
Supreme Court by a few Natives to recover por-
tions of land which formerly belonged to them
and many others. In form the actions are not
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for recovery of possession, but for theé rectifica-
tion of the register and for mesne profits. But
whether the substance or the form of the actions
is regarded, it is obvious that it is for the Plain-
tiffs to establish their claim, and not for the
Assets Company to prove their title as if they
were themselves Plaintiffs out of possession.

The lands in question in the first Appeal are
known as Waingaromia No. 8; those in question
in the sccond Appeal as Waingaromia No. 2;
and those in question in the third Appeal as
Rangatira No. 2.

The title of the Assets Company is derived
historically through one Cooper, who many
years ago bought the lands in question from
the natives. The sales to him were carried
out in the Native Land Court. Orders and
other documents necessary to enable the Assets
Company to be registered as owner under
the Land Transfer Acts werc obtained, and
the Assets Company was registered accordingly
as its titles were completed. The Company’s
title as registered owner is impeached by the
Plaintiffs in all three cases on two grounds, viz.,
first, that the registration of the Company as
owner was procured by fraud, and secondly, that
such registration was invalid by reason of the
invalidity of the orders of the Native Land
Court on which warrants of the Governor, having
the effect of Crown Grants, were issued, on
which warrants the registration was founded.

Before dealing with the facts relied upon for
the purpose of establishing these contentions it
will be convenient to examine the Statutes re-
lating to the Land Registry, and to ascertain the
legal effect of registration, for if this effect is
what the Assets Company contends there is an
end of the Natives’ claim. The Assets Company
contends that, in the absence of fraud by the
Company or its agents, registration is conclusive,
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and confers a good title on the Company; and
that defects in the proccedings in the Native
Land Court, even if proved, cannot affect the
title of the Company, although such defects may
possibly entitle the Natives to compensation for
any injury caused to them Dby improper regis-
tration. The question thus raised is one of the
greatest importance in the Colony, and, unfor-
tunately, there is a difference of opinion upon it
amongst the members of the Supreme Court.

Tl:e system of Land Registry in New Zealand
was introduced in 1860 ; and from 1870 to 1585 it
was governed by the Land Transfer Act ol 1570
and Acts amending it passed in 1871, 1874,
1880, and 1885, when 1t was repealed, but
re-enacted with amendments and additions.

The Act of 1870 was, shortly, to the following
effect. In every district there was a District
Land Registrar whose duty it was to examine
into the title of every person applying for regis-
tration, and if satisficd with the title he was to
issue a certificate of title and to register it. His
certificate duly avthenticated under his hand and
seal was made cvidence in all Courts of Law and
Equity of the particulars therein set forth,
and of their being entered in the Register Book ;
and except in cases after provided the certificate
wus conclusive cvidence that the person named
in it was entitled to the laud mentioned in it for
the estate or interest therein mentioned, and no
certificate could be impeached on the ground
of want of notice or of insufficient notice of the
application to bring the land under the pro-
visions of the Act or on account of any error,
omission, or informality in such application or
in the proceedings pursuant thereto by the
District Land Registrar.

In connection with this cnactment it is
material to notice that on registration the
applicant’s documents of title had to be given
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up to the Registrar to be cancelled and kept
in the office.

The excepted cases mentioned in the clause
referred to above were fraud, prior certificates or
registered grants, omitted or misdescribed ease-
ments and errors in descriptions of parcels or
boundaries. There was moreover another ex-
ception in favour of persons adversely in posses-
gion when the land was brought under the
provisions of the Act and continuing up to the
time of granting the certificate.

As regards fraud, it was provided that, except
in cases of fraud, no person dealing with
a vegistered proprietor nced inquire into the
circumstances in, or the consideration for, which
he or any previous registered proprietor became
registered, nor see {o the application of purchase
moncy, nor he affected with notice direet or
constructive of any trust or unregistered interest ;
and knowledge of any such trust or interest was
not of itself to be imputed as fraud.

It was further provided that no action for
possession or other action for the recovery of
any land should lie against the registered pro-
prictor for the estate or interest in respect of
which he was registered except in certain
specified cases; and except in these cases the
production of a registered grant or certificate
was an absolute bar to any such action against
the registered proprietor, any rule of law or
equity to the contrary notwithstanding. The only
excepted case which need be mentioned was thus
expressed : “the case of a person deprived of any
* ]Jand by fraud as against the person registered
“ as proprietor of such land through fraud, or as
“ against a person deriving otherwise than as a
“ transferee bond fide for value from or through
“ a person so registered through fraud.”

The other excepted cases above referred to do
not require further attention.

Sects. 48 and 129.

Sect. 139.

Sect. 119.

Sect. 129,
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There was power to rectify the Register; and to
state cases for the opinion of the Supreme Court.
The provisions relating to these matters were
re-cast in the Act of 1885 and may be passed
over,

Light is thrown on the general scheme of the
Act by the provisions velating to the Land
Assurance Fund. A schedule of charges to be
paid by persons applying for registration is given
at the end of the Act and these chargss form
the fand.  Any person deprived of land in
consequence of any {fraud, or through the
bringing of such land under the nrovisions of
the Act or by the registration of any other person
as proprietor, or in consequence of any error,
omission, or misdescription in any certificate
of title or in any entry or memorial in the
Register Book might bring an action for damages
against the person upon whose application such
land was brought under the provisions of the Act
or such erroncous registration was made, or who
acquired title through such fraud, error, omission,
or misdescription. This was qualified in certain
cises of a transfer to a bonrd fide prrchaser for
value by making the assurance fund hear the
damages sustained. This prosision, taken in
connection with those already referred to, went
far to show that except in the excepted cases
the registered certificate was to be conclusive
and that the remedy of persons wrongfully
deprived of their property was to obtain danages
from the wrong-doer.

So the matter stood under the Act of 1870.

The Act of 1871 introduced a Provisional
Register for dealings with Crown lands before
grants for them werc obtained and before
certificates of title under the Act of 1870 could
be issued. The temporary receipts and memorials
jssued under this Act were made evidence, but
it was enacted at the end of Section 9 that the
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estate or inferest of a registered proprietor of
land on the Provisional Register should be inde-
feasible only against the person named in the
original receipt and all persons claiming through,
under, or in trust for him. This shows pretty
plainly what the effect of being on the Permanent
Register was understood to be.

The Act of 1874 provided for the registration
of instruments affecting land granted under the
Native Land Acts, but for which no Crown grant
had been issued. The machinery of the Pro-
visional Registry was made applicable to these
cases ; but otherwise the Act is not important.

The Act of 1880 merely extended the Act of
1870 to some cases to which tbat Act did not
originally apply.

The Tand Transfer Act of 1885 consolidated
and amended the previous Acts, and although it
was not in force when the property in dispute
was being dealt with in the Native Land Court,
it was in operation when the Assets Company
was registered as owner. The system of regis-
tration already described was continued, but some
important provisions were added, and many of
the clausesin the previous Acts were revised and
altered. ‘I'be following are those sections which
are important on the present occasion.

Section 10 deseribes the land subject to the
provisions of the Aef. It includes—

«“All land which bas already in any manner
“ become rubject to the provisions of the Land
“ Tranfer Act, 1870, or any Act amending the
¢« same, or of the Land Registry Act, 1860.”

« All land hereafter alienated, or contracted to
¢ be alienated, from the Crown in fee.”

« All land in respect of which any order shall
¢ hercafter be made under the provisions of any
« Native Land Actin force for the time being
« which shall have the effect of vesting such
 land in any person in freehold tenure.”

Land Transfer Act 1874.

Land Transfer Act of 1880, Scets. 7 and 9.

Land Transfer Act, 1885.

Sect, 10.
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Sects. 19 and 28,

Sect. 31, &e.

Sect. 35.
Seet. 36.

Seet, 42.
Sect. 43 and 44.
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All the lands in dispute in these Appeals
appear to their Lordships clearly to come within
this Section 10. The certificates of title issued
under the Act of 1870, Section 33, and the issue
of the Governor's warrants make this point plain.

Section 12 makes a certificate of title issued
on the Governor's warrant equivalent to a Crown
grant, and Scction 13 makes the warrant con-
clusive evidence to the Registrar of the matters
required to be stated therein.

The mode of applying for certificates of title
is much the same as before; and the old title
deeds are to be delivered up and cazcelled as
hefore. The scctions relating to this subject,
and the forms in Schedule 2, strongly confirm
the view that the lands in dispute come within
Section 10.

The old provisions respecting the Reaister and
the duty to keep it are reproduced, and a certi-
ficate of registration is coneclusive evidence of
registration. No instrument not registered is
effectual to pass any estate or interest in land
under the provisions of the Act, but upon the regis-
tration of any instrumentin manner described the
estate or interest specified in such instrument
shall pass according to its terms.

The old enactments relating to provisional
registration are consolidated, and provision is
made for transferring to the Register the memo-
rials and entries on the Provisional Register as
soon as they are finally completed.

Scction 45 enacts that, subject to any special
provisions in the Act, all its provisions shall.
so far as circumstances will admit, apply to
Jand on the Provisional Register and to the
registration of instruments and other matters
affecting the same. This lets in a number of
important sections making the Register conclusive
(e.g., Sections 55, 67, 189, and 190), but it is
provided that the estate or interest of a proprietor
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on the Provisional Register shull be indefeasible
only against the person named in the original
receipt or owvder and those claiming $hrough,
under, or in trust for him. This reproduces the
last part of Scction 9 of the Act of 1871 before
referred to. As in the Act of 1370, soin this Act
of 1885, the Registor is made conclusive evidence
of the title of thu registered proprietor except in
cases of fraud, prior certificates of title or
registered grants, omissions or misdescriptions
of eascinents and wrong description of pareels or
boundaries, o which must he added adverse
claimants in possession at the time of bringing
the land under the Aet and continuing in such
possessicn at the time of issuing the certificate.

Certificatos of title duly signed and sealed are
made conclusive evidence of title as in the Act
of 1870. Sections 89 and 139.

The protection thus afforded is strengthened,
as in the Act of 1870, by the preservation in
Section 56 of the enactment against bringing
actions against registered proprietors (i.e.,
Section 129 of 1870) already noticed.

Further protection is afforded by the repro-
duction of Section 119 of the Act of 1870
relating to notice and knowledge of unregistered
interests, and there is a new clause specially
protecting dond fide purchasers or mortgagees
from registered proprietors.

The provisions relating to the correction of
certificates of title and of the Register bave
been re-cast, and the powers of the Registrar in
this respect have been enlarged. Subject to regu-
lations under the Act he is empowered to correct
errors and supply omissions, and to require
certificates of title or other instruments to be
delivered up to be cancelled or corrected if issued
in error, or it they contain any misdescription of
land or boundaries, or if fraudulently or wrong-
fully obtained. He can apply to the Supreme

Land Transfer Act, 1885, Sect. 55.

Sect. G7.

Sects, 65 and 66,

Sect. 36.

Scet. 159.

Sect. 190.

Sects. 68 and 69.

Scets. 70 and 71.
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Court to compel people to appear belore him
and to deliver up documents as required.
Appeals lic from his decisions to the Supreme
Court. Large, however, as these powers are, it
has been decided that they cannot be exercised
to the prejudice of a registered dond fide pur-
chaser. In re MMacarthy and Collins, 19 N.Z.
L R., 545 (1901). Their Lordships have not to
consider his power, but they doubt whether the
Registrar can set aside a Crown Grant orv its
statutory equivalent; they are disposed to
think that his power fo reetily is limited to
some fraud or other canss intervenine affer the
Crown Grant or equivalent instrinient which
originally brought the land on the Reyister.
“There does not, moreover, uppear to be any
power econferred on the Supreme Court fo
cancel or correct any certilleate of title or cutry
on the Reygister unless applied to by the Registrar
or on appeal from him, except where lanl or
some estate or interest therein is recovered by
some proceeding in that Court from n rogistered
proprietor. Tu such a case, if the proceeding is
uot expressly barred,—i.e., if having 1czard to
Section 56 the Plaintill is entitled to recover—
the Supreme Court or Judge ean direct the
Registiar to cancel a certificate or entry and to
substitnte another for it,

These provisions confer upon the Supreme
Court jurisdiction to entertain such actions, and
to malke such orders as those which give rise to-
these Appeals, if the Plaintiffs are entitled to
recover the land. Whether those orders have
been rightly made is a different question.

The provisions relating to the insurauce fund
are also reproduced, hut are cousiderably altered
and extended. Any person sustaining loss through
apy omission, mistake, or misfeasance of the
Registrar or any of his officers, and any person

deprived of any land through ifs being brought
34532, C
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under the Act, or by the registration of any
other person as proprietor, or by any error in any
certificate of title or in any entry or memorial of
the Register, or who has sustained any loss by
the wrengful inclusion of land in any certificate,
and who by that Act is barred from bringing an
action for possession or other action for the
recovery of the land may obtain compensation
out of the fund. Provision is also made for the
recovery by the Registrar of any money paid out
of the fund as compensation for loss occasioned
by fraud. Certain eases are excluded from com-
pensation out of the fund, but they are not
material on the present occasion. Actions for
the recovery of compensation out of the fund
are barred after the lapse of six years with an
extension in case of disahility.

The acquisition by Europeans of lands held
by Natives under their Native customs was regu-
lated by the Native Land Act 1873. 'The
procedure to be followed is there fully set out.
The proceedings commenced by bringing in a
claim for investigation of the Native title; and
if the title of the Natives was fourd satisfactory
a memorial of their ownership was drawn up and
signed by the Judge, and sealed with the seal of
the Court and enrolled. It might be appealed
against . but, subject to appeal, a certified copy of
the memorial signed by a Judge of the Court and
sealed with its seal, was not only evidence of the
facts stated in it, but was made ¢ conclusive of the
¢ ownership of the land described thercin accord-
“ing to Native custom.” Leases for not more than
21 years could then be granted, but Native land
could not be otherwise dealt with except under
the direction of the Court. Section 87 is express
on this point. In the case of a sale, a memo-
randum of transfer by the sellers to the purchasers
was signed and submitted to the Judge, and it
was his duty to satisfy himself that everytiing

Sect. 182,

Sect. 185.

Sect. 187.

Native Land Act 1873, Sects. 33, 47.

Sect. 58.
Sect. 51.

Sects. 48, 59, 60, 87.
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was in order, and that the proposed sale was fair
to the Natives, and that the consideration was
adequate and was paid. The memorandum of
transfer was an important document, but it was
not binding even as an agreement {Section 87).
On being satisfied that all was right, the Judge
was to draw up a certificate of the completion of
the sale, and endorse it on the memorial of
ownership with a declaration as thereinafter
mentioned to the effect that the purchaser should
thenceforth hold the land as frechold. This
document was theu fo he sent by the Judge to
the Governor with o recommendation for a
Crown Grant. By Seetion 75 the Judge or the
Native Land Court was authorised, by an Order
signed by him and under the scal of the Court,
to declare that the laml should be bcld for the
future in freehold tenure, and it was enacted
that such land should be held as {frechold
accordingly anything thereinbefore provided not-
witbstanaing, and from the date of such Order
the Native title over the land comprized in
such Order should be extioguished; and the
GGovernor was empowered at any time thereafter
to issue a Crown Grant for any such land.
The effect of such an order, commonly called an
“ Order of freehold tenure” was not to transfer
the title of the Natives, hut fo extinguish it,
and to confer a new right on the purchaser.

This Act of 1873 was followed by several
amending Acts, and was repealed by the Native
Land Court Act, 1886.

Their Lordships do not consider it necessary
at present to allude further to the Native Land
Acts. The important matters to be borne in
mind are: (1) That the Native Land Act, 1873,
was passed after the Land Transfer Act 1870.
and that Orders made by Judges of the Native
Land Court would have to be acted on by District
Land Registrars; (2) That the Native Land Court
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was speeially created to .W’ltCh over and protect
the Natives against being unfairly dealt with by
Europeans in transactions relating to lands; and
that the jurisdiction of that Court to sanction
sales, and make orders vesting lands in purchasers
for estates of freehold cannot be denied. How
far crrors in procedure affect the validity of
Orders made by the Court in the excicise of its
jurisdiction is one of the questions raised by these
Appeals.

Their Lordships’ attention was called to many
decisions on the Mative Land Acts and the Land
Transfer Acts, and some of them arc important.
The memorial of ownership which is a very
important document, and the root for tuture
purposes of the title of the Natives mentioned in
it has been lLeld to bé coucluswe (I re The
Okirae Rlock, 10 N.Z. 1.1, . 677.)

A memorandum of trans’fw hab been held fo
have no operation as a transfer or as an agree-
ment until approved by the Native Land Court,
but after such approval it becomes binding.
(Zn re The Kotarepaia Block, 3 N.4. L., S.C.
B4 Creditors Trustee of Arekatera Te Wera
v. Walker, 3 N.Z. L.R.. A.C. 91 ; Paraone v.
Alattiews, 6 N.Z. T.R., 714 and 7, ih. 528,

Orders of freechold tenure have given rise to
diffcrences of opinion. There are several
decisions tc the citect that, as between private
individuals, they are conclusive in favour of
hond fide rcgistered purchasers, viz., 4¢f.—Gen.

. Tipae, 6 N.Z. L.R., 8.C. 157 (1887); HMatai v.
Assets Company, ib., 339 ; Hami Tikitiki v.
Assels Company and Oistrict Land Registrar,
18 N.Z. L.R., 226 (1899); and The ZLublic
Prustee v. The Registrar-General of Land, 17,
ib. 877 (1899), mentioned below. Indeed except
the deeisions under appeal their Lordships have
found no case to the contrary. There are cases,
however, in which orders of the Native Laind
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Court have been impeached and held void and
great reliance was placed upon them by the
Counsel for the Respondents. They were as
follows :—

In Te Ravki v. Grice, 4 N.Z. L.R., A.C. 219,
(1886) the Native Land Court made an order
and then cancelled it and made another on
which a Crown Grant issued. The Supreme
Court in an action to which the Attorney-
General was a party declared the Crown
Grant void on the ground that the order on
which it was obteined was void, the Native
Land Court having had no power to cancel its
first order. This case turned on an Act of 1867,
and not on any of the Statutes which have to bo
considered on the present occasion. No regis-
tered title was in question then.

Seymour v. Macdonald, 5 N.Z. L.R., A.C. 167
(1887), was an application for a mandamns
which was very properly refused. The last
part of the head note, viz. that the certifieate, if
granted, would be invalid, does not appear in
the Judgment, and can only mean that the
applicant for it could not properly mwake use of it,

Poaka v, Ward, 8 N.Z. L.R., 338, (1889-
90), was an application for a prohibition to
stay & partition amongst Natives. There was no
question of registered title. But the Court held
that the proper steps to obfaiz a partition had
not been taken and a prohibition was granted.

Paraone v. Matthews 6 N.Z. L.R., T4i,
affirmed 7 ib., 528 (1889) was really a case of
fraund, aud might have been shortly disposed of
on that ground. The defendants knew they had
no title when they got on the Register. "The
casc, however, was decided on the ground that
the proceedings were null and void rather than
on the ground of fraud.

The Solicitor-General v, Mere Tini, 17 N.Z.

L.R. 773 (1899), was a somewhat similar case,
34532. D
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but the Crown there applied to have a cer-
tificate of title followed by registration cancelled.
This case does not show that if the suit had
been between private individuals it would have
succeeded.

Rutw Peehi v. Davey. 9 N.Z. L.R., S.C. 134
(1890) was a decision on points of law raised before
trial. The District Land Registrar was a party,
and compensation out of the assurance fund was
claimed. It is obvious that thisinvolved a much
wider inquiry than an action against a registered
owner ; and in that very case no decision was
given to the prejudice of the only bond fide
purchaser.

The Public Trustee v. The Registrar-General of
Land, 17 N.Z. L.It. 577 (1899), was, again, an
application for compensation out of the assurance
fund- on the-ground that the Crown had been
wrongfully deprived of certain reserve lands
vested in it. The title of the registered pur-
chaser was admitted to be unimpeachable.

No oune of these cases can be regarded as a
clear decision adverse to the Assets Company
on these Appeals unless fraud be establised
against it.

The Assets Company procured itself to be
registered in the following way :—

As regards the lands known as Waingaromia
No. 8, the Company produced to the District
Land Registrar a Warrant from the Governor of
the Colony on the 7th May 1889.

As regards Waingaromia No. 2, the Company
bought from the Liquidators of the Glasgow
Bank, who were already on the Register, and
produced an Imperial Act of Parliament vesting
the assets of the Bank in the Company.

As vegards Rangatira No. 2, the Assets Com-
pany preduced certificates of title from the
Native Land Court and Crown Grants and it
was provisionally registered. Its title depends
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on the Native Land Court Act 1594, whicli has
no application to the other cases.

As regards Waingaromia No. 3, the Assets
Company rely primarily on the absence of fraud
aund on the conclusiveness of their registered
title. They raise other defences if their main
contention fails. The question of fraud will be
considcred later; but apart from fraud the
Respondents contend that the warrant was
nvalid because it was founded on an invalid
order of freehold tenure, that this order was
invalid because it was fonnded on an invalid
memorandum of transfer from the Natives; that
this was invalid because it was not founded on
any memorial of title but only on an order for
a memorial, and that this order was worthless
because there was no certified plan before the
Court when the order was made.

The alleged invalidity of the memorandum of
transter itself is based on evidence of irregu-
laritics in the signatures toil. It is alleged that
some Natives who were interested did not sien
it, and that others who were minors were not
properly represented, and otlier irregulavities are
suecested. Having regard to the lapse of time
and the long undisturbed possession and to what
subscuently took place, their Lordships think
they ought not to entertain objections of this
character to the memorandum of transfer,
They must assume that Judge Rogan nerformed
his statutory duty and satisfied himselt that the
memorandum was substantially in order.

The objection to the Order of freehold tenure
made by him is more serious. It is admitted
that what is deseribed as a sketch plan was
Lefore the Court, and that it was in all par-
tieulars identical with the plan which was
afterwards approved by the proper oflicer exeept
that it was not certified. The Judge could 1ot
therefore then make a memorial of ownership,
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and in makieg his Order for a memorial, which
was dated the 27th December 1876, he made a
note in pencil, ¢ Order not signed to stand over
‘“ till plan is certified to.” If is not denied by
the Appellants that the Judge could mnoft make
an order of freehold tenure until a memorial
of ownership had been signed and enrolled upon
which the order could be endorsed. Aud their
Lordships think that Judge Rogan’s order of
freehold tenure must be regarded as provisional
only until the plan should be certified. The
important point for observation is that the
judicial proeceedings before Judge Rogan were
complete, and upon the production of the plan,
with the proper certificate on if, nothing more
was required than the purely ministerial act of
sioning the formal documents necessary for
carrying into effect the result of the proceedings
before the Judge. No further exercise of judi-
cial discretion was required, and on production
of the certificate to the plan Judge Rogan might
have signed the formal documents at any time,
Chief Judge Macdonald had express statutory
power conierred upon him in 1886 to act for
Judge Rogan and to complete what he had left
uncompleted ; and it appears to their Lordships
that Chief Judge Macdonald had jurisdiction to
do what he did. It will be remewbered that
Cooper, or those claiming wunder him, had
throughout been in possession. T'his, no doubt,
was the reason why Chief Judge Macdonald
thought 1t right to antedate his orders. 'Cheir
Lordships do not overlook the fact that Chief
Judge Macdonald was correcting a mistake made
by Judge Brookfield in 1884 when Le ordered a
Crown Grant or certificate of title to be issued
to the Natives. This order, which was never
signed, must have been made in ignorance of
Cooper’s position. The Respondents attach
importance to this order, and in fact rely upon

Native Land Court Act, 1886, Sect. 67
and see Sects. 52 to 64 and 115 to 117, ’
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it as showing their title to sue. 'Lhis, however,
places them in a difficulty, for Judge Brookfield’s
order presupposes a memorial of ownership in
the Natives and would be wortliless without it,
and yct the only memorial they had to rely
upon was the order for one made by Judge
Rogan in 1876, which they now contend was
itself worthless.

But realising as their Lordships do the
difficulties arising from Judge Rogan’s failure
to complete the course of procedure preseribed
by the Native Land Acts, their Lordships
are of opinion that the registered title of the
Assets Company to Waingaromia No. 3 can only
be impeached for fraud. It was strenuously
contended by Counsel for the Natives that the
proceedings in the Native Land Court were
not only irregular, but that the irregularities
were of such a nature as to affect the jurisdiction
of the Native Land Court and to render its
proceedings and its order of freehold tenure
absolutely null and void on the ground that if
was coram non judice. 'I'he same contention
assumed another shape when relied on to show
that the lands in question were never brought
under the Land Transfer Act, 1885, so as to
render its provisions applicabie to them.

Their Lordships have very carefully con-
sidered the judgments delivered in the Cour
of Appeal upon this part of the case, as well as
the very able and exhaustive arguments of the
learned Counsel for the Native claimants, but
their Lordships are upabhle to concur in the
view laken by the majority of the Court and
they concur in that taken by Williams J.
who dissented {from the Judgment. The
seetions making registered certificates conclusive
evidence of title are too clear to be got over.

In dealing with actions between private indi-
viduals their Lordships are unable to draw any

34352, E
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distinction between the first registered owner
and any other. A registered bond fide purchaser
from a registered owner whose title might be
impeached for {rand has a better title {than his
vendor, even if the title of the latter could be
impeached by the Crown. The reasons for arriving
at this coneclusion are so clearly given by
Williams J. that their Lordships do not think it
necessary to do more than adopt them and
supplement them by a few remarks on some of
the arguments addressed to them and to which
they are unable to assent. It is to be observed
that in Zhe Solicitor-General v. Mere Tini, 17
N.Z. L.R. 773, the title of the first registered
owner was successfully impeached by the Crown.
But in The Public Trustee v. The Registrar-
General, ib., 577, his title was admitted to be
unimpeachable. These cases are noticed above.

Their 1.ordships are not prepared to hold
that a Crown Grant, or & warrant, or a certificate
having the statutory effect of a Crown Grant,
can be impeached except at the instance of the
Crown, or at any ratc In an action to which the
Crown is a party. The power of the Crown to set
aside its own Grant, or its cquivalent, has not to
be considered on the present occasion, and their
Lordships do not thevefore express any opinion
upon it.

It by no means follows that errors in
procedure, even in matters which in one sense
affeet  jurisdiction, nced be noiiced or cught
to be noticed by other persons whose duty it is
to act on orders brought to them. It is not
their duty to attend to such matters; if it were,
their action would be paralyzed. What they
have to lcok to is the order, and if that is good
on the face of it, it is their duty to act upon it;
and it must be treated as a sufficient foundation
for what they do. Not only are they protected
from liability if the order turns out to have
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been improperly obtained, but if wbat they do
under it is made conclusive on questions of title,
a title which might be otherwise impeachable
must be treated as valid.

The cases of Jlatai v. Assets Conpaivy 6 N.Z.
L.R., S.C. 859, In re Aldridge, 15 N.Z. 1.12. 361,
and Hami Tikitili v. Assels Company 18 N.Z,
L.R. 226, &c., weve decided and, In their lLord-
ships’ opinion, rightly decided on this prineciple.
Having regard to the Land Transfer Aects and
the Native Land Acts their Lordships are of
opinion that it was not the duty of a District
Land Registrar to cxamine into the validity of
a Crown Grant, nor to enquire how a Governor’s
Warrant had been obtained, nor to inquire into
the proceedings in the Native Land Court culmi-
nating iin an order of frechold title. The Acts
show that—these—documents mayv be assumed 1O
have been properly obtaiced and may be safele
acted upon by the Distriet Land Registrars and
by other persons acting in good faith.

The difference between want of jurisdiction
over persons and subject-matter and wrong
procedure in a court having such jurisdiction
will be found discussed in Pemnbertoir v. Hughes,
L.R. 1599, 1 Ch. 781, where the Court of
Appeal in England had to consider the validiiv
of a divorce in Florida ulleged to be corcm
non judice and void DLy reason of errors in
procedure. The Court of Appeal held that such
matters ought not to be regarded by a forcign
tribunal callel upon to recognise the Florida
decree.

It is said that G1ibbs v. Messer, 1891, A.C. 243
shows that registered titles may not be conclusive
even in favour of a lond fide vregistered
purchaser from a registered owner. 'The case
no doubt does show that such a case may
occur. The case was one of fraud and forgery,
A transfer from a registered owner to a
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non-existent person had been fraudulently pro-
cured aud recistered, and a fictitious transfer
from that fictitious transferee to a bornd fide
mortgagee was afferwards registered. In a
suit by the first registercd owner against the
Registrar, the registered mortgagee and the
perpetrator of the fraud, the name of the
first registered owner was ordered to be
restored to the Register by this Board. The
Supreme Court of Victoria had held that
the true owner had lost her property but was
entitled to damages out of the compensation
fund. The Appeal was by the Registrar from
this decision. This Board held that as there
was, in fact, peither any transferee from the
first registered owner, nor any transferor to the
registered mortgagee, there was nothing to
deprive the first registered owner of her
property ; mnothinz, in fact, on which the
subsequent registrations could operate, and those
registrations were accordingly ordered to be
cancelled. Lord Watson, in his observations on
the protection giver to bond fide purchasers,
points out that a bond fide purchaser from a
registered owner is in a better position than a
first registered owner whose title may be
impeached for fraud. But there is nothing in
his Judgment in favour of the view that an
original registered owner claiming through a real
person does not get a good title against every
one except in the cases specially mentioned in
the Act, fraud being one of them.

Then it is contended that a registered owner
may hold as trustec and be compelled to execute
the trusts subject to which he holds. This is
true, for although trusts are kept off the Register
a registered owner may not be beneficially
entitled to the lands registered in his name.
But if the alleged cestui que trust is a rival
claimant, who can prove no trust apart from his
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own alleged ownership, it is plain that to treat
him as a cestui que trust is to destroy all benefit
from registration. Here the Plaintiffs sef up an
adverse title and nothing else; and to hold in
their favour thaf there ix any resulting or other
trust entitling them to the property is, in their
Lovdships’ opinion, to do the very thing which
registration is designed to prevent. Their
Lordships cannot give effect to the ingenious
arguments addressed to them on this point. Nor
can they adopt the case of %e Solicifor-
General v, Mere Tini (17 N.Z. L.12. 773) as an
authority which ought to be followed in fhese
Appeals.

The conclusions thus arrived at really dispose
of all three Appeals, except so far as they are
based on fraud. But before dealing with the
charges of fraud their Lordships will shortly
allude to the special grounds velied upon in the
second and third Appeals.

In Waingaromia No. 2 the Liquidators of the
Glasgow Bank, who eclaimed through Cooper,
were registered as owners on the TFrovisional
Register, and in August 1832 they obtaiied a
certificate of ftitle from the District Land
Registrar.

By an Iimperial Statute, the City of Glasgow
Bank (Liquidation) Act, 1882, all the assefs of
the Glasgow Bank were vested in the Assets
Company on their obtaining a discharge from
the Liquidators for the purchase money and on
the recording of such discharge as menfioned in
the Act. The purchase money was to be paid
on or before the 1st October 1882, but it was
not in fact all paid before December 1882, and
the statutory vesting did not take effect until
then. On 15th August 1883 the Glasgow Bank
Act was produced to the District Land Registrar,
and he endorsed on the Liquidators’ certificate

of title a transfer to the Assets Company and
84582 F

45 & 46 Viet, c. clil., sects. 3 and 4, and
2nd Schedule.
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registered it. The Act vesting the assets in
the Company vested them *subject to the
“ existing charges, debts, engagements, and
“ liabilities specifically affecting the same in the
“ hands of the Bank or the Liquidators,” and
the Court below has held that these words had
the effect of overriding or controlling the Land
Transfer Acts of the Colony. Their Lordships
are unable to concur in this view. There is
nothing in the Glasgow Bank Act to show that
interference with the Colonial Land Acts was
ever contemplated, still Tess that those Acts were
to be overridden. The general vesting clause,
when applied to lands in the Colony, wmust be read
so as to work in harmony with the Colonial Acts,
and in effect as conferring upon the Assets
Company the right to procure themselves to be
registered according to the laws of the Colony ;
and if that registration gave them rights in the
Colony beyond what they might have without it
there is nothing in the Imperial Act to deprive
them of those rights.

Then it was ingeniously argued that these
particnlar lands were mnot bought from the
Liquidators on the faith of their being registered
owners, and that the Land Traunsfer Aects did
not therefore apply. Bunt although the agree-
ment to buy the assets of the Glasgow Bank in
block was not based on the Colenial TLand
Transfer Acts, the completion of the purchase
of these particular lands was based upon them,
and nothing more can be reasonably required.

In 1883 the Land Transfer Acts in force in
the Colony were the Act of 1570 and the Acts
amending it. But the recasons for which regis-
tration under the Act of 1885 cenfers a good
title apply also to the Acts in force in 1853, and
although the Liquidators were only themselves
entered as owners on the Provisional Register,
a good transferable title had been acquired by

Section 4.



23

them, and the subsequent registered title of the
Assets Company cannot be disturbed.

Passing now to Rangatira No. 2 the Assets
Company rests its title on the fact that in
October 1£95 it obtained a certificate of freehold
title under the Land Transfer Act 1885 and is
registered as owner under that Act. The title
is impeached for frand and for irregularities in
the Native Land Court, and especially for the
invalidity of the memoranda of transfer from
Natives, on which the title is founded. Iraund is
denied, aad will be passed over for the present.
Their Lordships have already expressed their view
of the conclusivenrss of the Register. Dut as
the objection to the validity of the transfers was
argued at great length and prevailed in the
Court of Appeal, their Lordships think it right
to express their opinion upon it. The history of
the case is complicated. It is fairly and correctly
stated in the Appellant’s case, paragraphs 8 to
12, and their Lordships do not think it necessary
to repeat it in detail. The imporiant points
are that in 1875 the lands in question were
brought by the Natives under the Native Land
Acts, when a memorial of ownership was issued
to them. Their title was then investioated and
determined. They obtained a statutory title
and ccased to hold solely by their old custom
or usage. In the same yecar (1875) the Natives
granted a lcase for 21 vyears.  Afterwards,
beltween 1878 and 18%3, most of the Natives
signcd memoranda of transfer of all their
interests to the then lessces. These memoranda
of transfer are those now imypeaclied. No orders
of frechold tenure foilowed them. But in May
1886 thiey were produced to, and approved and
endorsed by, the Trust Comimissioner, and lis

Native Louds i'rauds Prevention Aet of duty was, by the Aet of 1851, to protect the
18281, Sects. 4, 6, and 13,

Natives in their dealings with Europeans, 1o
sce that cverything was fair, and that the
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purchase money was really paid. Without lis
certificate no transaction with the Natives could
be registered. No rent was ever paid to the
vendors after this. In 1886 partition proceedings
were pending between the Natives; and the lands
known as Rangatira No. 2 were allotted to those
adult Natives who had sold their interests as
above mentioned, and in May 1886 an order was
made for the issue of a Crown Grant of this
block to those sellers. Other blocks were allotted
to the other Natives, and Crown Grants were
orderad to be issued to them ; and the memorial
of ownership issued in 1875 was then cancelled.
All this was done before August 1886, when two
important Acts were passed. Mr. Graham, who
represented the purchasers, was a consenting
party to all these proceedings which were really
taken not only to efiect a partition between the
Natives, but also to facilitate the completion of
the purchaser’s title.

These orders for Crown Grants were made, but
were retained in the office as the fees for them
were not paid.

Then the Native Land Court Act 1886 and the
Native Land  Administration Act 1856 were
passcl.  The former Act by Seetion 115 repealed
the Native Laud Aect 1873, but enacted that
incompleted  procedure might be completed
either under the new Act or under the old'.  This
Act was amentled in 1838 and 1549,

By the Native Land Administration Act, 1846,
furtlier provision was made for the protection of
Natives and for the completion of incompleted
transactions.  This Act did not come into
operation until January 1887, and it was repealed
in 1888.

The Assets Company did nct complete its title
under cither of these Acts.

So matters stood when the Native Land Court
Act, 1894, was passed. At that time the lease and

Native Land Qourt Act, 1886, Seci 115.

Native Land Administration At
Sect. 21,

The Native Land Act, 1488, Sect. 8.

1886,
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1b., Sect. 57.

Tb., Sect. 73.
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the interests of the Native sellers, which had been
bought as above stated, had become vested, first
in the Liquidators of the Glasgow Bank, and
afterwards in the Assets Company, by virtue of
the Imperial Statute which has been already re-
ferred to, and in July 1895 the Company obtained
the registration on the Provisional Register of the
transfers from the Natives and its other docu-
ments of title, aund in October following obtained
first a warrant from the Governor for the issue
of a certificate of tlitle to the Native sellers, and
lastly, from the District Iand Registrar, a
certificate of the Compauy’s ownership under the
Act of 1883, and registration of the Compavy as
owner accordingly.

The contention of the Assets Company is that
the Act of 1894 cured all defects and enabled it
to acquire a complete title aud to procure itself
to be registered as owner. The contenvion on
the other side is that the transfers had become
pure waste paper, and that there was no title to
register.

It will be convenient first to consider the Act
of 1894, Tt repealed the Native Lands Frauds
Prevention Aect, 1551, to which reference has
already Deen made, and also the several Native
Land Court Acts of 1656, 1888, and 18%9.

The Aet of 1894 enacts (Section 57) that every
instrament endorsed by a Trust Commissioner as
approved In terms of the Act of 1881 is to be
deemed to have been confirmed by the Court
within the meaning of the Act of 1894 and no
further confirmation is required. By Section 73
all land which was customary land when the Act
of 1894 came into operation (and by Section 2
Rangatira No. 2 was such land) became subject
to the Land Transfer Act, 1555 (already referred
to), and every Native owner of such land, subject
to all equities affecting his interest therein and
to all existing restrictions on alienation thereof,

34532. G
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is to be deemed the proprietor thereof under the
said Act for an estate in fee simple in possession.
Further, by the same Section 73 any person
claiming to have acquired an interest in any such
land by virtue of any alienation prior to the
coming into operation of the Act of 1894 may
apply to the Court to have such alienation con-
firmed, and wupon confirmation thereof the
claimant becomes entitled to be registered under
the Act of 1885 as proprietor of the estate or
interest acquired.

This latter part of Section 73 above referred to
cannot mean that cases that fall within Section 57,
and which require no confirmation, are to be
again confirmed. The latter part of Section 73
can only apply to incomplete transactions not
approved and certified by the Trust Commissioner.
This being the case, their Lordships are unable
to see why Section 57 does not apply to these
memoranda of transfers from the Natives which
the Trust Commissioner did approve and certify,
and their Lordships can sec nothing substantially
wrong in the procedure which resulted in the
registration of the Company.

To treat the memoranda of transfer as waste
paper appears to their Lordships to go a great
deal tco far. They were not, valid as transfers, but
they were the first step for obtaining such
transfers and entitled the partics to take the
pecessary proceedings for completing them.

The repeal of the Act of 1873 led to difficulties
which do not appear to have been removed by
subsequent legislation prior to 18Y4. This is
apparent from Poake v. Ward (8 N.Z. L. R,
835) already referred to. The Act of 1894 was
apparently passed to remedy them.

The true effect of the Act of 1894, Sections
57 and 78, was, in their Lordships’ opinion, to
entitle all the selling Natives to their shares in
the lands sold, but subject to all equities

Ib., Sect. 73.
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affecting the same. These equities included the

which had been approved hy the "Irust Com-
missioner carried out and compinted. There
may have heen lrregularitics in the procedire
adopted, but their Lordshijps are of opinion
that the Act of 1894 put matters right, and that
there was nothing wrong in substance, sothing
to affect the validity of tlie final certifiente and
registration of the Company as owner.

Pussing now to the question of irau:, their
Lordships are unable to agree with the Court of
Appeal.  Sections -lu, 119, 129, and 130 of the
Land Transfer Aet, 19,0, and the corres-
pondire  sections of the Aet of 1885L (via
Sections 53, 5. 189, and 1080) appear to their
Lordships (o sheaw that by frawd in these Acts
is meant actual fraud, c.e. dishonesty o some
gsort; not what is called constenctive or
equitable fraud, an unfortunate expression and
one very apt to mislead, but often nsed, for want
of a better term, to denote transactions havine
consequences in equity similar to those which
flow from fraud. Further, it appears to their
Lordships that the frand which rmust be proved
in order to invalidate the title of a registered
purchaser for value, whether he buys from a prior
registered owner or from a person claiming
under a title certified under the Native Land
Acts, must be brought home to the person
whose registered title is impeached or to his
agents. Fraud by persons from whom he claims
dovs nof affect him unless knowledze of it is
brought home to him or his agents. The mere
fact that he micht bave found ouf fraud if he
had been more vigilant and had made further
inquiries which he omitted to make does not of
itself prove fraud con his part. But if it be

shown that his suspicions were aroused and that
34532, H
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he abstained from making inquiries for fear of
learning the truth, the case is very different and
fraud may be properly ascribed to him. A
person who presents for registration a document
which is forged or has heen fraudulently or
improperly obtained is not guilty of fraud if
he honestly believes it to be a genuine document
which cain be properly acted upon.

In dealing with Colonial titles depending on
the system of registration which they have
adopted, it is most important that the foregoing
principles should be borne in mind, for if they
are lost sight of that system will be rendered
unworkable. Their Lordships are keenly alive
to the siccessity of vigilance to protect Natives
against unfair and oppressive dealings on the
part of Buropeans ; but on the other hand it is
equally important not to disturb registered titles
of bond fide purchasers, especially when accom-
panied by long possession and large outlays.

It was urged by Counsel that the decision of
this Board in G4bbs v. Messer (1891 A.C. 248)
shows that it is not in all cases essential to bring
fraud home to the registered owner. Thisistrue;
but the case is not really in point. As already
explained, in Gibbs v. Messer, two bond fide
purchasers were on the register, and the case
turned on the non-existence of uny real person
to accept a transfer and get registered himself
and then to make a transfer to some one else.
Moreover, forgery is more than fraud and gives
rise to considerations peculiar to itself.

In the First Appeal, Waingaromia No. 3, the
fraud charged is fraud by the Assets Company in
obtaining a warrant from the Governor and
a certificate of title from the Distriet Land
Registrar.

In the Second Appeal, Waingaromia No. 2,
various frauds on the Natives are charged
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against Cooper and the Liquidators of the
Glasgow Bank who purchased from him. There
is no definite charge of fraud by the Assets
Cempany. The only charge against the Com-
pany is that the Company obtained {rom
the District Land Registrar an indorsement
of the transfer from the Liquidators to the
Company and that the obtaining of that en-
dorsement was fraudulent and void as against
the Plaintiffs.

Tu the third Appeal, Rangatira No. 2, the fraud
charged is, again, that frauds were committed by
other people and that the obtaining and retaining
by the Company of a certificate of title from the
District Land Registrar was fraudulent and
void as against the Plaintiffs.

The evidence of frand by the Company
entirely breaks down. "The evidence sliows that
in all these cases the agents of the Asscis Com-
pany in the Colony took to the Registrar and
got him to register certain documents which,
according to their purport and eltect entitled,
and which they believed did in fact entitie, the
Company to be registered as owners. There is
no evidence whatever of any fraudulent state-
ment made by the Company’s agents to the
Registrar nor of any bribery, corruption, or
dishonesty in the matter.

Their Lordships cannot help thinking that the
equitable doctrines of constructive fraud have
weiglied too much with the Court of Appeal and
have induced it to impute fraud to the Assets
Company, although no dishonesty by the Com-
pany or its agents, or by the Liquidators of the
City of Glasgow Bank, was really cstablished.
Nor is there any proof whatever that the Liqui-
dators or the Asscts Company dishonestly vefrained
from maoking inquiries which an honest purchaser
would have made.
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The conelusions thus arrived at dispose of all
thesc Appeals. Their Lordships do not therefore
think it necessary to give any opinion on several
other defences to these actions which were raised
in the Court of Appeal and relied upon by Counsel
for the Appellants in their argument hefore this
Board. Their Lordships refer to the defences
based on the defective title in the Plaintiffs, the
absence of other parties, the Statute of Limita-
tions, the cffect of long possession and large
outlays on the lands sought to be rccovered, and
the cffect of decisions in former unsuccessful
actions by Natives suing on behalf of {hemselves
and others. Their Lordships base their Judgment
on the conclusiveness of the registered title in
the absence of fraud.

In upholding the title of the Appellants on
this bread ground it is satisfactory to find that
thelr Lordships are not disturbing, but upholding,
the views which had beon until recently taken
and acted upon in the Colony for many years
in actions brought against dond fide purchasers
on the Register. The same view bas been taken
in South Australia, as is shown by Bonuin v.
Andrews (12 8. Austr. L.R. 153).

The conclusion of the whole matter is that
their Lordships will humbly advise His Majesty
to allow these Appeals and to reverse the
Judgments appealed from, with ecosts, and to
enter Judgment in each action for the Defendants,
the Assets Company, with costs, and the costs of
cach Appeal must be borne by the Respondents
thereto.




