Judgment of the Lords of the Judieial Com-
mittee of the Privy Council on the Appeal
of The Grand Trunl Pacific Bailway
Company v. The Landowners frouling on
Empive Avenue and McKellar or Hurdisty
Sticet. Port William, and others, jrom the
Supreme Cowrt of Canada ; delivered the 2nd
November 1911.

Presext AT THE HEARING :
LORD NTRINSON.
LORD SHAW,
LORD MERSEY.
LORD ROBSON.
[Deciverep BY LORD SHAW ]

This 1s an Appeal from a Judgment of the
Supreme Court of Canada dated the 15th June
1910. That Judgment dismissed an Appeal
from an Order of the Board of Railway Com-
missioners for Canada, which Order was made
on the 6th October 1909.

The facts giving rise to the question before
their Lordships may be stated mm a word. The
Grand Trunk Pacific Railway Company con-
structed a branch line to the Town of Fort
William 1n the Province of Ontario, and in order
to ‘‘establish and maintain its terminals and
‘“ other works in connection therewith,” 1t entered
nto an agreement with the Corporation of that
Town on the 29th March 1905. By the Agree-
ment the Corporation granted to the Railway
Company “ free of cost and all liability the right
“ to build on the level and operate in perpetuity
“ a double track line of railway on all the streets
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‘“ of the municipal corporation coloured red ” on
a certain plan. Two of those streets were Em-
pire Avenue and McKellar or Hardisty Street.
The Railway Company then applied, under
Section 159 of the Railway Act of 1906, for
approval of the location of its line of railway.
On the 6th October 1909 the Board of Rail-
way Commissioners ordered that “subject to the
““terms and conditions ccutained in the said
{ Agreements, and subject to the condition that
“the applicant Company shall do as little
“ damage as possible, and make full compensation
“to all persons interested for all damage by
“them sustained by reason of the location
“of the said railway along any street in”
Fort William, the location, “be and the same
“{s hereby approved.” The true question in
this case is whether it was within the powers of
the Board of Railway Commissioners to impose
the “condition ” that the Company should make
full compensation to all persons interested for
all damage sustained by reason of the location
of the railway. On the one hand, the Railway
Company maintains that it was ultra vires of the
Board to impose the condition, and presents the
argument that the condition should be deleted
and that the Order quoad ultra should stand.
While, upon the other hand, the Respondents
in the Appeal maintain that it was within
the power of the Board to make a condition of
compensation of the kind in question; but they
plead that, if this was not so, then the Order,—
never having been, or been intended to, be an
anconditional Order,—should fall, if the condition
fails.

These Respondents are frontagers—that 1s to
say, owners of properties in the streets named,
and it is not difficult to understand how they
are, and possibly also how the municipality itself
is, seriously affected by the location of the railway




as proposed and sanctioned. It appears, however,
that many of the properties in question are
neither taken nor injuriously affected in the sense
of the English Railway Law as interpreted by
The Hammersmith and City Rathway Company v.
Brand (L.RR. 4, E. and 1. Appeals 171), a decision
which has been followed in Canada (in re Devlin
v. The Hamilton and Lake I'rie Railway Company,
40 Upper Canada Q. B. Rep. 160). It is in no
way surprising to find that the Board, giving a
sanction for the construction of a railway through
the municipality, should make the condition that
the compensation to be paid for that privilege
should fully equate with the injury done * to all
“ persons interested”; that is to say, that the
compensation should be recoverable in respect
not only of the construction of the Railway as
settled by Brand’s case, but also for all damage
sustalned in respect of its “ location.”

The real question, however, is whether, under
the 47th Section of the Railway Act of 1906,
the Board was vested with a power of widening
the scope of the compensation provided for in
the statute itself. The language of Section 47
gives power to the Board to direct that its Order
shall come into force, inter alia, upon the per-
formance ‘“of any terms which the Board may
“ 1mpose upon any party interested.”” This lan-
guage is certainly general and comprehensive;
but, in their Lordships’ view, it cannot be inter-
preted as being designed to alter the other and
specific provisions of the statute as to the com-
pensation payable by the Railway Company.
The particular application now being dealt with
falls within the scope of Section 237, which
applies to ‘“any application for leave to con-
‘“ struct the railway upon, along, or across an
“existing highway.” By Sub-section (3) of
that section it is provided that when the appli-
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“law at such time applicable to the taking of

“land by the Company, to its valuation and sale
“and conveyance to the Company, and to the
“ compensation therefor, shall apply to the land
‘“exclusive of the highway crossing required
“for the proper carrving out of any order
“made by the Board.” It doecs not appear
to their Lordships that it would be sale to infer
from the generality and comprehensiveness of the
powers of the Board, and apart from auy specific
reference to the compensation itself and the
parties entitled thereto, that these provisions of
Section 237 were liable to he altered, abrogated,
or enlarged by the exercise of the Board’s
administrative power under Section 47.

The reasons above velerved to, which might
induce adiministrative action so as to make the
compensation properly equate with the injury to all
interests, are reasons which might or might not
appear sufficient for direct legislative 1inter-
position, but as already mentioned, their
Lordships, apart from that, cannot interpose by
the inference argued for. On the contrary it
appears to them that the administrative action
taken was beyond the powers of the Board of
Railway Commissioners for Canada, under the
law as it stood at the date of the Order.

On the other hand, their Lordships are unable
to give any countenance to the proposition that
an Order thus pronounced, subject to a condi-
tion in itself neither unnatural nor unreasonable,
but erroneously inferred to be within the Board’s
powers, should be treated by the method of
striking the condition out and leaving the Order
as an unconditional Order to stand. Nobody
meant that. The point 1s not advanced Dby the
use of language as to whether this was a
condition precedent or was not, the truth of
the matter being pretty clear, namely, that
had the Board been faced with the situation
that it was not within its power to give pro-
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tection to all the real interests which, in its
opinion, were subject to injury by the location of
the railway at the streets mentioned, the Board
could have adopted either of two other courses
open. These were:—(1) of either declining to
sanction the location applied for, or (2) of inti-
mating that they would only sanction the location
if steps were taken to make a deviation or detour,—
Section 159 (3) providing for the case of sanction
of a deviation of not more than one mile.
To put the Board, which had these options
before it, in the position of having uncon-
ditionally approved of the location of the railway
along the streets named, and to do so by writing
out the condition whiclh appears upon the face of
the Order, appear, in their Lordships’ judgment,
to be neither fair to the Board itself, nor to the
municipality, nor to the interests concerned. The
Order itself, and not the mere condition, must
fall, and the parties will he left to come to a
fresh arrangement under a new application and
according to the circumstances, legislative and
otherwise, at its date.

Their Lordships will humbly advise His
Majesty that the Judgment appealed from be
reversed, and that the Order of the Board of date
bth October 1909, be rescinded, the deecisions as
to costs in the Courts below to stand, but there
being no Order as to costs in the present
Appeal.
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