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Jn the ~rt"~ <Iouncil 

o. )f 8 of 1914. 

ON APPEAL FROM THE SUPREME COURT OF CANADA. 

BETWEE : 

THE GRAND TR NK RAILWAY COMPANY OF CANADA, 
(Defendants) APPELLANT , 

AND 

ALBERT NELSO I ROBINSON, 
(Plaintiff) RE PO DENT. 

APPELLA'.TS' CASE. 

1. This is an appeal bv sucrial leave from the juc12:ment of the Su-
preme Court of Canada dated the 6th da>r of l\Iav, 1913, rever ing- the Ree .. p . s1. 
judg1.nent of the Court of Appeal for Ontario, and restoring the judg- Ree., p. 

55
· 

ment of the trial Judge wherebv he directed judgment to be entererl in Ree. , p. 
43

· 

favour of the re pondcnt for the sum of $3,000.00, the Chief Justice of 
Canada dissenting. 

2. The question involved in this appeal is the right of the respondent 
to recover damages against the appellant for injuries receiw~d hv him as 
the result of an accident on the appL'llant ' 1·aihvav when travel1ing in 

20 charge of livestock under a "Livestock Snecial Contract" authorized bv the Ree., p. 36· 

Board of Rai]wav Commissionrrs for Canad1a, one of the terms of which Ree. , p. 39· 

relieved the appellants from liabilit? for injuries arising from arridc>nt 
while so travelling. 

3. The respondent lives in a ma]l town in Ontario called South River Ree .. u . 12. 

and volunteered to go to a town ca11ccl l\filvrrton and hri11g hack a horse 1. 
34 

by rail from Milverton t(J Dr. McCombc at South River. It was appar-
ently arranged that the resnondent 11vas to havr all his rxpcnscs paid bv 
Dr. ·McCombe, but whether he was to rrcrivc remuneration for the se1:- rr~~·2/· 

21
• 

vices which he volunteered to perform clor not appear. 
30 4. ApparentlY Dr. McCombe had been in communication with a Dr. R!e·30P· 17· 

Parker in Milverton who had arrangrd to purchase the> horse for him, and 
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when the respondent arrived at :i\i[ilverton he was met br Dr. Parker, 
taken out to sec the horse, and either on the day of hi arrival at 1ilver­
ton or the next da_v the horse was brought to the annrllants' siding to be 
shipped on a car of the appellants', Dr. Parker ha Ying previonsl_v ar­
ranged with the agent of the appellant to have a car placed at the load­
ing platform for the horse's reception. 

5. The re pondent Robinson, Dr. Parker and two other men then 
loaded the horse, and having done thi the respondent went with Dr. 
Parker into tbe appellants' agent's office, ,Ybich is some little di tance 
from the loading platform, and informed the agent that tbe horse was 10 
loaded, and the agent thereupon made ont a contract between Dr. Parker 
as shipper and the appellant compan_v as carrier in which the company 
acknowledged receipt of a mare consigned to Dr. R. J . l\foCombc, of Sonth 
River. After tbe agent bad filled out the contract he handed it to Dr. 
Parker to sign. Dr. Parker signed the contract and then handed it back 
to the agent, who also signed the contract, and after the agent igned it he 
banded it aero s the counter to Dr. Parker, making the remark : ''That is 
y1ours." Dr. Parker took it, folded it up, and said : "I had better mail 
tbis to Dr. McCombe," but the appellants' agent then "aid : "Better give it 
to this gentleman (meaning the respondent Robinson') for be will need it 20 
to indicate that he is accom1)anying the horse." Dr. Parker then handed 
it to the respondent and Robinson . without reading it, put it in his pocket. 

6. ·The respondent then board·ed the train with the hor e, wa recogniz­
ed by the conductor in charge of tl1e train as the man in charge of the 
horse, and no fare was demanded. from him. As a matter of fact no fare 
was paid b~, liim. the horse being sent collect on deliver:v to Dr. McComhe, 
the man in charge being charged. for nt half-fare rate, which wa included 
in the amount charged against Dr. :MeC(1mbc. 

7. While the respondent was returning from :Milverton to South River 
with the horse and wa itting in the conductor's van, an accident hap- 30 
pened and tbe respondent ,vas injm·ed. and it is for the injurie then sus­
tained that he now seeks to recover damages from the appel1ants. 

8. The contract on which the re pondent was travelling, and had. i11 
his pocket, is known as the "Live t 0ck Special Contract," being a con­
tract authorized b_v tlie Boar<l of Raihvay Commi sioners for Canada by 
an order dated the 17th of October. 1904. Acros the face of the contract 
in large red letters aupear the worrls: "RP ad this Special Contract." 
Dr. Parker admit that he J1ad nn onporhmit~· to read it if he had so 
desired but did not avail himself of the onnortunitv and handed the con­
tract folded to the resuondent Robinson. Whether · he, the respondent, 40 
looked at it or 110t he does not know, but tbe resnondent in his evidence 
sa:·;rs that he did not take the tremble to look at the confract, imply put­
ting it in hi pocket and leaving it there for 80me days. 

9. On the ide of the contrart appear in large letter the words: 
"Pas man in charge at half fare.'' and the second la!::lt clauc;;e of the con­
tract proYide that in the case of the cornpan:v (appellants) granting to 
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tbe hipuer OJ' his "nominee" the 1nivilcge of riding on the train at less 
than full fare for tbe purpo e of taking harge of the hipper\ property 
wl1ilc in tran it. "then a to evenr per on o trave11ing on such pa s or 
"reduced fare the company i to he cntire1,v free from liability in respect 
"of his death injur_'i' or damage whether rauE1ed h,· tl1e negligenre of the 
"compan_'i' or it ervant or ernplo,vee or otherwi e how oever." A copy 
of the aid contract appea1· at page ~5 of tlie Record ancl a rop,,· of tlw 
order approYing of ame appear. at nai!.'P :~0 of the Record. 

10. Great diver itv of opinion exi t in the mind of the different 
10 Court before whom this ea e has come a to the re pondent' exact posi-

tion. There i , however, no dispute in regard to the facts. Robinson 
volunteered to travel with the hor e; he wa present when the hor, e was R~f." 2~:4i~· 
hipped; he wa present when the contra t wa made; he rnw Dr. Parker 

sign it; he heard the conver ation which pa ed between Dr. Parker and 
the apnellant companv's agent; he knew that the contract which was 
handed to him wa, his authorit? to travel with the horse : he wa recogni­
zed b.'' the train rew a the man in charge of the hor e : he Daid no fare; 
he wa not aware f the conditions of the contract under which he was 
trave11ing thoug·h lie ],ad ample opnortnnitv to inform hirn.__,elf a to the 

20 conditions; no attemut was made to C()l1C'ea l them from him. 
11. The ]earned trial Judge held tbat the respondent wa not bound Rrc·4l· 45

• 

b.'' the rontract made between thr hiDprr and the carrier, to which the re-
. pondent wa not a partv and of tl1e term of which he had no know-
lrdge, and alc::o hold that the reRponrlrnt's common Jaw right against 
tbe apl)el1ants were not taken awav b,· the contract made between the ap-
pellants and Dr. Parker. The ]earned Judg,e thus tates his views: 

"I am firm1>7 of the opinion that Robinson' common law rights 
again t the defendant wert' not taken awa.'' by the contract made be­
twe('n the defendant and Dr. Parker. An.'~ other view appear to rne nece -

~O sarilv to irnpl,v that bv a contract to which he was not a partv. under 
wl1ich l1e derived no benefit--thc rednrtion in fare benefiting onl.'' the con-
ignee-and of who e term lie bad neith r notice nor knowledge. hiR right 

to be carried without negligence on the. nart of tbe defendants wa rxtin­
p;nished. and the." were empowered. without incurring· ci-vil liabilitY, to 
maim and almo t kill him whi]e he wa lawfnll,v upon tlieir train. If . nrh 
can no sibly be the ('ffect of tl1e i::;pecia] ontract, a higher ourt mn. t Sl1 

decide." 
and direct judgrnent to be entered for the re pondent for the amonnt as­
e ed b~· the jury. 

40 12. From this judgn1ent the appel1ant appealed to the Cmn·t of An-
neal for Ontario. and on the 19th of ovcrnber, 1912, that 01,rt g"ilYe 
.iudgwent rcver ing· the judgnient of thr learned trial Judge, two mem- Ree., p. 56. 

ber of tbe C1ourt di senting. 
13. Tl1e view of tl1e majoritv of the .Judges in the ourt of Appeal 

for Ontario wa that the respondent' right mu t be determined bv th<' 
contract under which he was travelling and as the compan_'i' wrre anth- R~c·4/ · 59

· 
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orized by the order of the Board of Railwa? Commi sioner for Canada to 
use that form of contract, and as one of the conditions clearl? excluded 
liability, the re pondent could not recover. 

14. The learned Judges who di ented in the Court of Appeal for On­
tario thought that there was a po sihle intermediate ground between the 
two "extreme " a the:' called them, mentioned in the judgment of the 
majority of the ourt, and held that the re.:,pondent in this ea e occupied 
the intermediate po ition, being lawfull? upon the train, but not being 
under the term of the pecial contra t. 

15. A further question was al o rai ed in the Court of Appeal for On- 10 
tario as to the authoritv of the Board of Railway ommis ioner for Can­
ada to authorize the making of the contract reli°eving the company from 
liability in cases of accidents arising from negligence, but this point was 
determined in favour of the appellant in that Court and is not dealt with 
specincall? by the Judges in the Supreme Court of Canada. 

16. The re l ondent appealed from the judgment of the ourt of Ap­
peal for Ontario to the upreme Con rt of Canada and on the 6th of Ma:', 
1913, the Supreme Court of Canada delivered judgment allowing the re­
spondent's appeal and restoring the judgmcnt of the trial Judge. The 
learned Chief Ju ti c of Canada di. sented, and agreed with the view ex- 20 
pressed b~, the majority of the Judge of the Court of Appeal for Ontario. 

17. In the Supreme Court of Canada Mr. Ju tice Davies expressed 
the opinion that thr re pondent was neither travelling under and bY virtue 
of the ·contract which Dr. Parker had signed, nor was he a tre pas er, but 
that he wa there a a licenser, and had thr conditions of the contract 
been called to hi attention he probably would have been bound b:' them. 
They-the compan:·- fail becau e the rr pondent had no knowledge of the 
condition ought to he invoked again~t him. :Mr. Justice Idington thinks 
that becau e foe attention of the re pondent wa not called to the terms of 
the contract either hv the aupellants' agent or by Dr. Parker the company 30 
i liable. Ur. Ju tice Anglin apparently thinks that becau e the appel­
lants failed to call the attention of the shipper's "nominee" to the 
terms of the contract under which hr wa travelling he is entitled to re­
cover for any injurie which he received while so travelling. 

18. Before considering the duty owed b~, the appellants to the re­
spondent, whi h mu t depend upon tl1r nosition he occupied in regard to 
them while travelling on the train on which he was injured, it i propo ed 
fir t to discu the effect of the "Live tork Special Contract" and the or­
der of the Board approving of the ame. 

19. The right of a carrier to exempt him elf from liabilitY has ahva:n 40 
been recognized by the court , both in Eng-land and in Canada, but thi 
right was taken a,,,a~' from the railway companies of Canada (which are 
ubject to the Railwa,· Act of Canada'), h~' Sec. 340, Cap. '.-W. Revi ed 

Statutes ,of Canada, 1906, which enact<:; that no co11trart or condition can be 
made by a railwa:' company impairing, rr tricting or limiting its liabilih 
in respect of the carriage of any traffic nn less such cla s of contract has 
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been approved by an order of the Board of Railway Commissioner for 
Canada. 

20. In view of the point which was rai ed in the Court of Appeal for 
Ontario, and also in the SupremeCourt of Canada, as to the power of 
the Board of Raihvay Commi sioners to make thi contract, it might be 
co1wenient here to trace the legislation giving the Board of Railway Com­
mi sioners power to order and approve of the '' Special Live tock on­
tract. '' 

21. By ec. 26 of the Railwa)' Act, hap 37, Revi ed Statute of an-
10 ada, it is enacted a follows: 

"26. The Board hall have full juri diction to inquire into, hear and 
determine any application by or on behalf of any party interested : 

(b) reque~ting the Board to make any order, or give any direc­
tion, sanction or approval, which by law it is authorized to make 
or give, or with respect to any matter, act or thing, which by this 
Act, or the pecial Act, is prohibited, anctioned or required to 
be done. 

2. The Board may order and require an.v company or per on to do 
forthwith, or within or at any specified time, and in any manner pre-

20 cribed by the Board, so far as is not inconsi tent with this Act, any act, 
matter or thing which uch compan~' or per on i or may be required or 
authorized to do under thi Act, or the ne ial Act, and may forbid the do­
ing or continuing of any act, matter or thing which i contrary to thi Act, 
or the special Act; and hall for the purpo e of this Act have full jurisdic­
tion to hear and determine an matters v,rhether of law or of fact." 

'' Sec. 30. The Board may make order and regulations: 
(h) with re pect to any matter, act or thing which bv thi or the 
special Act i anctioned, required to be done, or prohibited; and, 
(i) genera]l~, for ca1·r,ving this Act into effect." 

30 "Sec. 31. An~' rule. regulation, order or dcci ion of the Board shall, 
when published by the Board, or by leave of the Board. for three week in 
the-' Canada Gazette,' and while the same 1·emain in force, haYe the like 
rffect a if rnacted in this Act, and all court shall take jud•icial notice 
thereof. 3 Edw. VII., c. 58, s. 30 and 40." 

"Sec. 284. The company shall, according to it powers: 
(a) furni h, at the place of starting, and at the junction of the 
railway with other railways, and at a11 topping places e tablished 
for such purpo e, adequate and uitable accommodation for the 
receiving and loading of all traffic offered for carriage upon the 

40 railway; 
(b) furni b adequate and suitablr accommodation for the carry­
ing, unloading and deliverin,g of a 11 uch traffic: 
( c) without delay, and with due care and diligen e, receive, 
carry and deliver all such traffic; and, 
( d) furni h and u e all proper appliances, accommodation an<l 
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mean neces ary for receiving, loading, carr.ving, unloading and 
delivering such traffic. 

7. Ever,v person aggrieved by any neglect or refusal of the companv 
to compl:v with the requirements of this section sbalL subject to this Act, 
have an action tberefor against the cornpanv, from which action the com­
pany shall not be relieved b>' any noti e, condition or declaration, if the 
damage arise from an,v negligenc or omis~ion of the cornpan>' or of it 
ervant. 3 Edw. VII., c. 58, s. 214; 6 Edw. VII., c. 42, s . 19, 20 and 28." 

"Sec. 340. No contract, condition, b:v-law, regulation, declaration or 
notice made or given b:'{ the compan:v, impairing, rrstricting· or limiting it. 10 
liability in re pect of the carriage of anv traffic, sball, except a hereinafter 
provided, rel ieve the company from uch liability, unles -:uch lass of con­
tract, condition, b>'-law, 1·egulation, declaration or notice ~hall have been 
first authorized or approved by ,order or regulation of tbc Board. 

2. The Board may, in any ea e, or by regulation, determine the extent 
to which the Jiabilit,v of the compan>' ma>' be o impaired, restricted or 
limited. 

3. The B oard ma>· b5· regulation pre<icribe the term and con<litions 
under which an>' traffic ma>' he carried h,v the corn1 an~·. 3. Edw. VII., c. 
58, s. 275. '' 20 

The following ection. of tlw Railwa>· Act of flanada arc al. o of im­
portance in this connection : 

"322. All tariff b,'-laws and tariffs of toll sha11 he in uch form. size 
and style, and give such information, l articulars and details a the Board 
may, by regulation, or in an>' case, pre cribe. 3 Edw. VII., c. 58, s. 256. 

"327. Every standard and special freight tariff sl1all be filed with the 
Board, and shall be subject to the approval of the Board. 

2. Upon any such tariff being filed and approved b>· the Board the 
company ha11 publi h the ame, with a notice of such approval in such 
form as the Board direct in at lea, t two consecutiYe wee kl v i ues of the 30 
' anada Gazette.' '' · 

"339. ·The company sha]] depo it and keep on file in a convenient 
place, open for the inspection of the public during office hour , a copy of 
each of it tariff , at the following places respectively: 

(a) Standard passenger and freight tariffs at every tation or of­
fice of th e compan,v where pa sengers or freight re pectively are 
received for carriage thereunder; 
(b) nccia] pa enger and freight tariff , at ever:' tation or of­
fice of the company where passengers or freight re 1 ectivel:· are 
received for carriage tber under, and, a to such freight tariffs, 40 
as oon as po iblc, at cacl1 of its statioD or office. to which 
freight traffic is to be carried thereunder. 

2. The company shall keep on file at its station or offices, where 
freight is received and delivered, a eopy of the freight cla ification, or 
cla sification , in force npon the railwar, for inspection during busines 
hours. 
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3. The compan:v hall po t up in a prominent place at each of it sta­
tion where pa srnger or freight respectiYcl:v are received for carriage, a 
noticr in large t,vpe directing the public attention to the place in uch sta­
tion where tlw pa .. , rnger or freight tariff re pectively arc kept on file for 
nublic inspection during bu ines hour , and the station agent, or person 
i11 charge at uch tation, shall produce to an:v applicant, on reque t, any 
particular tariff in u e at that tation which he ma>' de ire to in pect." 

22. A hort time prior to the 17th da5' of October, 1904, certain rail­
wa.,r companies of anada, among them the appellant companv, sub-

lO mitted for the a1 p1·oyal of the Board of Railway Commi sioner for an-
ada, among other forms, a form of "LiYe tock Suecial Contract." and Ree., p. 41. 

after due con, idrration by the Board a "LiYe tock Special ontract" was 
ap:reed upon and au order of the B oard wa made on the 17th da5r of Oc- Ree., p. 39. 

tober, 1904, approYing of the contract a cttled by the Board, and au­
thorizing the raihva:v ompanies to u e the ame. 

23. The aid order of the Board of 1 ailway Commissioner approv­
ing of the "LiYc .. .Jock Sprcial ontract" was duly publi bed for three 
wre k in the "ranada O azette." as a Pl ear b>r page 23, 876 and 920 
of the "Canada Oazette" for 1904, volumr th irt.'r-eight, and a copy there-

20 of was fil ed with the compan)r' agents a r equired bY ~ec. 319. and tbe 
, aid order and contract b:v virtue of sec. 31, chap. 37, Revised Statutes of 
ranada. had a like rffect as if enacted in tlw Railway Act, and al] courts 
wrre romne11rd to take judicial notice thrreof. 

24. We therefore have in the fir t place a contract which ha the like 
rffcrt of an Act of Parliament binding on all partie , and of which it is 
pre mned thev haYr notice, and it wa under thi contract that the re­
pondent Robin on wa .. traYelling at the time of hi accident, and the 

appellant contend that whrther he had notice of the term of thr i::ame 
or not it i binding upon him. 

30 25. The respondrnt R obinson, howrYC'I', bad contended that the B oard R~~-5.P· 59• 

of Railwav Commi . ionrrs for Canacla had no power to authorize uch a 
rontract; that their power were limited under sec. 340 to impairing, re-
tricting or limiting the lie1,bilit.'', but it i. re pectfu]].'' uhrnitted that sub­

~ec. 2 gi,es the oard fu11 power to iletermine the extent of the re tric­
tion or limitation or irnpairmrnt, and that under tbe power so ,e ted in 
them the:r would haYr foe right to ~a?, dealing with the contract as a 
,"110le, that the rompan>' 's 1iahi1it.'7 was limitrd to a certain amount for 
the Jiyestock. and that as to the sllipper'. "nominee," tlw man in 
r1iarge, nothing hould be recoYered. 

40 26. If, therc>fore, the Board of Railway Comrni ioners l1ad power, 
a the appellant.. uhmit tl1ey had, to make tl1i contract, and thi contract 
had the force and effect of a statute, tl1cn the respondent Robin on, who 
was traYelling as tbr nominee of the shipper, cannot e cape from it.. con­
::-eqnences, notwith tanding tl1e fact that he ,Ya not aware of the condition 
which it contained. 

27. The learned judges who di sented in the Court of Appeal for On-
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tal'io, and the majority of the learned judge of the upreme ourt of an­
ada, haYc ha ed their judgment largely upon the fact that the respondent 
Robinson ,vas not aware of the condition on the contract, and that there­
fore tho e onditions were not binding upon him, and thcr haYe relied in 
their judgment upon ea e in England and in anada where people pur­
chased ticket with certain condition on the back of tlw tickets where it 
was held that the purchasers were not bound b:-;T the condition if the? were 
not aware of them, and where the per on elling the ticket had not taken 
steps to call the purcha er' attention to the conditions on the back. The 
fact, however, mu t not be overlooked that in tho e cases the conditions on 10 
the back were not authorized by the Railwa:v Act, or by the Board of Rail­
way Commissioner ; they were put there b>T the compan>T for their own 
protection, and the court Yery properl? held that having placed the e con­
ditions on tl1eir tickets for their own protection, it was their dut? to call 
the attention of the purchasers to the fact that there were conditions, 
e uecia11:-;T where the purcha er were· incapable of reading them them­
::::ehes. 

28. The po ition of the re pond nt Robinson in thi a e i entirely 
different. True, he did not read t11e condition , but was it the dut>' of the 
a1)pellant to call them to hi attention 1 He yo]unteered to go and get 20 
the hor e, and the hipper norninat d him a his repre entatiYe to travel 
with the ]1orse. n ninety-nine ea es out of a hundred the railway com­
panies' agent neYer see the "nominee" of the hipper, and it must be pre­
sumed that when the Board of Railwa,T rommis ioners authorized the 
coDtract theY recognized the conditions · under which liYe tock are ship­
ned in ranada, and that it would be impossible for the railway companie 
to ea]] the attention of the "nominee'' of the shipper to the term of the 
contract under the circum tance a tbeY exist. 

29. For example, take the ea, e of a large hipment of cattle or horses. 
The cattle are loaded at the loading platform at the catt1e pens; the own- 30 
er or the hipper leaYe hi "nominee" in charge to ce that theY come to 
no injury; he then goes to the agent's office, which ma:y he many hundred 
>~ard away, make, out l1i contract and, ign it, and sub equentl~, returns 
to his "nominee" and hands him the contract as his ticket, or his au­
thority to traYel with the liYe tock. I it the dufr of the railway corn­
pan?'s agent to follow the . hipper hack to the loading platform for the 
purpose of informing the shi1)per'. "nominee" of the condition under 
wbich he i. to traYel, or i it the d.11tY of the . hipper who ernp10:7s the man 
to traYe1 with l1i. Jin• , tork to o inform him. 

30. It is respectfnll_v . ubrnitted that in this ea e, when the contract 40 
was spread out hrfore Dr. Parker, who signed it, he mu t haYe seen, and 
did ee. thr words in large rrd. lrtter, across the face of the contract: 
"READ THIS ffPECIAT.J rONT1"R A rT." He did not do so. He 
simpl.v igned it. and then hantlrd it to his "nominee" a his authorit? 
for traYe11ing with the hor~e. ,Yhether be nre mned that the re pondent 
Rohinson wa. aware of thr term. or wo11lcl inform him. rlf of thr term. 
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does not appear. At a115· rate he did not think it of ufficient import­
ance to sugge t to him that he should read the condition , and the Re­
pondent himself appareutl.,, paid no attention to the ticket more than 

to put it in his norkd, to be produced if he should be called upon to 
1 roduce it, which, a. a matter of fact, it never wa . 

31. The agent of the appellants did not know the re uoudent, and 
for all he knew he might be a man who ,vas accustomed to ship hor e or 
traYel in charge of . ame, and a the shipper did not ee fit to warn him or 
to call hi attention to the conditions, the rompa115· ' agent did not do so, 

JO and it i ubrnitted that it was not hi dut5' to do o. There wa no con­
cealment of the condition. by th agent; the,v were on tbe face of tlw 
contract, not on the back, and the attcution of an.'7body opening the con­
tract would hr immediatel? called to tl1e , ame b5' the invitati011 to read 
the contract. 

32. The appellant , therefore, rr pectfull.v submit that quite apart 
from the tatuton' rffcct of the contract thev fulfilled their full dutv to 
the shipper and to hi. "nominee," and that the re pondent cannot i10w 
eek to relieYe him e 1f of the condition of the contract by sa:ing : "I 

never read them, and 1115· attention wa. not call ed to them." 

20 33. The appellants submit that under the condition a they exist 
here they cannot be held re ponsiblc for the injurie which the resp011dent 
u tained. If we a urne that he iR a tre pa. ser, a suggested br some of 

the learned judges, the appellants' 01115' dnt,v to him would be not to wil­
ful1,v injure him. If we a sumc tbat he i a licen ee, a sugge. ted b,· 
ome of the learned judges, he mu. t take his chance as to accident , 

which are alwa,v liable to happen in the operation 1of trailwa." com­
uanie , and, the am el1ant ' 01115' duty to him would be not to entrap 
him in a115' wa.v. The learnrd judge ha, snggested that he ha common 
la"· right , but the amwllant a1·e unahle to under tand what common 

30 law right there is to traYel 011 their trains. It must be by virtue of a 
contract of some kind. rrhe fact that he was not aware of the condi­
tions of the contract would not of it elf relieve him of their effect. The 
trial judge has not held that he had not reasonable notice .of them, as um­
iug that it wa the annrl1ants' dnt,\' to g;iYe him notice. All he held was 
that the re pondent did not know of them. o that the onl." po ible 
duty that it could be nggested that the appellant owed to the respon­
dent would be to inform him of the condition of the contract, but it i 
re pectfullr submitted that it i the hipper' dutv to notif,, hi "nom­
inee," and that the appellants are protected by virtue of the or<lrr of 

40 th Board of Railwa v Cmnmis~ionr1·s for Canada from anv liahilitv in 
· this case. · · · 

34. The appellant respectfull5· uhrnit that the juclgrnent in review 

R ee., p. 13, 
I. 37. 

Ree., p. 45, 
I. 4 . 
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is erroneous and ought to he reversed, for the following, among other, 
reasons: 

1. That the Board of Railway Comrnis ioner for Canada 
bad power to authorize and approYe tl:c "LiYe tock Special 

ontract.'' 
2. That the "LiYe tock pecial ontract" had the effect 

of a tatutorr enactment, and i binding on all persons. 
3. That the re pondent ·wa traYelling under the provi ions 

of that contract. 
4. That the respondent had ample opportunity to read the 

condition of the contract, and his failure to do o cannot relieve 
bim of tho e provisions. 

5. That the appellants ow d the respondent no duty to call 
his attention to the conditions of the contract. 

D. L. ::M CARTHY. 
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