Privy Council Appeal No. 111 of 1914.

Maharaja of Bobbili - - - - - Appellant

v.

Sree Rajah Narasaraju Peda Baliara Simhulu
Bahadur Garu and Another - - - Respondents

FROM

THE HIGH COURT OF JUDICATURE AT MADRAS.

JUDGMENT OF THE LORDS OF THLE JUDICIAL COMMITTEE OF
THE PRIVY COUNCIL pruivirep taHE 14t JULY, 1916.

Present at the Hearing :

Tee [Lorp CHANCELLOR.
Lorp ATERINSON.
S Jorn Ebpce.

[Delivered by Sir JorN EDGE. |

This is an appeal from a decree, dated the 2nd May, 1912,
of the IMigh Court at Madras, which affirmed an order dated
the 25th October, 1910, of the District Judge of Vizagapatam
dismissing an application of the 27th April, 1910, for the
execution of a cdecree of the Hth April, 1904, on the ground
that the application was time-barred when it was made. The
question as to whether the application of the 27th April, 1910,
was barred by limitation depends on whether a previous
application for the execution of the decree which had been
made on the 13th December, 1907, was made to the proper
Court within the meaning of Article 182 of the second schedule
of the Indian Limitation Act, 1377, The period of limitation
applicable in this case was three years from the date of applying
in accordance with law to the oproper Court for execution,
or to take some step in aid of execution of the decree. The
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respondents have not appeared and have not been represented
in this appeal. The facts, as their Lordships have ascertained
them from the papers in the record before them, may be
briefly stated. '

The appellant, on the 5th April, 1904, obtained a money
decree against the respondents in the Court of the District
Judge of Vizagapatam.

In September 1904 the appellant presented a petition to
the Court of the District Judge by which he prayed that the
decree should be sent to the Court of the Munsif of Parvatipur for
execution on the ground that the properties of the respondents
were situate within the local limits of the jurisdiction of the
Court of the Munsif, and thereupon the District Judge by his
order of the 30th September, 1904, made under section 223 of
the Code of Civil Procedure, 1882, sent the decree for execution
to the Court of the Munsif of Parvatipur, and in compliance
with section 224 of that code sent to the Court of the Munsif
(a) a copy of the decree; (b) a certificate that satisfaction of
the decree had not been obtained by execution within the
Jjurisdiction of the District Court; and (¢) a certificate that no
order for the execution of the decree had been made except the
order for the transfer of the decree.

On the application of the appellant the Court of the Munsif
of Parvatipur in execution of the decree attached immovable
property of the respondents which was within the local limits
of the jurisdiction of that Court. Subsequently on the 10th
March, 1905, two months’ time was, on their application,
granted by the Court of the Munsif under section 305 of the
Code of Civil Procedure, 1882, to the respondents, and it is
stated that the petition for execution was dismissed. No
further steps were taken to get the decree executed by the
Court of the Munsif.

On the 9th July, 1907, the appellant applied to the Court
of the Munsif for a copy of the decree which had been
sent to that Court under section 224 of the Code of
Civil Procedure, 1882, and by order of the head clerk of the
-Court of the Munsif of the 11th July, 1907, he was informed
that “ No copy of decree in record. It appears .that it was
returned to.the District Court with non-satisfaction certificate.”
That information was incorrect. On the 13th December, 1907,
the appellant presented a petition to the Court of the District
Judge in which he alleged that he had presented in 1905 a
petition to the Court of the Munsif of Parvatipur for the
attachment of the immovable property of the respondents;
that the attachinent was made; and that subsequently the
decree ‘had been retransferred to the District Court; and
prayed (1) “that the property described in the schedule
hereto attached may be sold under section 87 of the Givil
Procedure Code for the realisation of the amount mentioned
in column &, and further costs in execution’; and (2)
that notice under section 248 of the Code of Civil Procedure.
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satisfied that when that petition of the 13th December, 1907,
was presented to the Court of the District Judge that Court
was not the proper Court to which the application to execute
the decree by sale of the immovable property which had been
attached by the Court of the Munsif should have been made,
and that the proper Court to which that application should
have been made was the Court of the Munsif of Parvatipur, as
that was the Court whose duty it then was to execute the
decree so far as it could be executed by that Court.
Consequently, the application by the petition of the 27th
April, 1910, was, when made, time-barred under Article 182
of the second schedule of the Indian Limitation Act, 1882, as
no application had been made within three years in accordance
with law to the proper Court for execution, or to take some
step in aid of execution, of the decree. Further, their
Lordships agree with the District Judge that the application
of the 27th April, 1910, was not made to the proper Court.

Their Lordships will humbly advise His Majesty that this
appeal should be dismissed.
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