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MR GEOPFRIONS May it please your Lordships. I appear for the

Appel lant, the Attorney General of Quebes, with my learned
friends Mr. Lanctot and Mr. Alexander. I shall be heard
alone in that interest, becsuse there are seversl parties
representing the same interest . 1 should sy I am the
4ppellant, becauss the Lieutenant-Governor of the IProvince

of Quebec referred certain questions to the Court of King's
Benoh {Appeal Side) for the Frovince of Quebee, in respect

of & certain Dominion Insurance Act and & Dominionm taxation
statute. The Dominion Government was represented and heard.
There is an appesal by the irovince of Quebes, and there is

& cross~appesal by the Domlni.on‘ Government. During the same
time the Ontario Government md some litigation with regard

to Lominion insurance raising similar questions, if not the
same, substantially the same, and that litigation was before
the Ontario Courts. There were Answers given partly similar
and partly different from those in Quebes, 30 there 1s not
harmony in the Courts of the two irovinces. | The Attorney
Genersl for Ontario intervenes to support the Frovince of
Quebes, @nd my learned friend Mr. Tilley will therefore follaw
me a&s representing the Attorney General for Ontar:lo. Nr.
Tilley is appearing, with my learned friends Mr. Bayly end
Nr. Foster, and Mr. Tilley will argue alone for that interest.
Then we have a third interest of a very peculiar mature, 8
group of Canadian Companies in Ontario and Quoboc‘\‘yhu insure
under 8 pesuliar sort of mutual system with a grouh‘c‘ of
Ameriesn Companies known as the New ingland Mutuals. \ It

i3 under & peculisr aystem that apparently eannet ru"‘«u with
the Dominion lnsurance Act. snd gsnnot fit in with prov\tmial
Aata, s0 that they stand in this position, that they m-\t give
up that system of insurance, whieh thuy like, for roaloqa

whioh will be explained. On these appeals they have b«n
been &llowed to intervene by this Board, for the purpose
'

of being heerd so as to explain how the thing works. Inasmuch



ap part of our argument i1s that this {3 what we ¢sll coloursable
lejislation, designed to have an effect other than would
appear on the face of the statute, the way ths thing works
is importent. An explanation by somebody femiliar with it
will be useful, and the Board recently allowed this group of
Companies to intervens.  They will be represented by ¥r.
V. Evan Oray, of the Toromto Bar. British Columbia also
lupﬁorts Ontario and Guebes, and is represented by my lesarned
friend Mr. Lanctot; but._they, I understand, I will not add
anything; so that your Lordships will only be troubled with
three arguments on this question. Mr. St. Laureﬁt and
¥r. Flaxton appear for the Dominion on the maln eppeal and
cross appeal and on the ;ntarvontions.

The appeal before your Loriships is the appesl from the
Quebeo Judgment, although other matters are involved, and
it is an appeal on the Answers given to sertain Questions.
Your Lordships will find the Questions on page 6 of the
Resord.

VISCOUNT DUNELIN: I hed & general look at the Hesord, end 1
thought the most convenient place was page 24, where it gives
the Questions and the Answers.

¥R GBOFFRION: Yeos, my Lord. Tuie two Questions are so
essentially different that I will trouble your Lordships first
with only the first Question. The first Question Ls: "Is a
foreign or British insurer, who holds a liocence under the
Quebeo Insurance Act to gurry on bnninoaaAwithin the #frovinsce,
obliged to observe and sutjeot to sections 11, 12, 65 sand 68
of the Insurangce Aet of Canada, or asre those sestions uncon-
stitutional as regasrds such insurert™ The Answers might
be summarised very briefly. As regerds the British --
"Bri{tish"” means British and Cansdisn, to be absolutely
socurate, but it $s British other than the Canadian British =-
‘the Answer is in favour of the Provinces by s majority of

four Judges to one. I do not need to go into the details of



it, I will do thet when I read the Answers. As regards the
forelgn, the Court was divided by three to two, three in
favour of the Dominion andtwo in favour of the Provinge.

Your Lordship will find the wssctions on pagems 64 and 65,
YISCOUNT DUNEDIN: I had noted them thus, it will not take long,
end perhaps you would say if it is quite right. Taking lr.

Justioce Allard first, he says all the sectiona are good.

UK. GBOPFRION: There is & gonfusion there. Le says, 211 the
sections are good as Lo the eliens.

LORL RUSSELL: As to 8ll, I think. There is a difference in
the Cases there. One gives a different ansver of Mr. Justioce
Allard than in the other Cases.

¥K. GEQPPION: I may be wrong, but I was under that impression
on reading his judgment throughe. They divided the Question
in two parta, from the point of view of foreign end British.

VISCOUNT DUNEDIN: I am only taking the firat Question. The
Question ia put in the form of an alternative, is be obliged
{0 observe or are those sectlons unconstitutional; in whieh
csse he is not obliged to observe. HMr. Justice Allard says
to the first Question: Yes; that 1s to seay, he is obliged to
obgerve. Then, are those ssctions unconstitutionsl? e
gayss HNoj; therefore he 1ls obliged to observe,

#R, OEOFFRION: May I suggest, and I think when 1 oome to read
the reassone later on I have some support for the view, that

_ they divided that question in & different manner?

VI SCOUNT DUKEDIN: He could not have put it plainer than he
himself puts it in two lines on page 25: "A la premierfpartie
de la question No., 1: Je reponds Oul, A le seconde partlie
de cette meme question: Je peponds Non". Th#t 1s plain
enough, mrely.

ME. GEOFPRIONI Subject to finding something else, I Qill agsume
it for the pressent. I hsve construed the reasons of the

Judgment differently, but I will amsume it on thet basis



VISCOUNT DUREDIN: You may say he has given bad reasons for it.
You, in your Case, say he said the answer to the first part
is partly Yos end partly Ko. The Attorney Gonerul‘ for the
Dominion says he sald Yes.

MR GEOPFRION:S I sm willing to assume it the other way, becsuse
my argument will be the ssme, whether it ls against me or for
me.

V1SCOUNT DUNEDIN:  Mr. Justioe Telller says, all the sections
are bad., Then Mr. Justice Eoward says, good for aliens, I
am in doubt about British. Mr. Justice Bernler says, all
bad; and Nr. Justice Bond says, good for snen‘s, bad for
British. The result, when you add them all up together, is
that the seoctions are bed for the British, but are good for
aliens.

ME. GEOFPFRION: On the judgments there is no doubt about that:
the majority say it is bad for the British and good for the
alliens.

VI SCOUNT LUNEDIN: I think we have now got very elearly what we
have to decids on this appesl. The judgment of the majority
of the gourt is that these sections are all right for aliens,
but are quite bed for the British.

MR. GEQEI'RION: Absolutely, my Lord. The sections are printed
at length on pu pes 64 and 65. On page 64 you will find
seotion 11: "It shall not be lswful for, (a) any Csnadien
Companys or, (b) eny alien, whether & naturel person or @
foreign oompsny, within Cainade to solicit or acoept any risk,
or to issue or delliver any receipt or policy of insurance,
or to grant, in oonaideration of suy premium or payment, sny
annuity on 8 1ife or lives, or to oolleoct or reosive any pre-
wmium, or, exoept as provided in uoation/‘g of this Act, to
inspeot any risk or adjust any loss, or to advertise for or
sarry on any business of insurence, or to proseeute or main-

tein any sult, sction or procesding, or to file aky claim in



insolvenecy relating to suoh business, unless under & licence
from the inister granted pursuant to the provisions of this
Aot". That 1s stating you shall not do any business in any
form if youﬁart a Cepadien Company or an &lien unless you heve
a licence.

LOKD ATKIN: What 1a section 1297 You have not printed that.

MR. GEOFFHION: ¥y learned friend Mr., Flaxton has coples of the
whole Insuranoe Act. e have a sufficient number to distri-
bute among your Lordships. I shsll have to refer to the
genera]l character of the Act, and I think it will be more eon=
vanlent to do 80 from that little book.

LOAD RUSSELL: That section is in the Case for the isttorney
General of the Dominion.

MR. OEOFFRION: Seotion 129 1s on page 70 of the little book now
before your Lordships.

LORD ATKIN: That permits insurance to be done outside Canada
in respect of Canadisn property.

HER. QEOFPPRION: It is an excaption, permitting certain people
to insure with British or foreign companies, providing every-
thing is done outside Canada, except inspeoting the risk and
80 on.

LORD ATKIN: The actual assction applies whether the property is
or is not within Canada, édoes it not?

¥R« QHOFFRION: Yes, my Lord. 1 will resd it, althoug: it is
not yet material, becsuse ths licensing section stands or
falls, whether the exception is in or not. “Notwithstanding
anythlpg in this Aot contained any person may insure hls
property®. It would be better, I think, if I read section 12
before I read section 129, begsuse this is an exception to
both sections 11 end 12. Section 12 says: "It shsall not
be lawful for any British companyy or for any “ritish subjeot
not resident in Gin%ﬂﬂ, to immigrate into Cansde for the
purpose of opening or establishing any otkioo or agenay for

the transaction of any business of orrelating te insurange,
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or of soliciting or accepting any risk or issuing or deliver-
ing any interim reseipt or policy of insursnce, or granting,
in oonsideration of any premium or payment, any annuity-on

a life or lgves, or of collecting or receiving any promium,
or, except as provided in section 129 of this Act, of inspeot~
ing eny risk or adjusting sny loss, or of earrying on any
business of or relating to insurance, or of prosecuting or
mainteining eny sult, =setion or proceeding, or filing any:
claim in insolveney relsting to such business, unless under a
liocence from the Minister granted pursuamtg to the provisions
of this Act”.

LORD BLANESBURGH:  Section 12, except for a difference in
phraseology, is almost identicsl with section 11 if you get
sway from line 3. Why is it that in section 12 the words "to
advertise for” are omitted? They are in section 11. Is
there any speclal reason for that?

Hit. GEOFFRION: 1 do not know. ‘

LORD BLANESBURGH: Except for that, there is no difference.

MR. GEOFFRION: No, mg Lord.

LORD BLANESBURGH: I wondered whether it was acoldental or
cdeliberate.

MR. GBEOFFRION: The parties werc not sure about whether both
gould etand. Then comes section 120. It is an exeeption
to both these sections. It 1s not meterisl yet. I will
discuss it later. You will find it on page 70 of thls books
"™Motwithstanding enything in tuis Aot contained, &ny person
méy insure his property, or any property in whieh he has
an insurable lnterest, situated iIn Canade with any British or
foreign unlicensed insursnce company or underwriters, and may
8lso insure with persons who reeiproeslly insure for protect~

ion only and not for profit; and eny property insured or to



be insured under the provisions of this sestion may be in-
spected snd any loss incurred in respect thereol adjusteds
Provided such insurance is effectecd outside of Canads and
without eny solicitation whatsoever directly or 1nd1reet1y

. on the part of sush company, underwriters or persons by which
or whom the insursnce is made; and provided further that ne
such eompany, underwriters or persons shell within Causda
edvertise their business in any newspsper or other publicstion
or by eircular mailed in Canades or elsewhere, or malntsin an
office or agency therein for the receipt of applisations or
the transaction of any act, matter or thing relating in sany
way to their ssid business”. It is an exception for insure
enge entered into out. of Canads from the genersel prohibition
under whiech & 1io;nae must be obtained, or the business i»
net allowed, and an exception allowing the insm otion of
adjustment of loss, ‘

VISCOUNT DUNEDIK: 1 de not think much turnas upon that.
Obvioudy, the legislation in seation 12 1s against people
doing business. Sectlion 123 says, if a private individusl
ahoo ses to o to London to insure his property, he may do it.

Hh. GHOFFRION: At all events, I do not attach the slightest
importance to section 129 myself. I thought I would give it
to your Lordshipas, as it wss referred to. 1 suggest the
validity or invalidity of these two provisos forbidding doing
business in Cannds by British or foreigm underwriters except
under licence must depend on the sharacter of the Act generale
1y, ﬁ,onu-o the ligence is nothing but a means of enforolng
the Aot. Seotion 46 of the Act is the one to which I want to
rererfprlnclpally in that connection.

LORD BLAKES3BURGHS: You have & prohibition egainst a Canadian
compapy as well.

#R. GEOFPRION: Yes, but this will have to be dlacussed indirect-

lys: it is not directly submitted to your Lordahips.
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Seotion 46 amys: "Por the purpose of earrying cuﬁﬁtho pro-
visions of this 4gt, the Superintendent is hareby authorised
and empowered to address any enquirlies to any insursnce
company licensed undesr this Acot, or to the president, manager,
agtuary or sesretary thereof, in relation to its essets,
investments, liatilities, dolings, or condition, or any other
matter connacted with itu business or transactions, anc 1t
shall be the duty of any gompany s0 addresased to promptly
reply in writing to any such engjuiries. The Superintendsnt
may in his disoretion embody in nis snnual report to the
linister the enquiries made by him under this subsestion and
the answers ihareta. (28) In the case of any violstion of
any of the provisions of this Act by & company licensed
thereunder to garry on business within Canada, or in the case
of fallure to comply with any of the provisions of its cLarter
or Ast of incorporutian by any Canadisn compeny 80 licensed,

it shall be the duty of the Superintendent to repat the ssme
to the Minister, and thereupon the Minister way, in his

dissretion, withdraw the gompany's licence or may refuse to

renew the same Or may suspend the same for such time as
he may deem proper”. Then ssotion 6, psge 7, provides for

snnual lioences.
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LORD ATKIN: Does that mean, I do not know how it is construed,
that u'pon.thz report, if the superintendant comes to the
agoncluasion that there has been some violatlion of the proviasl-
on, the Minister oen withdraw the oompany's lioenge without
hearing the company about 1it? |

MR, GEOPFHION: Strietly speaking, 1 suppose he would near the
company as & matter of fairness, but he is not bound to under
the statute. I do not suggest that they would not do 1t,.

At all events, probably the right thing would be they would
be heard before the mperintendent on the ordinary practice.
I would suggest they would be heard before the superintendent,
but there is nof suggestion that they must be heard. I sdmit,
in preetice, they will be heard. I point out to your Lorde
ships that the ligence 1s nothing but a means of seeinz thst
companies are forced to somply with 8all the provizlons of the
Aagt,. The licence is amnualy and renewal is discretionary.
This compels us to go into a3 consideration of the whole Agt.

VI SCOUNT LUNEDINS Does not it come to thls, that what we have
to consider are motions 11 and 18? 65 and 66 are only ways
of making good what they have said must be done or must not
be dons under sections 11 and 12.

Mi., GEQPFRION: That is why I did not trouble your Lordships by
reading 656 and 66; they follow the others. I read 46 to
your Lordships to indicste that the licence will bs given snd
renewed, or will not be renewed and will be cancelled if the
gompany in any respect does not gomply with the provisions
of the Aot} so the licence is omly machinery. The question
is, can the bominion compel these people to respect the
Insurence Agt? This compels me to teke your Lordships
through that Act. There are many sections of it; but before
I take that guaestion up it would be extremely useful to your
Lordships if I tell the hilstory of to your Lordships

Ite history began in 1814. It has been twice befors this
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Board, snd one judgment was given in 1916. It is 8 long-
standing battle betwsen the Dominion and the irovinces. The
Board gave judgient in 1316, and the Lominion made some amend
ments to its lawa in a supposed effort to comply with the
first judgment. A new refercnee took pleae in Ontario, and‘
it came before the board agaln in 1924. That Judgment,
agein, was adverse to the lominion. The Dominion mede this
third attempt, and 1 want to argue that these are three
attemptas to eaci.lieve ?xaatly the seme thing. 1 really bslieve
that the beat wsy for your Lerdships to be made familiar with
the situstion is for me to read the 1316 judgment firss.

It 15 in 1816, 1, Appesl Cases, page 588. In Csmeron it 1s
page 63 of Volume 2. 1t was an appesal by the Attorney
Gonersl for Cspada, snd the hegpondents were the Attorney
General for the srovinse of Alberts &nd others. 1 know
Quebec was in it; that is why I was ln 1t; and Ontario was
in it. Those who arguea for all Respondents were Sir Robert
Finley, and & little bit myself. My work was light with Sir
Kobert Finlay lesding me. 1 will read the judgment, wy

Lords, which commences on page 593.

(Adjourned for e short time)

VISCOUNT DUNEDIN: You were dealing with the insursnce case
of 1916.

MR. GEOFF AON: Yes, my Lord. The judgment begins on page
593: "This is an appeal from a fudgment of the Supreme
Court of Canade ansvering certein questions put to the judges
by & reference from the Govermment ef the Dominion. The
questions so referred were &s follows: (1) Are sections 4
and 70 of the Insurance Act, 1910, or any and what psrt or
parts of the said sectiona, ultra vires of the Parllament of
Canadat (2) Does section 4 of the Insurance Ast, 1310,

operate to prohibvit an insursnce company incorporated by a
' foreign
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State from earrying on the business of insurance wlthwﬁanada,
i€ sush company does not hold a licende from the dinister
under the siid Aot, and 1f such oarrying omn of the husinesa

is cgonfined to a alnglé provinge? Section 4 is in these
terma: 'In Canada, except as otherwise provided by this Aet,
no gompany or underwriters or other person shall soliolt

or sccept any risk, or lssue or deliver any reaeipt or poliey
of insurance, or grant any annulty on a life or lives, or
colleect or recsive sny premium, or inspect any risk, or
adjust any loss, or earry on any business of insufance, or
prosecute or maintain sny suit, astion, or progeeding, or

file any claim in insolvenay relating to such business,

unless it be done by or on behalf of a company or underwriters
holding & licence from the Minister.' The #inister is defined
in the &0t to mean the Hinister of Finanse of the Dominion®.
Your Lordships will sppreciate that is the ssme clawse,
except, instead of being limited to Lominion companies, allens
and Britishers, it is gensral. "Section 70 ls sn ancillary
section whlch imposes & penalty on every person wio attempts
to contravene the proviasions of the above and other sections.
Sectlion 3 provides thet the provisions of the Act shall not
apply to any contract of marlne insurance effected in Canad
by eny company autlorised to earry on sudh business within
Canade, nor to any conpany incorporated by an Aot of the

late pruv&ﬁoe of Canadr, or Ly an Agt of the Legislature of any
province now fgrming part of Cenade, which carries on the
tusiness of insurance wholly within the limite of the pro-
vince by the Leglisiature of wuich 1tvwas incorperated, and
whioh is within the exclusive control of the Leglslature of
guch provinge. Jection 3 also provides thet any such sompany
as is last desoribed may, by leave of tha Covernor in Céuncil,
avail itself of the provisions of this Aet on complying with |

the provisions tnereof, 2nd that i1f it so svails itself these
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provisions shall then epply to it, &nd sush company shall
thereafter have the power of trenssoting its business of
insurance throughout Canodas. Section 12 ensgts that no
ligence shall be granted to eny individual underwriter or
underwriters to ¢ rry on any kind of insurance business,
exoepting in the cese of sssociations of individusls formed
upon the plean known as Lloyd's, undsr which each sssociate
underwriter becomes liable for s proportionate part of

the whole amount insured by & polisy. The Act contains

other restriotive and regulativs provisions. It will be
observed that seotion 4 deprives private individuals of their
liberty to osrry on the business of insurance, even when that
business is confined within the limite of & province., 1t
will also be observed that even a provincisl company opersting
witnin the limits of the province where it has been lncorporat
ed cannot, notwlthstanding that it may obtain permission from
the authoritiea of another provings, operate within tuat otherx
province without the liocence of the Dominion Minister. In
other words, the adapaaity is interfered with which, secording
to the judgment just delivered by taeir Lordsnips in the

case of the Bonange Company, such 2 eompany possesses to take
advantage of powers and rights proffered to it by suthorities
outside the provincial limits’'. The Honanza judgment I need
not read to your Lomnishlpas. It was deslided, under thes power
to incorporate oompanies with provincial objeets, that the
provinse eould create companies, or, rather, under the power
of the Ll&utenanv-GQVornor to incurporate compenies by Royal
prerogetive, the province could incorporate such companies,
sand such companies had full power in the province, His
Lordship then proceeds: "Sush an interferense with its
status appears to their Lordships to interfere with itn eivil
rights within the province of incorporation, as well as with
the power of the Legislature of every other provinse to gonfa

oivil rights upon it. Frivate individuals are likewiss
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deprived of oivil rights within their provinces. It must

be tsken to bs now settled that the genersl authority to

make laws for the peace, order, &and good gaysrnnent of

Canada, which the inltial part of Seatlon ¥l of the British
North Amerlca Aot confers, does not, unleas the subject-matter
of legislation falls within some one of the snumerated heads
whioch follgw, enable the LCominion Parliament to trench on the
subject-matters entrusted to the provincial Legislatures by
the enumerstion in section 92. There 1s only one case,
outside the heads enumerated in section 31, in which the
Lominion Parliament o&n legislate effectively as regards a
province, and that is woere the subjeot-matter llaz+outaid~
all of the subject~matters enumeratively entrusted to the pro-
vinge under seotion 32. Rugsell v. The Queen is an instance
of such & case. There the Court sonsidered tnat the parti-
gular subject~-matter in guestion lay outaside the provinaisl
powers. Whst has been said in gsubsequent dases before this
Board makes it clesr that it was on this ground aleone, and
not on the ground that the Canads Temperanoe Act was gonsider-
ed to be authorised a&s leglslation for the reguletion of

tred< snd commersce, that the Juiiclsl Committee thought that
it should be held that there was constitutional sutherity

for the Dominion leglislation which imposed conditions of a
prohibitory charscter on the liquor traffie throughout the
Dominion®. Russell v. The Queen was a case where the
validity of & temperance Act was upheld, an Agt which allews
a looal county to vote itself inte prohibition. "“No doubt
the Canada Temperancs Aot contemplated in cerWin ovents the
use of different licensing boards and ragulations in diff erent
districts and to thls extent legislated 15 relation to leesl
institutions. But the Judicisl Committee sppesr to have
thought that this purpose was subordinatn;to 2 still wider
and legitimate purpose of estsblishing a dpiform system of
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legisletion feor prehiblting the liguor iraffie threougheut
Cansdea excepting under restrioctive conditions. The case
must therefore bs regarded as illustreting the principle
which is now well established, but none the less eught to be
applied only with great csution, that subjects which in one
aspeot and for one purpose fall within the jurisdiction of
the provinciasl Legiglatures may in another aspect and for
another purpose feoll within Dominion legislative jurisdietion.”
I do not knowy my Lords, i1f, in the previous sese before your
Lordships, the way Russell v. The Queen was comstrued later
has been referred to, btut in nearly every other case it seems
to be referred to in some way or other. Later on it was

said the evil of intemperance must have been s¢ intense that
it must heave been 8 nationsal emergency, and it was bnt on
national grounds. "There was a good desl in the Ontarile
Liquor Licence Act, and the powers of regulation whieh it
entrusted to loosl authoritiss in ths province, which seems

to cover part of the field of legislation recognised as be~

longing to the Dominion in Russell v. The Queen. But in

Hodge v. The Queen the Judicial Committee had no diffioulty

in ooming to the conclusion that the lowal lisensing ayatem
which the Ontario statute sought to sst up was within preving-
ial powers. 1t wes only the converse of this.propositien

to hold, &s was done subsequently by this Beard, though without
giving ressons, thet the Dominion licensing statute, known

as the MoCarthy Act, which sought to e steblish a local
licensing system for the liquer traffie throughout Ganadn,'-aa
beyond the powers conferred on the Dominien Parliement by
seation 917. I do not know if your Lordships' attention

has been called to the faot that the MaCarthy Aet Judgment
has not been reported. It is & judgment of this Board with
no reasons. '

LORD ATKIN: There &re no reasons given. This Board has
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eonsulted the Resord more than once on that, but I think
without enlightenment as to what was the view taken by the
Board.

VI3COUNT DUNEDIN: This sentense ls practioally the key of the
whole judgment.

¥R. GEOPFRIOK:  "Their Lordships think that as the result of
these declszions it must now be teéken that the suthority to
legislste for the regulation of trade and oommerce does net
extend to the regulation by a licensing system of a particular
trade in which Canadians would otherwise be fres to engage in
the provinces. Section 4 of the statute under oonaidératian
eennot, in their opinien, he justified under this head.
Nor do they think that it can be justified for any moh

reasons a&s appear to have prevailed in Russell v. The Queen.

No doubt the bueiness of insurance 1s a very important one,
whioh has atteined to great dimensions in Canada. But this
is equally true of other highly important snd extensive forms
of business in Canedas which ars today freely transasted
under provineiasl authority. Where the British Rorth Ameries
Act has taken such forma of business out of provinelal juris-
dlotion, as in the ease of bvenking, it has done so by express
vords" ~—-eccnccne

VISCOUNT DURRCIN:G WNith great deference to Lord Haldeane, ¥hat
expressien is not really agcurate. It 1s not that section 4
cannot be Justified under this head, but it is that it is
struck a8t by these decisions. It is made bad under these
decisione.

Ki. QEOFFRION: Par from being justified, it is condemned.

LORD ATEIN: I think "cemnot be justified under this hesd”,
is the head "legulation of trade ard commerce”.

MR. G20FFRION: Yes, I think that 1s right. The Justificatien
of it under tue head of "Regulation of trade 8nd commerce"

is condemned, would probsbly be an aocurate statement ef
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the position. "Where the British North Americs Aot has
takén such forms of business out of preovineial jurisdiction,
88 in the ¢ase of banking, 1t haa done 30 by express words
whioh would heve been unneceasary had the argument for the
Dominion Government addressed to the Boerd from the zar been
well founded. Where a sompany 1a incorporsted to aarry on
the business of insurance throughout Canada, and desires to
possess righte and powers to that effect operative apart
from further suthority, tihe Dominion Government can incorpo=-
rate 1t with such rights and powers, to the full extent

explained by the dealision in the case of John Deere Flow Come

pany v. Wharton". There it was said when the lominion

incorporaies & company its status and powers cannot be = topped
by eny provinoisl legislation. "But if & company seeks only
provinsial rights and powers, and ls content to trust for the
extension of these in ot:ier provinces to the Govarnments of
those provinoces, it can at least derive eapacity_to acoept
such rights and ppwers in other provinges from the province
of its incorporation, &8s has been expleined in the case of
the Sonanza Jompany. Thelr Lordships are therefore of
opinion that thne majority in the Supreme Court were right in
answering the first of the two questions referred to them in
the affirmative. The second question is, in substance,
whether the Dominion Farlliament has jurlsdiction to require

a foreign compeny to take out a licence from the lominlon
#inister, even in a gase wheré the cgompeny desires to caryry
on 1ts business only witnin the limits of 3 single province.
To this question thelr Lordshipad' reply is that in such &
oase it would be within the power of the Parllament of Canada,
by properly fﬁbmed lecislation, to impose such a restrition.
It appears to them that such a power is given by the heads in
section £1, whioh refer to tue regunlation of trad- and

commerce a:rd to aliens. This question almo is therefors
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snawered in the affirmative.” Your Lordships will see the
question i3 whether we are now properly framing legislation
as to aliens. The question is totally different from the
British who immigrete.

LORD ATKIN: Ag Lord ™anedin zaid, the substanse of that ocase
i» tine authority to leglslate for the regulstion of trads and
gommerce does not extend to the regulation by s licensing
gystem of £ particular trade, and it treats generel insuranee
ag & particular trads.

MR GEOFFRION: iis doen not exadctly say nof begcause there 1ls an
srgument upon that point. There is a suggestion of 1it,
thougi: perhaps not an expresa decision. All he said was
that trade being & trade anywhere, you could not teke &
particular trade and control it by subjecting 1t to dlsorei~
ionsry licences. I perhaps should have read to your Lord-
ships, I did not do so, the sarsona omse. That wmust be &
judgment with which your Lordshipes are very familiar. The
judgment is & very long judgment, &nd an early one. It is
reported in 7, Appeal Ceses, at page 86, It 48 also in
the Pirst Volume of Cameron, at page 267. 1 will not read
it , it 1s a very long judgment. I ¢en summarise the essentisl
parts of it in 8 few words. In the Parsons case, the question
arose &8s to the velldity of an Ontario statute providing for
what we know as statutory conditions, I do not knou%whether
they are femilisr to the leglslation of this sountry, the
conditions which the lLeglislature says must be, as agalnst
the insuring eom.sny, part of every contrast. The question
was raised whether ch;s was regulation of trade and acommerce,
or property anc 6ivil rights in the province. They decided
there that, evern if 1nsurhnoe wis 8 trade (they expressed
gsome doubts about that) thls would not be regulstion of trade
and commerca, snd that the worda&.n seotion 52 giving to the

|
provinces property and civil rights gave the province full
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Jﬁrisdiation to make laws respecting insurance ag well as any
other contraot. It had been suggested that property snd
eivil rights did not include ocontract rights. They said,
like any other propoeal, it is a matter of contraot, and
contraote are inoluded in property and oivil rights. it
waf there said ineurence might be assimllated to the sale of
dry goods and everything else, and wae purely provinoial.

It bedomes important that I should note the changes in the
legislation which followede It is rather intereating.
Your Lordships will sce the distinotion made was this: You,
the Federsl, cannot assume full control by licensing a syetem
of insurance as regards provinoial companies that want to deo
business out of the provinoe{ or ag regerds individuals who
want insurance in the province and elsewhere; you oould,
however, by properly framfdé legislation, require a licence
from alien companice under aliens snd trade snd coummerde.

The changes are 1lllustrated, my Lords, in page 13 of the
Companies' Casoe There y:u have ocrose-wise on t he page, in
a fairly oconvenient form, an analyeis of the situation of the
law at varioue datese Your Lordships have peen ths law in
1910. Section 4 is the seotion which wa: read ip fulli in
the Jjudgement of Lord Haldane. Seotion 70 is the penalty
gectione That need not bte reade Then 1917 reprecents the
newflegislation. and it ie very interesting from the pointf-of
view of this cape, pacced by the Dominion Parliament, I will
sug:-est with great deference to Parlisment, not as an efiort
to eomply, but as an effort to cope, with the desision that
has juet been renderaed. Section 1i beoomes praotically what
it is to-day, Csanadiamn oompanies and aliens. 1 oan say that,
in respect of seotion 129 of 1917, it is substantislly, if
not exaotly, in foroe to-dsye. It eliminates the general
oharacter of the requirement of a licenoe under penalties.

Then, of course, seotion 12, on the other side of the page,
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somes in, introdusing a third class. You have, therefore, &
prohibition to do ingurence usineas.

IORD BLANESBURGH: Is e Cansdlen company ‘n gsection 11 of the
1517 Aot a company that owes 1ts incorporation o the
Dominion?

MR. GEOFFRICH: Yesy my Lord; I think you will £ind the
defin*td.on on page 2e

IORD ATXKIN: In the print of the case, Hre. Gray, has not some=
thing beor left out on page 14? It says: "12(1) It shall
npt be lawful for any British compeny or for any British
gubjoct not resident in Cenade3” then ought not the words
"to imuigrate” be thero?

HRe GRAY: I have not found that until this mmant'

IR ATKIN: hat is right, 13 it not? V¥ill you look at 1t
and gee?

MR, GEOFFRION: It must De.

LORD ATXIN:G I want to lmow shat the words were exactlye

MRe. GRAY: Your Loydship 1s quite right, these words have been
omf:itted, "to irmigrate into Censda.”

IORD ATKIN: ‘Then it goes on "for the purpose of”.

MR, UECFFRION: Yes, my lLorde Your Lordship has detected a
mistake, but, with the correction which is made, the firet
paragreph 1s the present. Then it gives something new,
which 1s very interesting, that {s, paregraph 2 of section 18,
at the foot of pege 14: "A company shell be deemed to im-
migrate into Censda within ths meaning of this section 1f it
sends into Canada any document appointing or otherwlse appeints
any person in Cenada its egeni for any of the purposes
montidned in gubsection (1) of this s estion.” 'Then, my
Lordy I will not deal with the smendments that follow the
geocond reference. ‘'Then comes the endesvour to meet the
Judgment by an smendment of the Criminal Code. They
tntroduced two sectlons to the Criminal Code, _{'or{pagea 16
and 16, These sections tried to get round t.l#a judgfnent in
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1916 by oalling the faot of doing insurance without a licence
by anybody a orime. They introduged what was in the general
. Insurance Act into the Criminal Code, trying to Justify it

unier th- head of Criminal Lawe. On page 15 the section
reads as follows: "608(o) Everyone"” -- not only the three
olasces -- "shall be gullty of an ind.ctabls offsnce who,
within Cansda, except on behalf of or ac agents for a oompany,
thereunto duly liocensed by the Minister of Finance, or on
behalf of or av agent for or as & member of an assoolation
of individuals formed upon the plan known ar ILloyd's or of am
aegoointion of peresons formed for the purpéao of 1nﬁerf-1a~
gurance and so lioensed, eolicits or aceepte any incuramse
rigk, or iseunee or delivers any interim receipt or policy of
insurance, or grants in coneideration of any premium or pay-
ment any ammuity om a life or lives, or collects or reoeives
any premium for insurance, or sarries on any business of
insuranee, or inspeots any risk or sdjusts any loese, or pro-
seoutes or maintaine any suit, action or proseeding, or files
any olsim in insolveney relating to suoh dusines:c, or re-
ceives directly or indirectly any remuneration for doing any
of the aforesaid acts.”

LORD ATKIE: It is exaotly the same thing.

iR+ GEOFPRION: RExactly hhe same thing. Then comes the
punighment, and then the proviso that one-half belonge te
the informer and one~half to His Majesty.

LORD BLANESBURGH: What they took out of the Insurance Se% they
put into the Oriminal Codes

ER. GEOFFRION: They madc one effort to keep all the ground
they had lost by calling it a orime, snd a second effort te
keep British Qompanies by defining "immigration” in a certain
way, and a third eflort to keesp aliens and Dominion Companies
together. Then, ito make the thing complete, your Lordships
will see gsubsection (5) of 1917 is the intréduction to the



Briminal Qode of what was formerly in the Insurance Aot
eontaining exceptions; in other words, the moment they made
this a general orime, they had to insert in the Oriminal
Oode the exaeptions to the gencral provieo shat was formerly
in the Ineurance Act. They traneferred purely and simply
these sestione, deoclaring it unlawful, from the Insuranse Aot
to the Oriminal Code.

IOHD BLABESBURGH: Onghf not there, in the print here at the
top of page 15, to be "Uriminal Code" in the middle eolumn?

MR. GRAY: You, my Lords on the previous page that has been put
in, but it shouid be repeated. Jare would have to be taken
in that case t® notice that the left-hand column ie still the
Insurance Acte

MRe GEOFFRION: Your Lordships will appreciste the last and
not very important change was the penalising provision of the
Insurance Aot disappeared, the special penalising seotion,
section 70, beocause the Criminal Code was doing the penal-
ising. Also, it would not make much difference, because
there remained in the Insurance iAot a genersl penalising
PTOVigoe.

How may I gather in the practiocal effect. First, that
which had been condemned aeg invalid by the Judgment of the
Privy Oouncil in the Insursnce Aet was transferred to the
Oriminal Oodee Secondly, an independent effort was made to
hold down the British Qompanies by saying, all British Com-
panles who immigrate must take llcences, and defining "im-
migration” as your Lordships have seen. Thirdly, there was
another independent effort, too, by having a cspecial seotion
in the Insurance Aot with regard to the licence in reepect
of aliens and Dominion Companies.

- Then there oomes the second judgment, in 1924, Appesl Cages,
psge 328+ The Judgment of the Board is delivered by Mre
Justice Duff, and begine at page 331l It is & lemgthy
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Judgment, I think it will be bolter than my argument as en
opening of the sillation: "Availing himself o the provisions
of the provincial stwtute,” and so on, "the Licutenant-
Governor of Ontarioc on ey 10, 1922, referred to ths Appellate
Division of the Supreme Court of Untaric three separate
queetions in the following terme: Question 1l: Is itfnthin
the legislative competence of the Legislature of the Proe-
vinge of Untario to regulate or license the maldng of recd-
procal contracts by such legislation as that embodied in the
ieciprocal Insurance Act, }3922%" I will try to explain
briefly what is reciprocsl insu.i'unce. Without incorporation,
certain usinesses or people insured eash other aross-wise,
and there is a goad desl of that ingsurance going on agross
the frontier, Generelly the szent resides, he may be anybody, a
Chinemen, an Englishman or a Canadlan, in the United States,
because the majority of the sabacr Lers to the errangement
are there, e Yntario Legislature had passed a statute %
take ocare of that provisc, which cannot be taken care of in
the Dominion atatute, as will be explained, on account of the
Joint deposits, reserves and so ons I glve your lordships

en idea of it, I anm not able o go very fully into the
detalls of that. the firet question asked by Untario wass

%Is 1t within the legislative competaence of the Leglaslature
of the Frovinece of Untario to regula.e or license the making
of reciprocal contracts by such leglislation as that embodied
in the Reciprocal Iﬁmme Act, 1922%® The eecond ques tion
was® "Would the making or carrying out of resiprocal ineur-
ance contracts licensed pursuant to the Reciprocal Insurance
Act, 1922, be -endered 1llegal or otherwiase alffected by the
proviaions of sections 58(c) and 508 (4) of the Criminal
Code as enacted by chapter 26 of the Statutes of Cansda,

7 & 8, George V, in the absence of a llcense from the ¥#inigter
of Finance issued pursuant to section 4 of the Insuransce

Act of Canada?" at was & question sbout the validity
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of this endeavour io call the thing a new schems and seve ite
validity thoreby. The third question was® “Would the sngwers
to quogtions one or tw be aifected, and if m ho#, if one

or more of the persons subscribling to such reciprocal insurs
anos contrmets ist (A) A British subject not resident in
Cenada Lmmigrating into Cenada? (B) An Alien?" Morefore

you have hers the mdeavour to have the sgame quoeatlion tested
resiricted to the Inmigration,s the judgment then proceeds:

" he two Dominion statutes mentloned in the second of thege
queries were passed on the sams dsy, September 20, 1917 (7 & 8
George V, Chmpter 20), one entitled the Insurance Ast, 1917,
and the other (7 & 8, Ceorge V, Chapter 26), entitled an Ast
to Amend the Criminal Code respecting insursnces the queetion
vhether the first section of the last-mentioned of them, a
section profpesasing to Lring into force an mnendment of the
Criminal Code designated as seotlon 508(c), was compatently
enasted, is the most Importent question with which thelp
Ioydehips sre oconocerned on this appeal, and it will be cone
venlent o discuss that question first. It was snswered in
the arfirmative by the Appella.e Diviaston., These iwo

statutes, which are complementary parts of a gingle legis-
lative plan, are admii: edly an‘ attempt to produce by a differ=
ent legislative procedure the results aimed &4 by the suthore
of the Inswence Act of 191C, which in Attomney CGenerel for
nads Ve v for Alberts was pronounced ultrm
xires of the Dominion Parlisment. The Insuremee Lot of

31917" -- I think I should read this, becsuse the preaent
Insursnce Aot 1s the same, prectically -« "expowers the

Hinister € Finance to grant licenses to companles, authorw
ising them to carry on in Cansda the tusiness of insurance,
excapt maritime insurence, subject to the provisions of
the s tatute and to the terms of the licensee Any ocoupany,
other than a compsny already incomrated under the suthority
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of the Dominion Parlisment, when licensed under the statute,
becomes, and 1z deemed to be, a company incorporated undepr
the laws o Canada. The Hinister is sl mthorised to

grant licenges to assoclations of individuals formed upon
the plan lmown ss Lloyd's and to associations fomed for the
purpoge of exchanging reciproeal contrects of indeemity upon
the plan known ag Inter-insurence; and in a:ch oases all
the provisions and requirements of thes tatute regulating

the usiness of lioensed companies are deemsd, so far as
appliocable, to Ve tewms and conditions of the license. No
provision is made by the statute for lieensing individuals
or for licensing firms or unincorporated ssscoiations other
than those falling within the two classes just mon tloned."

I think I can state the law of to-day is the same in that
respect, "The enactments of the statute include proviaions
touching the requirements with which eppliocants for licenses
met canply, the termg of llcenses, the conditions cf thelyr
cancellation and suapension, snd a comprehensive aygtem of
regulations ¢ontrolling licensees in relation to the forun and
terus of contrects of insurance and tle business of insurence
gemerally, including (inter alls) regulations governing the
salaries, sllowances and commissions of dlrectors and agents,
and the Investment, ani the investment of the funds of smch
companiea; to sll of which provisions, in s0 far as & pplie
cable, unincorporated associations of the two classes above
mentioned, that have recelved licenses, are subject.” So
far, al®m, the summary 1s the ssme as the present lawe "In
the Ingurence Act 1tself there is no enactment of generel
a;plilcation requiring persons sarrying on the business of
insurence to beccme licensed under it, Provisions of limited
application upon the subject are found in sections 11 and 13,
By seotion 11 it ia declared to be unlawful for any Dominion
G&many or for any alien, whother a natural person or foreign
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ecompany, % solscit or sccept any risk, to fasue or deliver

any recolpt or peliecy of insurance”

IORD ATKIN: Ve have the ssctions, fortunately, in this Porw.

De not you come to page 3367

VISCOUET DUNEDIN: I wes going to say the only appliat.ion of

this ocase, vhich has to do with something quite different,
reciprooel inguprance, lc,:theld that, where the thing 1tself
was bad or pood, as the case may be, you could not geot round
the corner by professing to put 1t under the oriminal law,

ERe GEOFFRIOH:  That 1s 1t, my Lorde.
VISCOUNT DUNEDIN: If I may summardise what I think to be the

law up to this point, becsuse really I cannct help thinking
the question in this cese, although there sesms to be 8 great
deal about 1t, is one in a narrow compass, the history seans
to be this. It was held that the Dominion had a perfect
right to oreate a person, namely, incorporate a company, with ;
power to do business all over Canada. Then 1t was held that,
although the Dominlon had a right to do that and so to create
the atatus, 1t was for the province to lay down what were

%he conditions upon which that busincss should be carried on,
the way in which 1t should be ocarried on, and that that was

not ultrs viregs of tho provinsse. ¥ell, then the Dominion
next made & try to say: ¥We sghall gay that no insurance
company 18 o be carried on in any province unless we grant
a licenas. That was upset by the oase in 1018. Then, at
the samo time, there was the rlder at the end, that in such
a oase it would be within the power of Parlisment, by
propery frumed leglslation, to impoge such s restriction,
that 1g, on forelgn companies. That oase seems to have
gottled the quesilion as regards compenies within the province,
and now all that remains 1s to gee vihet.m these seotlons
that arp before us are properly fremed legislation. It is
rather difficult to say, I will ligten to what can be said,
that 1t 1g bad as regards aliens, after what Lord Haldene has
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saide hen you oame to the question of BEritishors 1t is
different, becmuse ho tales in the sliens slong with Lrsde
and comueroe, and he brings them in undor trede and occrmeoroo
bocsuse of tho slien being theres butl I agree, when you have
Ww & with the Dritisher, »ou oammot get that help from the
term "allen®, and the guestion therefore 1s whether you oan
bring the Irltisher under the trsdo snd cormerce nestione

Lle GHCFPHILY: I take 1t I will have to argue on tho nlien
aspocie If you can requlre a llosuce from elisas by properly
fremod leglsletlon, the guestfon which ariscs, ond an extremoly
fmportant cne, 13 the mothod in which the allen ocan do
usineass in Cenamda of thati cheractere Dusinoces is ¢ mstter
for the Doulnlon or the provinos, snd thore are other docleliona
before w Dosrd to whish I want % refor upon thote I
would esl your Lordships to liston a little to wvhat I heve
o gsay, bocause the quostion ls whethor the jurisdiction
requlrisg o licence fron allens sllows 9w stteching to that
liconce of the osoudlitlons which cre attached by this present
Agt; Docousa, LIf so, I will point out thon the lew for alicns,
the vhole property and eivil righte £leld ss respects sliens
whon doaling with Cenedfsns snd not vith eamch other, can be
covered by the Doninfony end @wmti is e very fundsmental
questicie I start from thise The quostion 1s: Is thig
properdy freoed boglslation? ilr. Justice Duff 1s careful to
soy In that Juldgnemt of 1924 that he deos nob say vhethaer
this partlcoular stat:te 1o or s note  hat misht be the

only passage that ls useful to resd in this sasee It is pege
347 'af 1024, Appoal Jesome "It follows that the thim
questicn mst be answorod in the nogatives® I cught % resd
questlon &: “uould the onswers to questions 1 or 2 he
affoctad, and Lf 20 how, 1f one or more of the rerscnsg
subseriving to such recipreocl ingursnce sontmmots st

(A) & Dritish subject not resideat In Caasda imiigreting into
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Canada? (B) An Alien?” Tist must be answered in ihe nogs~-
tive, ihen comes tha qualifications "But with this
quslification, that, in so wmwering 1t, their Loxdships do
not express any opinion as to the competence of the Dominion
Paritiament, by virtue of its suthority in relation io allens
end to trade and owmnerce, to enaci seotions 1l and 12,
subsection (1) of the Instrance Act."

VISCOUNT? DUUEDIN: These are our sectiona, are thoy not?

MR OECFFRICH: Yes, my Loxrd, they are the same. "This,
al though refarred to on the argument before thelr Lordships'
Board, was not fully dlscussod, and since it 1s not directly
relgsed by the question submiltied, thelr Lordships, as they
then intdinated, consider it inadvisable b e:xpmss any opinion
upon 1te Thelr Lordships think £t sufficlent o recall the
obeservation € Lord Haldane, in deli-ering the judgient of
the Board in Aitornegy Geneps
Sop Alberta, to the effect that legislation, if properly
fremed, requiring aliens, whether natural persons ar foreign
companies, to becoms lloensed, as & cond tion of ¢ rrying on
the business of insurance in Canada, might be competently
enacted by Parliamet (an observetion which, it mey be added,

1 L. L0 G B a8

spplies also to Dominion companies), and to remark that the
second subsection of section 12 as ribes an insdmissable
meaning to the word *ftumigrate,' which, if governins the
interpretation of subgection (1), would extend the scope of
seotion 12 to matiers obviocusly mot comprised wlthin the
subject of immigration; and that subsestion (2) 1s therefore
not competently enscted under the suthority of the Dominion
in relation to that subjects Their Lordships do not thinlk
it proper to discuss the limits of that authority, or to
intimate any opinion upon the point whether any, or, if any,
what effect can be glven to the first sidsection of g ection
12 as mn enmctment passed in exerolse of it", Ve say, your



attempt to trangfer this to the Cximinel Code ia not g ody
end your a viempt to define "immigraidion” in that apeclal way
i1s not goode I will deal with thati more with reference to
what the British Horih Ameriosa Aci says on the gsubjeste It
is in a narrow oompass, tut may I apend a little time in
trying to make it narrower? ‘he British Horth America Ast,
sectlon 91, paregraph (25), gives "naturalisation and aliens.”
Your Lordships know dhat paragraph (2) gives "Tne regulation
of trade and ocomaerce.” Tese are iho matorial provisos
in section 9l. Section 92 glves "Froperty mud oivil rights.®
Then comes amnother seotion, which probably has not beem
pointed out to your londships, which explains the effort to
get British companies under "immigmetlon,” It 1s section 952
*In each province the legislaturo mey make laws in relation
to agriculture in the province, and to Umigretion in the
province; and it is hereby declared that the Parlisment of
Canada may from time to time make laws in relation to sgrle
culture in all or any of the provinces, aud to Lumigrat fon
into all or eny of the provinces; and any law of the leglse
lature of a province relative to egriculture or immigration
shall have offect #n and for the province as long as and as
far only as it 18 not repugnant to any Act of the Parlisment
-of Canada.”" For practicel purposes you have LTrmigration in
bo th seotions 92 and 91.
ICRD ATEIN: Ie it not rather a strained use of the word
Mimmigration" to apply 1t to a oorpomf.&on at all?
¥R ‘GE(‘:FFRZGH: I will discuss that later ons I was going to
disouss the point, because they are trying to use the word
"1rnigration” in an adnissible mamer.
mﬁm AXIR: Suppose a British Company, let us take an insurance
company, wants to start buginess in Canadae There may be
some provision; hag 1t to have a reglstered office in Canada?
Does the Cansdian Companies Act apply to 1t?
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MR GECFFRION: Ho, nty Lords

IORD ATEIN: It must have & place of business

HR OECFrRICH; That would bo a matier for provincial law.

IORD & TKIN: What 1t would do would be, 1t could give inatmate
lons by writing to Cgnadians, natives of the provincs, to
open up an cffice; it would appoint them offlcers o« the
company, and glve them contracta, cartificates and so
forth and so ony end the company would then be carrying on
buglinesa in the province - -

HR OBCFPRICH: And not immdgreting.

IORD ATRIN: == at this offlee, and have a regular place of
businesa there. ¥hat fmmigratesa? Does the corporation
moilonally oross the seas and oome over? At what time does

it imnlgrete, mda t vhat port des 1i enter, and is 1t sube
Ject to quareniine lawsg? |

IGRD BLANESBULGH: Mey I ask a question with recard to aen indie
vidual who appoints an agent in Canada? Does he immigrate?

MR GEOSFRIGN: &y submission as to the queatlon is, the
Dominlon tried to get pound that by that famous definition I
heve read: "A compeny shall bo deemed to irmigrate into
Canada within the meaning of thie section if 1t sends into
Caneda any dooument appeinting or otherwlse a;points, any
person in Camada its epent for ent of the purposes mentioned
in subsection (1) of this seotion,”

IORD BLANGSBURGH: I suppose it is the document which
immigrated there, and not the corporation. ™at does not
prevent you from appointing your agemi by & docunent which
you do not seml to Canada.

LORD MACMILLAN: Cp by telephone,

HR GRFFRICH: That defindtion has been deslared invalid by
the Privy Council in 1924 as being an inedmissible meaning of
the word "tmmigration,” and it has since been repealeds

LORD HMACHILLAIR It 1z deemed to irmigrete if 1t aends into
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Canada sy document appointing or otherwise appoints my m

in Canodas So that the dosument 1s not an essentlal pa«t
of 1ts

MR GROFFPRION: Having an ageni in Canads 13 fmmuigrating inte
Cansde.

IORD MACUILLANG If 1t in sny waey appoints s person an sgent,
it Is doemed to Lmnigrate.

HR GEOFFRION: I have endoavoured to find a mesning « »
company immigreting, and I can find only one posaibu#:na,
which 1s 1f 1t changes ita head of fice. I wo dered If that
would not be immigretings

VISCOUNT DUNEDIN: From the Dominion point & view, becsuse it
i{s they wvho made this gtatute, why dld they put the word
"tmairrate® instead of the simply word "ocome"?

MR GEROFFRION: Deosause secilon 96 gives them jurlsdiotion over
immigrations The bulk of the business in Caneda is by
Brttish oompeanieos.

VISCOUNT DUNEDIN: ©5 mllows tho province to make lews as o
irmigration.

MR GEOPFRION: Yes. This is clearly an effort to get in those

| who has the tulk of the Censdian business, the British
peoples '

IORD ATKIN: Is that the prineiple upon shich the majority of
the Cour:i decided in favour of the Britigh Companties that
a Bpitish company could not be sun Limigrant?

MR GEOFFRION: They say there 1e no 1  Iigration there. ey
treated 1t rather dis einfully; they sald there is nothing
in that points I will give your Lordships the reasons more
in detall.

LOBD AT:IN: That ig the point upon which the Court went, or
ong of the reasons, at sy mte.

MR GEDFFRION: One of tho reasona.

IORD BLANRSBURGH: Under what power of the Dominion could an
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Act be made referred to in seotion 95 with regerd to shich

the provineial power of stopping immigration is not to be
incongigtent? Vhat powsr of the Dominfon would emable then
to pags sich sota?

MR GECFFRIOR: It is in smoction 95, "snd 1t 1s horeby decladed

that the Parliament of Canada mey from time to time malce
hﬂa“

IORD BLANESEURGH: But £t says "to any Act of the Farliament of

Censda.” . hat mst be an Act of the Parliement of Canada,
I think, under section 91l.

MR GEOFFRION: I would like ft, but I am not quite convincedi

he jurisdletion 1s give by this sectione
IORD BLAIESBURGH: Yesy I had migsed thate

IORD ATKIB: You are ot troubled by this, because this is in
your £ avour as far as British companies are concemmed. You

are only dealing with allen companiess
KR GEOFFRION: The only way I oan concelve of &« Bpitish
company fmmdgrating into Canade would be by moving 1ts hesd
offices Tat would be a sort of Lrmdgretion, pez*hapn
I do not lmow even 1f that would be Irmigration; I doubt Ltj

but eppointing en mgency is not irmigretion, At all events,

‘my trouble here 1s sllens.
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IORD ATKIN: What ig paid 45 that the legiclation ag to aliens
entitles the Dominion Parlisment to say that am alien may not
eome into this country if he is going to sarry on a psrtiomlar
businese.

HR. GEOFFRICE: In a certain manner; in other wordse:We will admit
you if you promise to do that, and we will expel you 1if you
do not do 4it. In my submission, it mwust be that; 4in other

.worde, the direot issune 1s on the meaning of the word "aliens”
beflause it must be the Bame mosning as regarde other aliens
than yaderwriting aliene.

VISCOUNT DUNEDIN: It roally oomes surely to you gayiung what was
the true meaning of that last bit of the Judgment of 1916,
and you eay the second guestion is: ¥hether the Dominion
Parlisment has jurdsdiotion to require a foreign Company to
'taka out a licence -~ it is oniy dealing with the guesiion of
taking out the lioence -- : As to thés Question their Lordships

reply that in suoh a case it would uve within the power of the
Parliament ¢f Canada by proporly framed legislation to impose
guch a restriotion as to m#Re thom take out a licence ac s
comdition of practisinge. That seems an sbsolute determination
that 4t is within the Power of the Parliament of Cansda to keep
out the sliene unlese- they take out a licenaces

MRe. GEBOPFRIQN: I concede that, my Lord.

VISCQUNT DUREDIN: wherazn ie thie legislation o far ar it ie soncera~
ed with aliene -~ and I am only Gealing with that at present --
improperly framed?

MR. GEOPFRIOH: My suggestion to that is thig: I must first remind
your Lordships of what I said at the beginning of my opening
that thie licence is tied to tho rest of the Aot; 1t 19 the
conditionc imposed by the rest of the Aot that I am coming
to in a Minmte, t0 the continuanoe of the lisonce, that mgkes
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this Aot an improperly framed one in our views OQOur submiesion
is that there are conditions in this Insurance Aot attaohgd
$0 the alien being allowed to settle in Osnada once he is there,
which eompel him to do bueiness in a cerbtain way, whieh is
really the regulation of property and olvil rishta{ The guneation
38 left open; that is olearly shown by the Judgment of 1924,
Ths guestion is to what extent when iha alien enters can he de
operated by the Dominion, and when muet he be let loosge
to come in under the laws of the £rovinse.

LORD BLAKESBURGH: Is 1t within the competence of the Dominion
to impose upon alliens within the Province any conditions
in relation to property and oivil rights.?

MB. GEOFFRION: It ie more than that my Lorde When I bring
.ynnr Lordchipe to the Statute you will see tho¥ diotate what
contracts they shall makee There is a minute regulation
as to the way they ehould &o busineer ond the way they shall
contract. |

JORD BLABESBURGH: Does not it come to this with regaré to
property and oivil rights within the Province that 4t is within
the ocompetense of the Provinoial logislature whether the person
eoncsrned be an alien or not.

HR. GEOFPRION: Yer, my Loxde

IORD BLANXSBURGH: An alien oitiszen, whoever it may bte, that is
within the competence of the Province ?

MR. QEOPFRION: Yes.

YISCOUEY DUNEDIN: If that is so, what is the meaning of
what Lord Haldsne says as to the Judgmaent of the Board. It

seems to me that you counld always say that a licence interferes
with property and oivil rights. You must give some moeaning
to that. '

MRe GEOFFRION: I will give a meuning to ite 1 am going to say
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thie: what was first suggested there was that the partioular
statute unier coneideration was not properly framed. I 4o not
say 1t was definitely suggeeteds It 1e poseible by properly
framed legiclatione.

VISBCOUNT DUNEDIN: You mean properly fromed by a statute preserve-

‘ ing 3rovincia1 rights ¥

MR« GEOFFRICH: iee, my Lorde.

LORD RUSSELLS Suppoeing Seotion 1l simply provided that before
an alien could traneact insurance bueiness he wmunet have &
lioence, and that there were no confitione attached to the
liocences Wouid not that be good under the mesning of what
thig Committee sald in 1916 7 I want to go by stepse

MR. GEOFFRION: It would have been an almost inconmeivable statute.

IORD RUSSELL: No, I ocan oonceive ite.

MR. @GEOFFRICE: 4 moet unlikely ctatute, beoanse it would have
left it entirely to the caprice of a certain particular officers
An alien can have the door ocloeed to him by %ho Dominion wune
guestionably, and an allen can be turned out by the Dominion
uwnquestionably, but I eay while he 1s in he camnot be ocompelled
to 40 businese and to make oontiraoctes in a way at varianase with
the Pravihaial gtatute. Your Lordehips iill see the tremend-
ous importanae of that statute, because you would have two
eivil laws side by side in the Frovince.

VISCOU T DU.EDIN: wWhere are those aconditione ?

HR. GEOFFRION: 1 am comning 10 them in a moment, my lLord. I
am trylag first to make my submission that the point ie opem
0 mee.

LORD RUSSELL: You®eay you oan exclude him undoubtedly, or you

can admit him, but when you admit him you must admit him
uneonditionallye.
LORD BLAHES3URGH: Or subjeot to Provincial conditione %
MRe GEOFFPRIOH: And subjeot to Dominion conditions provided in
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geotion 91, for instance, Banking. I wigh agasin, to respsot-
fully draw your Lordchipe’ attention to the faot that when the
two passsges of the Judgments of 1916 end of 1924 are read,
your Lordships will see thst it ie not conocluded againet me
that thie statute onoe restricted to aliens im properly
framed legislation.
10RD BLARES3URGH: If the door was open snd oclosed in 1916, it
ie re-opened a certain bit in 1924.
MRe GEOPFRION: Yes, my Lorde I wouid euggoeet that the words
saying you could do that by properly framed legislation does
not necn the statute before ue, if mpplicacle ouly to you,
would be good, but mesning at least the statute would have to
be 43ffcremts 1t may mean the statute would have to be
different, and not that this statute is good as to you. There
is no wore severable estatutes I heard a good deal in the
Evistion argument about severability. There ic no more sever-
able statute than this ones They could have said this ztatute
is bed sc to Provincisl Companiec or bad ep to immigrante, but
it is good as to aliens. They do not say that this is geod
88 to aliene. They pay you may reguire a licence by a properly
#remed statute. The Quostion says: "We do not say in 1924
it thié Statute 15 properly framed.”
IDRD ATKIN: I wieh you would just help me about the queetion
acked in the 1916 oase. It 1s in refercnce io seotion 4
which we have before use The first Question acked whether
gection 4 was ultra vires, and the Board held that it was; that

is how they mawered it the first (uestion, in the affirmative.
Thon they went on to say : “Does seotion 4 operate to prohibit
sn Inpurance Qompany 1nnarporafoa by a foreign State from
earrying on the businese 0f insurance within Cansda if suoh

Company doee not hold a license under the said Act, and 1if such
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busineses is oonfined to one Frovince?" ZThey answered that
in the a £firmative; they said: Yes.

MR. GEOFFRION: Yes, my Lordy there is a differenoce thaere.

IORD ATXIN: “They meant it was operative. Did they gsever it
or what did they dos Did they meun that on the proper cone
gtruotlion of it they were, or what did they mean by answering
both Cusstions in the affirmativel

BR. GLOFFRLION: There ir that diffioculty, but I sug est the 4iffi-
culty is oleared up by the subse uent Judgment in 1924, I thix
what was meant wae that it would be in a properly framed
etatutes But they did eay: Tesce At all svents, I am saved
from that trouble by asking your lordshipe to read what was
gald in 1924,

IORD RUSERLLs 1In 1916 lord Haldance refers to the scoond Juestion
as being: "Whether the Dominion Parliament har Jurisdiotion
to require a forelgn Company to take out a licence Lrom the
Dominion iinister, even in a case where the Company desires te
garry on its busineer only within the limits of a single Pro-
vinee?® He intorprets the Guection in a partiocular waye

kR. GEOFFRION: Yex, my Lord, that probably is the explanatione
He anewers the ues$ion ae he hes himgelf framed it. I think
that must be it. OQOthersiss there ie only & contradiation. A%
all evente whiochever ig the way it is put, the 1924 Judgment
takee care of me and gete me out of a diffioulty by stating
that that guestion whioh I am now arguing ie opene. It is the
ssme statute and it pays: We do not say whether ox net it is
s good statute.l . would like to pﬁt my point, and then refer
to the statute.

VISCOUET DUNEDIN: I ¢hould like exaotly to understand what jr.
Justioe Duf? iz saying with regard to the subseotions of
gection 12.

IORD RUSSELL: What they did deocide as to that was, in substanoe,
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that 1s not immigraetion within the mesning of seetion 95,

MR GBOFFRION: Yes, my lord, that is all.

LCRD BLANESBURGH: And it 1s not open to this leglslation to
put a fancy meaning on that word.

MR ORCFFRICH: The British North Amerioca Act uses tho word without
defining 1%, and the Dominion Parliament cannot enlarge thels
Jurisdiction by chenging the dloetlonary.

IORD ATKIN: You are scoopting that view sbout that, That is
the oross sppeals You have to deal with allens,

MR GEOFFRION: Yes, my lordd

ICRD LACMILLAB: He wants to pick out thewhole legiclation to
be bed both for Canadians and British,

IOFD BLANESHURGH: Is it eassumed the legislation 1s god with
regard to & Canadisn Company end for the resson that the
Canadlian Company belng the creature of Parliament, Parlisment
might with reference to that Company impose any restrigtion
upon 1t that 1t likes? |

HR GEOFFRION: The presson 1s this: it has been desided by
this Board that when tho Dominion creates a Company to d&o
tuginess which ia Provineial -~ dry goods or insurancg -
it oan endow 1t with statutory powers whieh the Province

‘ ca:not take sway, but it must a'mit to the Frovinclal leglse
lation.

IORD BLANESEURCGH: And prewent them carrylng on business in
‘the Province at all,

MR GEOFFRION: No, the Province ca ot do thate

LOFD BLANESBURGH: Ho, the Dominion aoiald do thate

MR GEOFFRION: Yes, they could des.roy a Company or rofuse to
oreate 1t i

1ORD BLANESBURGH: Or 1imit 1t to su.ch an axtent that 1t would
be ianoccuous, j

MR GHOFFRION: Once s Dominion Compeny enters it oa-ot be
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throm out, but beyond that, the Province can do almost
anything under 1te Frovinelal rights, Thus 1t has been held
defini tely under the lortmain lesws, and 1t has been held
reoently in a Hanltobs case that it cam-not prevent them
from gelling shares becsuse it cannot get along without ecapitals
that 1s the essential function to find money.

LORD BLANESEUROH: %The province cannote

MR GEOFFRION: Yes, the Frovince cennot.

IGRD ATEXN: That is the legislation on the question that people
should be licensed to issuc sharess

MR GECFFRICN: Yes, The two questions of aliens anl Dominion
Companies are so close to each other that I will be drazzed
into it from time to time, but it 1s not drectly before your
Lordships, end your Lordships do not need to decide 1t. Ky
only trouble it appears 1s sllens, although I crave l4berty
to break the orxdinary rules hy the very brief remarks I have

to male with rogerd %% irmigrations I shall be recalled to

Cenade by Wednesday, ad I will oot reply, and unless something
happens o therwise, I shall have to leave my reply, with perfect
confidence, to my friend ¥r, Tlley. So that on that account
if your Lopdships will allow mo, I will say something on thate

VISGUUNT DUNBDIN: I want to be done with the aliens first. They
heve nothing to do with & immigrations I think Lorxd Russell
put to yov the points Supposing this statute hed simply seid:
an alien shall not prectice without a license, would that be
good?

KR GBEOFFPRICN: I think soj at Pirst si: te

- VIS(UUKT DUMEDIN: It seems to me that in order to show that the
decleion 1a wrong, you have to show what these condl tions are
which are, first of all, wrong, and make the legislation improperly
fremed. We have not lmd the conditions yet.

MR GROFFRION: I was #rying to endeavowr to show that the question
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was cpene In thei respect it requires a curgory examination
of the Insurance Act. However, my Lords, it ias useful to
remeber what I read tc your Iordships of the summary of
the 1917 Act from the Judgnent of Mr. Justice Duff. It is a
falirly scourate swmary, aad your Lordships will £ind 1t
in 1924 Appeal Cases, at pags 3323 he ssya: "The Insurance
Agt of 1917 empowers the ldnlgter of Finance to grant licenses
{0 companles, suthorising than to cai-ry on in Canada the tusiness
of insurance, except marino insurance, subject to the provieions
of the statute and to the terms of the license. Any Company,
other then & company already incorporated under the suthority
of the Dominion Parliament, when licemsed under the statute,
becomes, &d ia deemed to Ve, a cormpany incorporated under the
laws of Caneda. The Minister is also muthorised to gx‘antﬁ!
licenses to assoclations of individuals formed upon the plan
known as lloyds and to amssociations formed for the purpose of
exchanging reciprocsl contracts of indemmity upon the plan
known as inter-insursnce; and in such casesa .1 tho provisions
end req irements of the stat te regulating the business of
licensed ocompenies are deemed, so far as applicable, to be
terms end condltions of the licenses No provision is made by
the atatute for licensing individuals or for licensing fima
or unincorporated sssoclations other than those falling within
the two olasses just montioned. The enactments of the statute
include provisions touching the requirements with which applice
ants for lloenses must comply, the terms of licenses, the
©nditions of thelr cancellation and suspension, and a compre~
hensive systam of regulations controlling licenses in relation
otg %&f‘memm?&%ﬁﬁfzfﬁﬁfg (?ﬁ&w o ﬂ;oamm
ing the salaries, allowansces and comiasions of d tors and
nts, and the inveatment of the funds of such companies; to
all of which provisions, in so far as appliceble, unincorporated
Feceived 1ioensoss are. Tubiontls. Ta otmer woeds, mecerny

gpealdng, the conditions of the Act cover teo £iel z of regula-
tlon in the way they do business snd contracts.
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IORD BLAKESBURCH: Assume for the moment, withioul prejuiice, that
Lord Russell's question hes to be arswered in the effirmtdvey
that it would be within the compotence of the Parlisment of
Mada to say that no aliens shall carry on the buginess of
insurence without licenses. Do you say that might not be
dore? Fhat you do seay 1z that vhen you gather in t:im Statute
what 1t 1is a liconse connotes, na:ely, the restrisction on
the a ctivitios with reference to what would be within the
Provinalal leglslation, thet 1is beyond the farliament of
Canaeda?

HR GEOPFRIUN: Yes, my Lerd; I suppose the Pominion could grant
any jurisdletion to keop them out and turm them oute

ICRD BLAZESBURGH: If the prohibition, so to speak, of the
alien, by virtue of this license which he getis, i3 one which
would be solely within the competence of the Provinee to
impose, that thon 1s beyond the power of the Dominion
Parliementd

Hi. GBOFFRIOH: Yes.
VISCOUNT DUHEDIN: Jou would say there would be no conditions at
alle

KR GBOFFRICH: No, my lord} some oondi tlons.

YISCOUNT DUNEDIN: According %o you his llcemse 1z a thing just
like a postal oxdor snd for money you just gebt 1te

{R GECFFRICN: No, my Lord, I suggest ﬂa.at his license can he
refused at the dlscretion of the Dominions The Dominion ean
tam them cut; 1t will lot them in and 1t will let them outd
They do with emdgrants snd sliems what thoy lire. Under the
dectision I was going to give the Bosrd a=s to what iz the
meaning of the word "alien", oncc hey let them In they
can only legislate in respect of the vay they will d thely
business within Sectlion 91 of the British North Amerioa Acts
Rlsewhere than there, as regards Sectlon 92, the legialation
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will be with the Dominiond

dow, iy lords, 1t mlght de advisable if I polnted out
that I have authority from the Board on the point of e
definition of the word "aliens", I was intending to come to
that lator, and to glve your Lordshipa tha Insurance Acty
but in the meantime there is the case of Cynaincham and

reported in
19C3 Appesl Cases, page 15l. It is one of the three deaianions
dealing with te meaning of theword "sllens". I will v
teke the second csse, becsuse puessibly 1t healm me moat, bub
at all events I will refer to the others. “his wes a oase
of & naturelized Japanese who wanted to be placed upon the
1list of votare for Provinelal purposses. Under Seotion 63

of tho Dyltlsh North America Act the Frovinee 1s glven
Jurisdiotion over the amondment from time i time of 1ts
Conatitution, Its Juriddiction in that respect ig of the
same charecter obviously as its Jurisdiction over property and
eivil righte, and the question 1s whother this gentleman hed
been naturelized by the Dominlon, which has the same
Jurisdiotion over neturalization sz 1t hes over piless In
the sane peregraph, slthough not in the same Seotion. The
Provinoce could refuse him the right to vote. Iwill md

to your Lordships from the bottom of page 156 of the Elepot‘t
in 1903 Appeal Cases, and the bottom of page 508 in

Cemeron, "Could 1t be suzgested that the province & Bmitieh
Columbla could not exslude an dlien from the franchise in
that province? Yet, if the mere mention o«f slienaze in ﬁhﬁ
enagtment could make the law ultra vires, such e mnsﬁmxbtion
of Seotion 91, eubsection 25, would involve that abeurdlty.
he truth is that the langusge of that section & es not ‘
parport to deal with the consequences of either..anenage eif
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naturallzation. It undoudbtedly roserves thesgse subjocts fopr
tho exolusive jurisdictlion of the Dom nion -~ that ia %o say,
it 1s for the Domlnion to deteruine what shall constitute
alther the one or the other, tut the question as to what
consequences shall follow from eilther is not toucheds The
right of protection and the obligatlons of alleglance are
neceszsardly involved in the nationallty couferred by |
naturalizaiions bul the privileges a ttached to it, where these
depend upon residence are quits independent of natfonalitys
Thig, indeed, seems to hawe been the opinion of the learned
Judges below; tut they were under the impressicn that they
were precluded from acting on thelr om judguent by the

Iis Board, dealing with the partionlar facts of that oase,
came o the conclusion that the regulations thore impeached
w¥ore not really almeda t the regulation of coal minesa ¢ all,
but were in truth devised to deprive the Chinese, naturaliszed
or not, of the ordinary rights of the inhaditants o« British
Columbia and, in effect, to prohibit thelr continued residence
in that province, sineo it prohibited their earning thelyr
lving in that provinces. It is obvious thet such a decision
can havo no relation to the quostion whether any naturalized
person has an inherent right to the suffrage within the
provinee in which he rosides.”

' Bow, my lords, I want to corment upon this. It ig

a definition of the Juigment in the Union Colliery Compsny vy
Brydeg osse. It mlght not seem obvious, to me at least,

on reading the Judgment in the Bryden case, but it is a
definition and has beon adopted much later in the thiwd
naturalized alien omse. This case simply provided that a
Chinaman could not wrk in coal mines. Without going into
detalls, it simply said that the Province caunot say thaty
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Thie decision comes afterwards and saye all that meant wae
that apparently the .nly way Chinamen aould esrn their living
was by working there, -and that wae in £30t expelling them from
the Province. I would Just 1like to read that passage againe
"That oasge depended upon totally different groundse This
Board, dealing with the particular faats of that casze, came
to the conolusion that the regulsatlone there impoached were
not really aimed at the regulation of ocoal mines at all, bdbut
were in truth deviged to doprive the Chinese, naturalified
or not, of the ordinary rights of the ighabitante of British
Uolumbia, and, in effeat, to prohibit their continued
residence in that province, sinoc it prohibited thelr
earning thelr liwing in that province.” Now, my Lorids,
whatever may be the construotion one would put on the Bryden
ecase, reading it alone, we have it comparatively construed
by two subsequent decisionc in the cense I indioated.
JORD BLANRSBURGH: Supposing that sowe Statute == I will not eay
for the wmoment whether it is Dominion or Provincial -
pald that no,alien should Pold real estate. Would that be
within the power of the Parliament of Canada ?
MR« GEOFFRION: 1 rBay no.
LORD BLANES3URGH: Would it be within the power of the Province ?
MR. GROFFRION: Yes, my Lord. ] will illustrate that by pointing
out that that hae been expreesly desoribed as Dominion
Gompaniass ‘
IORD BLABESBURGH: I sm talking of the individual, the alien.
MR+ GEOFFRION: I war emphasizing the digtinction which is going
to be made.
LORD BLANESBURGH: The Dominion could Reep Jim out, dut aE soon
e he ever comes in it wonld be for the Province to say
whether he could holéd it.
HR. GEOFFRION: I am indicating whal hac been decided as to

mortmalin laws ae regards Dominion (om.anieg.
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LORD ATKIN: I thought you said it might be malde a conditien of
admitting an slien that he war not to hold land ?
MR, GEOFFRION: It might be thut Parlisment might say nothing
at all, and an srbitrary offiocer might tura hic out without
any reasonse I oamnot help thate.

IORD ATKIN: Oan you, when you are adzitting an alien inte the
sountry, admit him on the torme that he thalil not carry on
certain epecified aotivities ?

MR+ GEOFFRION: I must say no; otherwiee they have controle The
whole thing goes omie way or the othere You caunnot find a
middle ooursees I am not sug;esting I have been trying teo
find a middle coursae. If you 8 llow them to put the cone
ditions they like, then they have the abtsolute aontrol.

LORD ATKIN: @8l you adwit an alien upon the t erme not that he
mnnf\rafrain from doing certain work, but that he must, in
faot, get work; that he must refrain from being 16‘1 ?

MRe GEOFFRION: No, my Lord, but I have no doubt that 4if the
Dominion officer can expel him for saying he is 1dédv-there
your Lordship is bringing me into s field where I am aMtle
emiarrascode

VISCOUNT DUNEDIN: Surely it 1s to be deoided ontirdly on the
view that franohise is a privilege, and, therefore,franohis
is quite differcnt from ordinary and naesossary ocongegusnces!

IORD ATEKIN: I shounld have thought so, but im this last case they
gay that aliens and naturalization, when they asre included
in s epecific eubjeot, in Seotion 91 are only deanling with
partidulsr Statutes and do not deal with the oconsbguences o:
alienization. The trounble there is to distinguish between
the power to work in a ooal mine as a conseguencs,and the
power of voting a: a consequence.

MR. GEOFFRION: May I make two r:marks in respest of what my

Iord Dunedin jJust safd, or two respeotful answers to it ?
!tre‘, 8s drafted thet ie not what the Judgment said, if I

may
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say #o with due deference. Secondly, the power for franchise is
the same as the power for Provinsial rights. If your Lordechips
take Section 92, your Lordeshipe will geo that the power to
amend the Constitution of the Provinoe from t.me to time is
in parsgraph le. The other is psragraph 13, "Properiy and
Oiwil Righte". iy cuggestion ig, first, that thers is mno
reagon to distinguish betweoen the various Pro¥inoial powers.
Phey are on the same footinge Your Lordships remember section
£9 of 91, which gays that 91 prevaile over 92, has been held
over and over again to pr vail over the whole of 92, and,
therefore, I submit with due deference that ther§ ie mo
distinotion between one jJjuriedioction of the rrovince and
another jJurisdioction of the Provinces Secondly, with regard
to the remarke on the Tomey Homma case, in that partioular
oage the guestion deponded upon the peouliar nature of the
Jurisdioction the Province was there excroieing. I will not
trouble your Lordehip by resding it againe. My comment 1s
that that clearly taken, without eaying naturalization and
aliens, only carrien the dscluration and does not carry with
it the conseqnoncess

LORD BLANESHURGH: 4nd the consequences may be different in
differ.nt Provinces ?

MR. GEOFPRION: Yes, my LoTce They Justify Bryden's case,
apyarently by saying $hat Chinnmen could earn their living
in British Columbia in coalmines.

LORD MAGMILLAN: The Provinoe muct not stultify the legislations.
In British Columbia you can live without a vote, but you
cannot live without a vote if you are a Chinamam. Eo doudt
in British Columiia after the Dominion has passed legislation
applicable,to the admigsion of alieng == wiich iz & vory
important matter to sritich Columbia -~ the Britieh Columbia
legizlatute them prooceeded to say: Allens sdmitted under
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Dominion legislation shall neither eat nor drink in British
Golumbias If they 444 that, that would gimply stultify the
whole thinge
MR. GEOFPRION: Yes, my Lorde Your Lordshidps will notice how
sloge we are to the Dominion Oompany distinetion. If so,
the Dominion can only incorperate a Qousany, ani then give
it statues and powere. The Province ean do almost anything te
it except strike at itse status and powerc. Your Lordships
will see while we arec not directly asoncerned with the Dominion
Company Juigments, they will throw some light on where the
dietinotion should be drawn, what the Dominion ocan do and what
the Provinoe osn 4o« Tomey Homma's case ic sn illustration
0f thate In that case it wac a man, and, thercfore, it
wag a question of hiv being able to est, but apparently hers
it i¢ ability of a Company to sell 1ts shares, or to cue or
$0 contract. |
VISCOUNT DUNEDIW: I ehould 1like to bring you back agsin to what
my Lord Russell esald. You have sdmitte: originaily that it
would bte quite good legiclation to say that an alien should
not practics lnsuranoe without a license «
HR. GEQOFFRICN: Yor, my Lord.
YISOOUNT DUHEDIN: Then the next guestion is: How sghall the
liocenee be granted T Then I put the next guestion this wey:
Is the only lioence that it is permissible to give comething
that phail simply be given you in return for s smail payment,
gimilarly to the postal order, as I put it before, ob is it
permigeible to put cortain comditions for a licence ¢t
MR. QEOPFRIOE: MNy submigsion ig that it 0o ld not be similar to
a poetal order, because it cun be refused or given. With
regard to the postal order, as a general rule, they do not
refuse you.

. VISCOUET DUNMDIN: They huve no righte to refuse. I tender my
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le.1%d. and I get my postal order; they ocannot pay noe But
there are many other olassep of liocenoess» With almoet every
clacee of licence, when one goes in to get the licence you enst
oomply with certain conditiong. Take, for inctance, the last
gace we were dealing with here, which you were in;yow 4o
not get a liocenee for flying unlees you pasec a very siriot
examination. Tuke whaot is commonly known as the Liocensing
Aat, where you have a licenoes to sell boor and epirits. There
are 8 good many conditions appropriate %t¢ thate Gan you pay
that this lisence is difforende frow all thoee, and that thére
is no condition adhibited ? If you cannot gay that, ®hen
you have to say these particular conditions whioh are here
put are so bad as in frot to be smproperly framed legislation.

LORD MACMILLAN: Surely that ic so, Mr«. Geoffrion. It mmet be.
Supuoping you attach a oondition such se thimg: 4 licenoce
shall endure for a oertain term of yeare, one or more; that
is & condition which ig appropriate; or, it thall be
applied for in writing, let ur eay;or, it muet be applied
for at partioular officea wpen for the - urpose and go one. On
the other hand, 1 oan oonceive conditions impored which would
be sush ae really to take away with one hand what had been
given with the other. Suppoeing it is uoﬁething vhich purpert
to give you the liberty of engaging in incurance, but whioh,
on the other hand, makes it entirely oertain that you shall
not do it effeotivelys.

VISCOUNT DUNEDIN: That ic not exuctly the point I wae puttinge.
I want to hsve yes or no tmé;thﬂ question whether the licence
ean have certain oconditions which are made binding on the
appliocant, ae, for instance, as I have Just put it, in the

flying oace, or in the public house sare, there are certain
conditione whioh the applicant must comply with. If you may
that no suoh licence ie possible, that i: one answer. Ef, on

the other hand, you have to admit that this liocsnse like
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licences in general may have oonditions applieabls to the

applioﬁjt. then you have to say that these purticulsr con-
ditions are eo bad a:z to make this partioular legisclation

improperly framed.

MR. GRBOFFRICE:May I be permittel to postpone the answer yes or
no at precent ? I will try to do that by smd by. I suggests,
but I do not want to be taken ag a final answer -- that the
1icence oan be refused. .

IORD ATKIN: Are we dealing with alicne?

MR. GEOFFRION:Yo8, my lord.

LORD ATKIN: Then I want to point out to you that this legis-
lation has nothing to do with aliens entering t he oountry.
The legislation, in faot, simply says that an alien may not
sarry on the business. The alien might have been in the
oountry for thirty or forty years. It is only a question of

whether or not the Dominion under ite euthority to deal with
aliens osn at any time gtate what oivil rightc the alien

ghall have in the countrye That 12 the real point, is it not ?
That ie on the hypothesis that an alien has got or only will
have sguch oivil righte ac the Dominion Parliament choose

to leave hime. It looke as though the Dominion Parliament
might say on this view: You shall have restrioted oivil
rights, and that, of ocourse, would cover this ocsses. But if,

in faot, the Dominion Parliament ocannot do that, snd it is
sonfined to merely saying upo: what oconditione you, the

alien, shall oome into thiz ocountry, then you huive an entirely
different position.

MR. GEOPFRION: My lLord, I would like to answer the guestions in
order without conflioting with the first ones.

LoRD ATKIH: I omly want you t0 bear that in mind when you are
anewering the questions.

HRE. GEOFFRION: I am going to try and give my general snewer, but
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I may oorreat it, because a divicion between the two views
is diffionlt to draw in all these cases. Ky presmnt
guggestion is this: 1 am quite ocortain, first, as regards
entering, that they ocan say: You will not enter; next, they
san ask or impose whatever conditions they like on the persoa
entering; they can say: We will not let you in because
we 40 not like the solour of your hair; or: We will not let
you in because you are a (ommunist and you d¢ 20t belleve in
property; or: We will not let you in beocause you have no
money. Then they ¢an expel them, even those who have been
fifty yoears in the countrye If the law does not diotate
oonditiore, I oannot eee how we oan prevent the Dominion
paseing an arbitrary law eaying: We appoint some officarto
admit whom he likes and turn out whom he likes, and without
giving reasons why. It may Bo beocsuss he does not go to the
right Churoh, or does not go in for the right sort of
politioss There will be no romedye One of the diffioult
questione ie: (an the Dominion oreate laws under the Aots
imposing condition: on remsining there, and presoribe
8 oivil code for them and for those who will deal with them ¢

YISCOUNT DUBEDIN: There oomes in my iliurtration on the law as
t0 liquore fThe ordinary licence in this oountry of a person
%o sell beer or spirite containg very stringent conditions
ap to how he is %o carry on his bLusineses, and that, to use
your phrase, presoribes t0 him what he i¢ to 80 while he
renaine there —- while he ir in poeseseion of the dioence.
0f oourse, I grant this at once, to chow you that I am not
unmindful of it -- we have no diffioulty here about Federal
legislation, amd it may very well be that this is quite good
here and as a matter of faot would be bad there, because it
would go athwart t$he Provinoes.

HR. GEOFFRION: Is not your Lordship overlooking the fast that
liceneing for lijuor is entirely Provinoial, so that it camnot
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arise as regards liguor licensing ?

IORD BLANESHURGH: I have an example whigh you may be able to
snower one vway or the other. Supposing the Lioence saild:
fhe holder of this lieence while he ip in éamda should not be
able to hold real estato.

MR. GEQPFRION: I suggest t;hat would Be wrong.

JORD ATKIN: I 40 not uite see why it depends upon a licence,
1f, in fact, you oan say that ah alien must be liocensed before
he is, for example, a baker, and you cam impose restriotions
upon that liocenoce. I suppose you oould say without licence
no slien shall be a baker?

MR. GEOFFRION: Yer, exaotly my Lord.

IORD ATEIN: That ip the point, whether you ocanm say that.

MR. GEOFFRION: Yese You oamnot by exeouting a liocence under
oertein oconditions get ocontrol of the subjeot-matter. You are
doing indireotly what you cannot do direstly.

IORD BLAKESBURGH: I shall endeavour to look at something
absolutely Provinciale.

MR. GEOFFRION: There is one ond where the licenae ie entirely good
and one end whioh is bad, and we shall have to find out where
we are.

JORD RUSSELL: What we have beon saying has nothing to do with
Seotion 1l. Seetion 11 has nothing to do with immigration at
all. ?

MR. GEOPFRION: No, my Lord, but I say he can be turned out.

IDRD RUSSELL: I want to go back to the admiesion that you made
before under what Lord Haldane said in delivering the Judgment
in 1916« He B8id that the Dominion Parlisment had Jurigdiotion
t0 require a foreign company to take out a licence as a
econdition precelient to ocarrying on insuranoe business in Canafa
1 thought you agreed that that was 8o.

MR. GEOFFRION: So far, my lLord.
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LORD RUSSELL: That the Dominion Parliament can admit an slien
to0 insurance business or excludee. I thought your point
was this, that it ococuld not onoce having admitted him, iwmpose
ag a torm of his continning to do thic dusiness oonditions
whioh olaghed with property and oivil righte in the Provinge.

MR+ GEOFFRION: That is my pointe Them I am going to try te ehow
by the sStatute that they cannot do it, and then try to show
that they have done it.

IORD ATKIN: The question 1g whether or not the Dominion has an
exalusive rightor, at any rate, a parsmount right, which
iy gsufficient in this ocase, to define what the civil righte of
an alien shall be in Canada in the Province. 1f they have
power to do that, then they oun do«it by licence or by
direot prohibition, but 4f they have mot that power to do iR,
they sammot do it by licence ?

MR. GEO/FRION: Yese It wae in that respeot that I was roading
to your Lordships the diotum in the Tomey Houma case. Would
your Lordships take Sestion 91 of the British FNorth Amerioea
Aot? If they oan invade property ami oivil righte of an
alion =ecce--cu=

LORD ATKIN: They oan do 1t with a naturalized person in the same
waye

KR. GEOFFRIOH: In Seotion 91 they have sontrcl over militia —-
over soldiers, for example. Lot ne take Indians, naturalised
people or alionce

IORD ATXIN: Naturaligzatioan ic not preocisely the same thing. Having
formulated the oconditiong under whioh m person osn be
naturalized, oan they legislate a.terwards and say that a
naturalized person shall have restrioted osivil rights ¢

MR. GEOFFRIOHN: And be ooupelled to make contracts with certain
purties -- to be linited in their contracting capaocity? 1t so,

why not in their testamentary capacity ¥ Onoe you start,yom
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sannot otops Thore are $wo parties to these matters. Your
Lordshipe will see the poseibility of there being a oivil
code for dealings between Canadians by one Provinoial
legielation and another Oivil code as to soldiers, naturalized
Britigh gubjeots or aliens on one side, 8nd Canadians on
the other.
IORD BLANESBIRGH: And 1 suppose betweoen aliens om both sides ?
MR. GEOFFRION: Yese iy argument ie that they are legislating
not for the righte of the alien; they are desaling with the
oivil righte of tho Canadian who 1s dealing with him.
I0BD DLANESBURGH: How far do you oarry Lord Haldane's Judgment
in your fawour ? Does it stop short at the shore the mémcnt :
he srrives ?
MR+ GEOFFRION: With thc tremendous power to turn him oute.
IORD BLARESBURGH: A€ long as he ig there, ho mmat be like other
people and subjeot to Provinoial legiplation ?
MB. QROFPRION: Yes, and subjeoct to the righte of the Dominion
ae under Section 91ls I say that is the inevitable effeot.
LORD BLAEESBURGH: You say that Lord Haldane almoet goes as far
ae that ¢
MRs GREOFFRION: I will read it ogaine "Could it be suggested that
the Provinoe of British Columbie could not exolude an alien
from the franchige in the Province ¥ Yet, if the mere
mention of alienage in the enactment gould make the law ultra
Yires, such s Gonstruction of Seotion 91, subsesction 25,
would involve that absurdity. The truth is that the language
of that gecotion doer not purport to deal with the consequensces
of either alienage or naturalization.”
IORD BLANES3URGH: That is a ptrong sentence for youe
¥R. GEOFFRION: Yes, my Lorde "It undoubtedly reserves thése

subjects for the exclusive Jurlsdioction of the Dominion ==
that 45 to say, it is for the Dominion to determine what ehall

sonetitute either the one or the other, but the guestion as to
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what consequenoes shall follow from either is not touched. The
right of proteotion and She obligations of allegiance are
neoescarily iltvolved in t he nationality conferred by
haturalization; but the privileges attached to it, where these
dspend upon residence, are guite independent of natiogality.”
Then he goes on explaining sryden'g oase. Then, my Lords,

Lord Csave confirmed that later one

VISCOUNT DUJEDINs I want to carry on what you have been saying,

whioch ig thiee ¥e have come now to tiis, that the whole
objeotion to this Section 1s not that the alien 1¢ cubjeoted to
a lioence, but that he ie subjeoted to a licence from the
Minister “granted pursuant to the provieions of this Act."

You then turn to the provicions of the iot, and you find

4n the Aot there are a gréat many provisionc of all sortes; amd
following what my noble friend has =ald,you say these are

bad beoauge thoy go athwart the oivil rights; but, you know,

if you earried that to the full extent, the whole Awt would be

bad, beocause nobody oan oarry oan incurance except in a

Provinoe.
MRe GEOFFRION: Your Lordships have declared the Aot bade
VISCOJ®T DUHEDIR: Ie it not the fa. 1t the reason thig Aet

ie not bad altogether is that it is authorieed under sub-
geotion 2 of Section 91, whioh cute down anything, being one
of the emmerated Seotions, in oivil rights snd all the rest of
it under Seotion 92 ¥

MR. GEOE?RIOH} That ic trade and commerce.

VISCOUNT DUNEDIN: Yes; otherwise unlegs it was traede and ocommerve,
the Insurance Act would be bad altogether. Hobody ocan carry
on insurance busineee even in that plaos whioh belonge, acoord-
ing to ur. Tilley, to the Dominion, the air spaces It hag
to oarry on businesc on the land, and 1f he iz 4n the laund he
is in the Province, or generally would be, at any rate.

MR. GEOFFRION: I wae going to deal with trade and commerce after
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aliens; but I ozn illustrate my answer to that. The regulation
of trade and ocommerce would not be more than regulation of
trade and commerce, because it deals more with aliens tham it
deals with Britieh or foreign companies. A New York Company
that opens a branoh near Montreal ig not more outside trade
and commerse than a B ritish Company that ohens a branch

#n Hontreal or a Toronto Jompany that opens a tranoh in
Montreale

VISCOUNT DUREDIHN: I do not ses that that is an answer to my
questions I will put the question gquite straight: Do you
say the Insurance Aot ic a good Aot or a bad Aot altogether?

MR« GEOPFRIOE: Our oace iw that it is a bau A0t sltogether.

JORD ATKIN: It is not sought to be enforced against the Canadian
Qompanies at the preaeﬁt moment at all, 4g it ¢

MR. GEOFFRIOH: I say it ie at least a bad Aot for the British
Companies and th: allens; I suggest 1t is slso bad for the
othere, but that i# not before your Loxrdchips.

LORD ATKIN: I thought as against a foreigm or immigrant eompan,,
it was sought to be defended on the special powere dealing
with imomigrente and aliens ¢

HR. GROFFRION: Yes, that is it, my Lord; llcensing and trade
and commerce equaily, I Bay, and the 1916 deoision eaves me,

IORD RUBSELL: You do not eay it is bad if Section 11 did not
in terms ingorporate the other parts of the Aot?

MRe GBOFPRION: Mo, I do not eay that, in face of what Léra
Haldane gaid iy 1916, it is beossuse it inocorporates the
other proaesedingse Your Lordships will romeaber 1 referred
to Seation 46, which says that liocenses will last as long as
the whole Aot is obeerveds Your Lordships have the point in
mind and itc bearing on the csgsee If that Aot had stopped
at Seotion 11, and sent uc to geol or hanged us for
doing it, and had said nothing eise, we sould say mothinge.
The point 1s it is meant only ae s weane of enforaing the Acte
The same thing ac if the Aot sald directly: This is what you
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will d¢, or we will expel you; you will register or we will

throw you out the day you do this, that or the other. There
are all thefe olauses by which the Govemment can torn out

or let injor thasy can turn out when once in or refuse to

entere If it i8 ite guardian at the time anmd can follow

it step by step in the Provinocial Jjurisdiction, while they are
there, inposing ite own lswec, we ‘unadians are ac muoh intorested
a8 they are, beocause they are given the Jurigdioction over
alienation.

IORD ATZIN: Let us aseume for the moment that you are right in
that the provisions ac¢ to alient woulé not suthorise this
special legislation in reference to allens. If thot is so,
the question would etill arise whether or not aliens were
pot in precieely the eame pocition ac Canadliuns, and the
quegtion would then arige whother or not thic Aot 4s valld as
to Canadianse.

MR. GEOFFRIOE: That ir settled by the 191¢ Judgment againet
the Dominion. It ie 2 bac Aot s¢ regarde (anadlance.

IORD ATKIN: Beouure it intcrferes with the exeroise of a partioular
trade within the Province ?

KR. GEOPFRIOH: Yes, ny Lorde

IORD ATKIK: Thorefore, they hnve, according to you ee= I am w0t
expreeeins any opinion, btut 1 understand your argument is
they have to define these gpeclal olauses in relation to
British Companies as immigrante and foreign Companies as aliens!

HE. GROPFRION: Yes, my Lord, certainly.

LORD RUSSBBLL: The guestion ¢f the Canadian Oompaniez is not
raiged at alle.

MR. QHOFPFRION: Ho, my Lo, my reference to the Canadisn Qoupanies
is only Lecause we are driven inte it by the snalogy between
the two; but they arc not direotly before your lorishipe.

LORD BLABESBURGH: As a Osnadian purely and simply, you say the
whole legislation ig bade

MR+ GEOFFRIOR: Yes:in faet, it does not apply to them.

(Adjourned till to-morrow morning at 10+30) .



