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MR GEOFFRION: May it please your Lordships. When the dise

oussion was diverted when I was reading the Judgment of 1824,

I was about to give your Lordships the amendments to the
Canadlen leglslation oreated by that Judgment. 1 would ask

your Lordships to take page 13 of the Appendix to the Case of
the Intervening GCompanles. Summaerised what happened there

is that the sesond subsection to Seation 2, page 14 of that
Appendix, which I have described as the subsection defining
immigration in an abnormal manner, hsving been expresaly declared

illegal by the Privy Council in the 1824 Judgment, was repealed.

VISCOUNT DUNEDIN: I quite understand from your point of view

MR

that you have & point on this, but that does not affect me,

but assume =- I do not say "agsume™ becaunse therv is no question
-- tpnat the Privy Council Judgment upset what was done in the
earlier statute, you sre perfectly entitled to have another
statute to do anything that was right, so that it is & sort

of gibe which is very natural in your mouth, but does not have
much effect ox me.

GEOFFRION: No, my Lord, but it msy be, in my later effort

to demonstrate in respect of this question snd the second questior
that it is purely end simply an effort to use a pretext to
invade the principal fleld, that a very brief history of the way
they proceeded would be helpful. Thesrgument I want to make 13
thet by a statute which I am attacking under Question 2, they
are putting a supertax on those who contract with Insurance
Companies and are using the taxing power as they used the
Criminal Code.

LORD uAGuILLANd: Very much the same thing was attempted in the

Froprietary Articles case, T en the first effort of the
Dominion Parlisment was unsucoessful, and they tried again and
thghr were suscessful. They used the Criminal Code. Seocond
thoughts are sometimes best.
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MR, GEOFIRICGHS Undoubtedly, my iord, but I em going to try and
show that they ar e not, With regard to the Proprietery Articles
oage that was on two trials in respect of the Combines Aot.

The first one purported to regulate olivil rights, and the
seoond was, as strictly stated, an inquiry into wither there
was a orime, and the amploying of the criminal procodure if
it was.

IORD MACMILLANS You are perfeectly entitled to say that the
second effort is & colourable effort and not a genuine effort.

MR, GECFFRION: Yos. I want to show your Lordships what they
did to colour that offort. They ropealed that. Secondly
they reinsorted in the Insurence Act a penallsing clause, tut,
thirdly, they forgot to repeal the Criminal Frooedure Code.
They enacted a Criminal GCode at the same time they were enacting
e 12 pletidto and (HFile ey rfaalen Lo oo =
olause, while they reinserted the punitive clausé in the Aat
they did not repeal the Criminal Code and even reenacted it.

VISCOUNT DUMNEDINg It 1s quite settled by the case in 1924 that
it 18 no use brixying:g Criminal Code when what you are really
doing is insurence work, go that there is an ond of that.

MR, GECFPRICH: They did not repeal 1t, and it iss till in force.

VISCOUNT DUNEDIN: I am afraid it is my way, but I always think
in the end you can come to see that there is really just about
one question in the case and no other, and it secms to me that
the question which is dealt with by the Judges, and vhich I
would bo most glad to hear you upon as far as it is obviously
within the power, according t.o what the Privy Council sald
at the end of tho Judgrent in 1916, to grant a licence to
alieons, ono way to put it agsinst you 1s thatif they oould
refuse & lleence altogether, why should not they saddle the
liceiice with such conditions as they choose. That 1s one
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way of putting it. The other way of putting i1t, and it 1is
quite well worked out by the Judges in this case 1s: That is
all very well, you are perfectly entitled to put suoh oon~
ditions as goos to the original granting of the licence, but
once s licence has been granted you have nothing to do with
how the business is to be carried on, because that goes into
the old Decision that although the Dominion has to do with
status 1t has nothing to de with the oond&tion; under whioh
2 business has to be carried on, that is for the Frovince,
end, therefore, if in those conditions that you hsve put in
this Insursnce At you are really trenching on Frovincial
Legislation the thing is bad. Those are the two views.

MR GEOFPRIONS I quite agree, my Lord. @

LORD MAGHMILLANS Perhaps one mieght venture to add this: in
eddition to the general question of status, and the sdmitting
of aliens, there may be the greater interesta of the State
{nvolved vise-vis alie:;.s after their edmission which would
require from the point of view of the Dominion special precautions
for exsmple, it might well be under their powers in dealing
with the defence of Canads they might provide that no aliens
gshall be employed in the munition fectories, and so on. There
are certain matters in wnloh the Dominion would be interesied
and in which 1% noulz;praper for them to say, not merely
what particulsr nlien shall be sdmitted, but what he shall be
permitted to do after he is admitted. The question that
seems to me t0 be the oritical one in the matter is this:

Are you entitled in matters whioch do not relate to the general
affairs in Oanada, the Defence of Canade and matters of that
sort, to regukate dey to day transactions in the ordinary
business life of aliens not with & general view to the interests
of Canada as Cenada, but possibly an ulterior motive which is

not elien legislation &% all, but commercial legislation, or
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conoerns property end oivil rights. 1Is not that the tender
part of the case?

GEQOFFRION: Your Lordship has exactly put the case as I
understand it. I am trying to give the history of the metter.
I have given your Lordships the Tomey Homma gase, which donteins

that which helps me to explain away Bryden's case, whioh also

hel ps me,

. Kow, my Lords, the next oase i1z Erookas=
Bidlake and Whittell, Ltd. v. Attorney Gemeral for British
Columbis, reported in 1323 Appeal (ages, page 460, Of course
it is in British Columbia where the diffiscultlies arise because
they have the Japanese problem-. Your Lordships will also
find the case in the Second Volume of Cameron, st page 318.
There the Judgment is given by Visecount Cave. The measure of
the Britisi Columbia Legislature was one forbidding employment
of Chinese or Japsnese labour by licensees of the Crown to

cut timber. They aould not employ for that labour the

Chinese or Japaneme. At page 456 Lord Cave says: "The points
raised for oconsideration are two - namely: (1) Was the stipula-
tion against employing Chinese or Japaness in sonnection w ith

_ the timber licences valid, or was it wholly or partly void as
conflicting with (a) the Eritish North Amerioa Act or (b) the
Jepanese Treaty Aot of the Dominion; wand (2) If the stipulation
was vold, were the sppellants entitled to & renewsl of their
licences? The threet to cancel the licences as existing on
August 24th, 1821, 1s no longer material, es those licenoes
would in any case have expired on February 11, 1922, It is
right to renewel which 1s now the substantisl issue. Thelir
Lordships will deal first with the contention that th: stipula=-
tion in question is vold as oconflioting with the Eritish KNorth
America Act, 1867. It is sald that, ss section 31, head 26,
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¢f the British North Amerioa Aet reserves to the Dominien
Parlisment the exolusive right to legislate on the subject ¢
'naturalisation and aliens!, the Frovingisl Legislature 1s
not competent to impose regulaetions restricting the employme
of Chinese or Japanese on Crown property held in right of ti
Province. Thelr Lordaships are unable to agres with this oc
tentlons Seotlon 91 reser\fea to the Dominion Parliament t}
general right 4o legislate ss to the rights and disabilities
of aliens end naturelised perscns; bubt the Dominlon L8 not
empowered byt het section to regulate the management of the
public property of the Province, or to determine whether a
grantee or licensee of thst property shall or shall not be
permitted to employ persons of a particuler racc. These fi
tions aro assicned by section 92, head 5, and section 109 of
ths Act to the Legislature of the Province; and there is
nothing in section 91 whioh confliots with that views In
Union Colliery Coe. ve Bryden this Board held that a sestion
a statute of Eritish Columbis whioch prohibited the employme)
of Chinamen in ¢oal mines underground was beyond ths powers
of the Provinolal Leglslsture; but thig was on the ground
the enactment was not reslly appliceble to scal mines only
gtill less to ooalmines belonging to the Province =- but wa
in truth desised to prevent Chinamen from earningt heir 1liv
in the frovinces On the other hand, in Cunningham vs Tome
Homma, where another statute of Eritish Columbla had denied
the freanchise to Jepenese, the Board held this to be within
the powers of the Frovinslal lLegislature, which had the exe
right to prescribe the conditions under which the Provincla
legislative suffra-e was to be conferreds 4nd in Attorney
Genersal for Canada ve Attorney General for Oz}itario it waa b
that the reservation to the Dominlon Parnan?‘ént by section
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head 12, of the Aet of 1867 of the right to legialate as to
'sea coet and inland fisheries' did not prevent a Prévinea
in which a fishery was vested from settling the conditions
upon which fishing rights should be granted."” The rest of

‘ it does not concern uss

IORD ATKIN: That 1s rdher an important case, snd I understand
the ground for decision thare was that Frovinolal legislatim
was merely in desling with the way FProvinolal property shoild be
managed, and they had trisd to lmpose the sondition that
only partucular peoople should be amployed and to exclude
allense I notloe that lLord Cave at the top of page 457 deals
with the plain question whether the stipulation conflicts with
the Britigh Na th America Act. He says: "Their Lordships
are unable to agree with this contenticn. Section 91 reserves
$o the Dominion Parliameont the general right to legislate asg
to the rights and disabllities of allons and naturalised persons
but the Dominion 1s not impowered by that section to regulate
the m a nagement of the public property of the Provinee, or to
deotermine whether a grantee or licensee of that props rty shall
o shall mt bo permlitted to employ persons of a particular
race." That 1s the essence of that dsolsion, is it not?

MR, GECFFRIN : Yes, my Lord.

LORD AT KIN: But 1t 4s in fact a statement as to what 13 the

meaning of section 91 subsection 25 a&s regards the genoral

right to legislate as to the rights and disabilities of alb ns

and naturalised perw ns.
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MR GEOFFRION: Yes, my Lord., Then it goes on to agbrov. of

Tomey Homma end then goes on to sy that in Bryden's case

it was beyond the particular powers of the Provingisl Leglsl
ture, but this was on the ground of the Povincial Leglsla-

really applloable to coalmines only belonging to the Prov ing
S0 thelr Lordships gave an indication that a regulation app#
cable to coalminss even if they had been Erovinoiél coalmine

would hsve been & rrovinclal matter,

LORD BLANESBURGH: Might not you put it a little more striotly

having regard to the illustration that Lord Cave gives. Ie

bound by the Tomey liomma case just as much as we are, end

he had regognised that as an existing declision. Heo smid th
the effect of that decision was that the Province had an

exclusive right of ssying whether an slien should or should
not have the franchise. That rether qualifies the statemen
that section 91, subsection 26 enables the Dominion to legls
with regard to the rights end disabilities of allens in any

unqualiflied senvse.

LORD MACKMILLAN: In the earlier case with regard to the coalmin

MR

he sald if this had really been goslmine legislation, it wou
have been for the irovinoes to have dealt with allens in
relation to the Frovinoe in thelr frovinsce, but it wes not;
it was leglislation as to the right of an alien to have any
existence at sll in a trovince, elthough we have said he shs
be admitted.

GEOFFHION! May 1 sdd another aconsideration on this polint J
argumenytatively. Seation 82 puts all the powers

on the same footing. Section 91 at the end sayas: "And any

matter coming within any of the olasses of subjests enumerat

in this Sectlion shall not be deemed to come within the class

matters of & loosl or private nature gomprised in the enumer

tion of the olasses of subjeots by this Aot assigned exclusi
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to the Legislatures of the frovinceas”. So that all the
frovinoial powers are on an equel footing. In one case it was
under the power of the lrovinse, and the question was under
section 32 (1): "The amendment from time to time, notwithstanding
anything in this Aot, of the Gonstitution of the rrovince,

except as regsrds the office of Lieutenant-Governor". The

other one was the sale of public lends,

LORD BLANESBURGH: Have you put it quite hig: enoughj 4is not the
mesning of that clause in section 91 that if you find somethlng
specific in section 32, that 1s to override anything not genersal
in section B1l%

MR GEOFFRIONS Yes, my Lord, but not anything special.

VISCOUNT DUNEDEN: I do not think it is a question of "general”
end of "specisl™; it is & question of erumeration. Enumerated
things override the general in the sense of peace, order and
good government.

MR GEOFFRION: Yos, my Lord.

LORD MACMILLAN: The order of dlsoussion 1s laid down by this
Board in one of the cases in which it saeys the [irast step is to
say: Is it in section 32 among the enumerated things, if so,
that is enougn. If you are driven from that, the next point
you go to 1z section 3l.

MR GEOFFRION: The Province must show that 1t 1s in section 32,
otherwiase it is out of Court,

LORD ATKIN: As section 91 1s paramount, the enumerated clauses in

section 91, Lf it 1s there, gadit questio, cover everything}

1f 1t is not in section 91 enumerated, then it 1s not enumersted
in section 22,

MR GEOFFRION: The point is that it must be in section 32, otherwise
you do not need to bother further, If it is in seotion 32
you bother further and look in sedtion 31 at the enumerated

clauses.
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LORD MACMILLANG Do gou know the oase in whioh that was set oust?
MR GEOFRRION: The Montreal Street Railway case was one of

them, It hss been stated several times. One might approaah
it from either end acocording to wnether you have to make the
two steps or not. You may have only one step to make,
acocording to which angle you start from.

Now, my Lords, 1 was polnting ou the
Brooks-Bidlake case is under seotion 32, subsestion &: "Phe
kanagement snd sale of the Publio Lands helénging to the Provine
and of the Timber and Wood thereon" I suggest that an
individual owner in a Frovinoe is quite as independent of
Dominion control as the Frovince is as owner in view of the
equality of all Crown owers under sectlon 2.

LORD ATKIR?S I thoupght perhaps the most attractive way of putting
it for you was to say this: In view of the history of
lehislation that this has always been lnsurance legislation,
and it is a general Aot for the purpose of securing inswance %o
Cansdian Compsnies under & licence. That has completely
failedhn every respeot, but the present legislation is exectly
the same; they have not taken the suggsstion of the Privy
Couneil end withdrawn the insurance legislation and confined
themselves to leglslation dealingwith aliens with the view of
restrioting the general rights of aliens snd so on, but they
still have a general Insurance Aot, e&nd this olsuse is to be
found in an Insurence Asct goupled with foreign Companies and
with BEritish Companies snd so forth. That i3 ane way of
putting it. So ascoording to you, I understand it 1s reslly
only dealing with eliens ocolourably; the resl pith snd substen
of it is to try to regulabe insurance in the Province. That
is what you say?

MR OEOFF<ION: Yea, end there are various oonslderatlonswhiuh
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support thet view, but before 1 deal with that, I thought
it might be enlightening if I read your Lordships some

authorities.,

VIZCOUNT LUNEDIN: I think your sheet anohor is the older asse

MR

of rarsons, whioh is in 7 Appeal Csses, besause that is
insurance. )

GEOFFRION: Yes, my Lord, and it was statutory conditions as
here. 1 am going to polnt out that the, dealt with a Dominion
Company and a british Company. Ky Lords, is it useful if

I take your Lordships repidly as far as I ocan go through the
Insurance Act? After all it 4s really a consideration of the
generel oharsster of the.whole Act that is in lssue, Is that
insurance law restricted to aliens, Dominion Companies and
BEritish Compesnies, or 1s it a law respeoting aliens, and
exeotly similar law respeoting DominSon Companies &nd exaatly
similar law prespeating British Companies. 1Is it a lew respedate
ing insurangoe restrioted to those three clésgses, or is it

8 speolal law respecting sliena, an identical law respecting
British Companlies, 8nd an identical law reaspescting Dominion

Companies?

VI 3COUNT DUNEDING I do not quite follow what you mesn by that.

There is nothing saidin the Insursnce Aot about aliens, is

there?

MR OGROFFRIOK: Yes, my Lord, the seotion we are attacking,

seotion 11, conteins e prohiritory aolause extending to

British Companies and &lliens.

VI :COUNT DUNEDIN: I beg your pardony of oourse, I know of

sections 11 end 12, but I thought you meent other than
sections 11 and 12. It is sections 11 and 12 that the
questions are about, but the real difflculty for the opponents
consists in this, does 1t not; I was assuming 1t was pood law
- pornaps I sm assuming too much -« tut I dé not think I am

in view of what was sald by the Privy Counoil at the end of
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the Judgment in 1916 ~= that it was within the power of the
Dominion to stipulate that an allen should have a 1iaonoo.-

MR GEOFFHRION: I grant that, my Lord.

VISCOUNT DUNEDIN: But where the diffioculty for them comes in
is that it says according to that "granted pursuant to the
provisions of this Act". Now the provisions of this Ast in
dection 11 does not mean section 1l itself; 1t meﬁna all the
other proviasions; that is rather what 1 mesant when I said
there was no reference to aliens in the Act. It means seations
11 and 18.

MR QEOFF HION: My argument is that there is no reference to
the alien except very casuslly} thet the Aot ocontains exactly
the seme provisions in respest of the three is a strong srgument
againnt.tho idea that it is a three~fold Aot, one against
allens, one sgainst British Companies, anc one against Dominion
Companies. ,

LORD BLANESBURGEH:S Is this the first proposition of the syllogism;
This Insurence Aot so far as ordinary Canadisns are conserned
is beyond the power of the Dominion, and haa been so held?

MR GEOPFRION: Yes, that 1s the first undoubtedly.

LORD BLANESBURGH: Thet is the main proposition.

MRk GEOPPKION: Undoubtedlys

LORD BLANESBURGH: You stert with that mein proposition, and
it is unfortunate to omit it.

MR GHOFPRIONS I may have forgotten it, I think while reading
the 1816 Decision. I had drawn that inference. My suggestion
was that under the 1916 Decision €ollowing Parsons case the
statute of 1910 had been declared vold. I added that this is
the same statute end, therefore as regards Canadians would be

void. Then the question is on the same statute how oould it
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be restrioted to three classes. I insist on the three classes
because it vould be strange, becasuse in alien legislation we
have the same legislation for three classes, aliens, British
and Canzdlan Qompanies.

Now, my Lords, perhsps it will be useful
if I progceed with the Statute, and then I will meke my arguments.
Your Lordships will find at page 7 of the Appendix the defini-
tions. There 1s not much in the definitions except that your
Lordships get the definition of "Canadian Company” in sube
paragraph (1); sub=paragraph (g) 1s the definition of "Eritish
Company"; sub-persgraph (n) is the definition of “company®. That
is importent. A British Company in a nutshell i1s a non
Ganadian British Company3 A Canadian Company is & Dominion
Compsny and "“Company™ is a little important. "'company' moaﬂ-
any corporation incorporated under the law of Canaeda or under
the laws of Great Britain, Ireland, or of any British possession,

other than e Frovince of Canada",

VI “COUNT DUNEDIN: I do not want to atop you in any way, out 1

MR

db not want enormous citations of what seems to be a perfectly
obvious proposition. The otvious proposition 1s -~ at least

it 1s for the peoples on the othuer side &and, therefore, it is
not as I think for you to go on to prove it affirmatively --
that 1if you will ocut out sectionsll and 12, there is not any
trage in the Aot of any disorimination between the three classes
of Companies. That 1s what you want to make out. I think the
moment you have said that you have said enough. I do not need
to resd the whole Aot viva voce to see that,

GROFFRION: Then, my Lords, I will try and summsrise it very
triefly. Dt deals exhaustively with two espects, the business
of these underwriters, end the contracts of these undsrwriters.

Ferhsps I ought not to say e xhaumbively -~ considerablye.

VISCOUNT DUNEDIN: It deals exheustively with how the busineass

is to be carried on.
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MR GROFFRION: Yes, my Lords, and what oontrects have to be made.
Let me put my erguments. Let me try the reductio ad ab surdum.
Whet 1s true of tnlﬁﬁnvanxon of business and contraots would
be true of an exhaustive appropristion within t hose limits of
insursanoce. Wnat 1s true of insurance is true of any other con=
tract, the sele of goods, leame snd hire, and so on, and what .
18 true of aliens is true of naturslisadAeOpla, and 13 true
of lmmigrants, Britlish and forelgn, entering, or canadiana'
when they lave emlgrated and re~entered., You will have con-
traots by these people with Canadians governed by speoclal aivil
law g0 far as the Dominions are congerned side by sids with
contracts with Cansdians being governedty snother civil lew,
and what is true of contraots would ve true of suscessions
end inheritances.

Secondly, historiocally it is the very
same Agt whioh in 1810 was an Insurance Aot which in 1917 was
still an Insurance Act. They have omitted to insert the
classes. The wiole field of lnsurance can be put in five
olasses. The Canadian unincorporsted = very insignifioant; the
frovincial Companies ~ very ineignifiosnt; the British - the
moat important of all; the Lominion Companies- of some
importance; and the foreign - chiefly Amerioean. Thus the
former Adt being general took in five classes. The present
one keeps the three big ones, the allen, the Sritish and the
Dominion Companies, end leaves out the Canadien insorporated
whioh never does that sort of thing, and leaves out the Provinclal
Companies.

LORD BLANESBURGHs And the immigrants.

MR GEOFPRION: It takes them in,

LORD BLANESEURBH: Are you sure it does?

MR GHEOFPRIONt It tries to. I suggest the elimination of those
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two minor classes with the same Act repeated oannot make mush
difference. I suggest that the character of the Act Lltself is
an Insurance Aot -- and I suggest that the Canadians are of
the very same disposition =- for three different classes.

Now, my Lords, I will oall your Lordships'
attention t¢ the oase of Parsons, reported in 7 Appsal Cases,
page 86, It 13 a very long Judgment, and I will not read it.
In that oase they held in substance that an Ontario statute
impoeing on Insurance Companies certaln statutory conditions,
gertain classes of contracts whioh would be available to
ell those doing business with them would be within property
and oivil riehts and not trade and commerce. At the bottom
of page 113 end the top of page 114 this is what 1s sald:

"It was contended, in the case of the Citizens Insurance Compsany

of Canada, that the Company having been originally &ncorporated

by the Parliament of the late Province of Canada, and having

had its incorporation and sorporate rignts confirmelby the

Dominion Parliament, sould not be affeoted by an Ast of

the Ontario leglidlature. But the latter Aot does not assume

to interfere with the constitution or status of sorporations.

It deals with all insurers alike, including sorporations and

gompenies, whatever ma; be their origin, whether incorporated

by British authority, as in the case of the Queen Insurance

Company, or by foreign or solonial authority, and without

touohing their status, requires that if they choose to make

contragts Qr insurance in Ontario, relating to property in thet

province, suoh gcontracts shall be subject to certsin conditions.”
VISCOUNT DUNEDIN: That o8 se i3 very familiar, and it hss been

said agein and agéin that what it really lald down was the

distinotion between the status of a Company and the conditions

under which the Company should carry on business, and np
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amount of quotation will get you beyond that. The whole thing
really is in & very narrow compass, and very well developed by
the Decision. Of course, the Domindion ia the person wiho has

got the most checks in these things, but, remember, the Frovince
got a check in the John Deere Flow case, They tried to interfere
with stetus, and it was held tlmt they could not do it.
GEOFFRION: I was golng Lo approasch that group of cases.

The Frovinee haa a check in three cases, the John Deere Flow

case, The Great West Saddlery Co. oase and the Sale of Shares
cagse. The sale of shares case was the last oase, the Attorney
General for Manitoba v. The Attorney Jeneral for Canada and

the Attorney General for Ontario, which is reported in 1323
Appe a1l Cases, page 260. I will not read them; I will

summarise them in & few words. In those three cases follov ing
the rule lald down in Parséns oase, they repeastedly affirmed
that the Provimce cannot interfere with the status and powers

of a Dominion Corporation. They, therefore, sald that you
oould not deny them the right to sue, and in the third case

thet you could not deny them the right to sell their shares
because all these owre held to be vital and fundamental statutory
powers. Undsr the peaull.a'r conditions in the Brjden case,
denying them the right to work in the coalmines, it was denying
them the right to live. The parallel in the two cases ia
obvious, sand it has never been our attitude that the Province
oan do snything to a Dominion Company. The rarsons case 1ia

one instence of it. I suggest that there is a parallel, The
parallel is tnet the Dominion oreates the Corporation, and as
it is @ Company with non srovinclal objects and Dominion objeots
it must necessarily define the ébjoots, or we would not know
whether it has Dominion oijeots or not. Then the irovince

oan do almost enything to it except strike out its statutory
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and essential powers, and the three instances mentioned auove
are the three Provineisl defeats in that respeot. But as I
say es regerds aliens, there is no defining of the powers.
The alien isa dmitted and veing admitted the Frovince oannot
strike at his status or prevent him from living snd earning
his 1iving there, btut beyond that the same jurisdictlon
belongs to the frovince against him as belongs to the Dominion,
sand the jurisdlotion of the Frovince against the Dominion
Companles in the Farsons oase was held to go to imposing
gontrastual conditions. The converse is what is done here,
and the powers Qf the srovince have been held to interfere with
Mortmain laws and things of that kind,.

Now, my Lords, I &0 not know whether it
1s necessary that I should emphasise the trade and commerce
argument. If it is trade and commeroe for & British or
foreign Company, to open an agency to do insurance cusiness in
Canada, why would not it be possible for an Ontario Jompsny
to open an insurance business in Quebeds. The reagon I am
antiocipating this argument is tecause I may not be here to
reply, snd my learned friencs will argue that this is international
and they find some help in some words uaodﬁn Parsons case,
where they r fer to inter-:rovinsisl trade, &nd ouriously
enough, notwithstanding that in lParsons csse the reference
dealing with the words "regulation of trade and gommerce” 1is to

intere Provincial and not internationsl, nevertheless in 19186

your
LORD ATKIN: 1 do not see how/apponents oan rely upon

trad end commerce, besause that 1s gone in the past genersl
decisions. This legislation has to be founded on &lisens,
pes it not; trade end commerce in itself will not do?
VISCOUNT DUNEDIN: It is only aliens, becsause you mwld
judgment on the other., You are only acuresaing us on the other



18,

part of the case,

MR. GECPFRION: As I shell not be able to reply, may I just say

this in respect to immigration. I have just & few things to

say about it. In the first place every arsument with regard to
sliens would spply to immigration, Secondly, I d not under-

stand how & Company immigrates. It dertainly does not

immigrate by opening en agency.

LORD ATKINS We have not yet read the Judgments.

MR GBOFFHIONS Shall I argue the second question first?

LORD BLANESBURGH: 1s not there this general observation to be

MR

made with regard to immigration; that an argument might be
based against you on general principles with regard to aliens
suoh as my Lord Mecmillan wes stating. An allien might be put
under restriction by reason of his al.enage. That would not
be necessarily compatible to ean immigrent as sush 31f the immigrant
was coming from the United Kingdom or & Cenadian returning home.
Is not that in your favour?

GEOPF ION: Yes, my Lord, I admit it is. ‘hat I am suggesting
18 that the reason is that the Dominion has over sn allen

and over everybody in adcition to the aller jurisdiction under
section 91, The reason why the exemple suggested by my Lord
MagMillsn would be & good exemple would be because the power
there comes under ot. er aubsoubtohs of seotion 31, militie and

defence, for exemple, that would not apply to an immigrant.

VISCOUNT DUNEDIN: What do you mesn by the second question,

KR

becsuse there are so many questions You said: Shall I argue
the second question; what do you mean by that} do you mean
the apescial revenue?

GEOFFRION: Yes, my Lord.

VISCOUNT DUNKIINS But you have won on that, have you not?

MR GEOFFRION: No, my Lord, I lost on that.
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VISOOUNT DUNEDIN: I beg your pardon; they say they are all good.
Then I think you must argue the second question.

MR GEOPFRION: As to iv the first question, the burden is on my
learned friends as to immigration. That brings me to the
seoond question before reading the Judgments. The second
Question is at page 24, and it reads as follows: "iAre seations
16, 20 and 21 of the Special War Revenue Act within the
legislative competense of the Parlisment of Canada? ‘ould
there be any difference between the case of an insurer who has
obtained or is bound to obtain under the frovinoclal law a
license to carry on business in the Province and any other
cage?” The statute is at pages 66 and 87. The ansversifre
against me.

VI SCOUNT DUNEDIN: They ere unanimously against you.

MR GEOFFRION: Yes, my Lord, "Every person resident in Canade,
who insures his property situate in Canuds, or any property
situate in Canada in which he has an insurable interest, other
then that of an insurer of such property, sgainst risks other
then marine rjiéks, (a) with any British or foreign company
opr Eritish or foreign underwriter or underwriters" -« your
Lordships will note there is no immigration here =-- "not licensed
under the provisions of the Insurance Act, tu transact business
in Canade} or (b) wit: any association of persons formed for
the purpose of emohanging reciprocal contraots of indemnity
upon the plan known as inter-insurance and not licensged under
the provisions of the Insuranoe Aot, the schief plece of busineas
of which a;soaiation or of its principal attorney in fact 1s
situate outside of Cammda® == there is no alienage there ==
"shall on or before the thirt ~first aday of Decembter in eabh
year pay to the ﬂinistor¢ in sddit ion to any other tax payable
under any existing law or statute & tax of five per centum

of the total net cost". My suggestion is that is not designed
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to get in revenue; it is a penalty called a tex. In the seme
way in 1817 we had 2 pensalty called & orime.
LORD BLANESBURGH: In this case the tax is thrown on the assured.
M R. GEOPPRION: fes, for entering intora contract with us. My
suggestion 1s that the intent and effect coupled wit. the notlce
of increase are 8learly shown by imposing & prohitition

whioch ex hypothesi is a vold prohiblition to bolster it wp by

imposing a tax.en those who deal with people who do not somply
with the prohicition, or agmin, on those who participate in
that whioh is fortidden ty law. Of course, it 1s not intended
to get revenus. It is intended to enforce the Act, end that 1s
the way it works anyway.

VISCOUNT DUNEDIN: You mean it is not intended to get revenue
butintended to force them to take liocendes.

ME OEOFFRION; Yes, my lord.

'LORD BLANESBURGH: The meaning I suppose of this burden placed on
the assured is that they would never insure with such Companies
in comparison with other Companies.

VISCOUNT DUNEDIK:S Are those Companies to protest themselves and

take out licences whion ex othesi they are not bound to do?

MR GEOFFRION: That is the argument in a nutshell.

LORD ATKINS What is the history of this Act. Prom when does
1t start?

MR GEOFFRION: I em told by my friend Mr Foster of the Insurance
Depsrtment in Ontario that it was under oconsideration in 1824,
and was presented as & Bill to d»al with reciproosl underwriters.
Objeations were made in the Legislature about its constitutional
valldity, and tne Fremier of Ontario promised that there would
be & Reference. This Reference was the one that was desided in
favour of the Province in 1924. The Dominion Parliament wes in
Sesslon.

LORD ATKINS A Reference as to its validity wenttc the Supreme
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Court.

MR OEOFF{IONL fes, my Lord, the 1924 Judgment finished it.
That was the final Judgment on thet Referensce; but i sm dealing
with the promise of it, because this promliae prompted the
introduction in the House of Commons, whioh was thenlin Session,
of this taxing Bill, and this year the Bill has worked against
Brigish Compsnies; 4t does not work against & certein group
of insurers.

LORD ATKIN: 1917 was the first yeer it was pagsed?

MR GEOPFRION: DNo, my Lord, in 1922; it wes passed in 1922,
The two +arliaments were in Session. vThia was to be referred
to the Courts on the question of validity, sid the answer of the
Dominion was the presenting of this texing Aot. Then, of
course, the Ontario Reference came up to this Board, and 1t was
deoided in favour of Ontario in 1924, This is not limited to
immigrants alone; it is British and all jmmigrents. The
British Companies felt the handisap of the 15 per gent imposed
on their clients. But they dld not get revenue; they got
licences; The two groups stayed outb; Lloyds stayed out,
pecsuse they cannot comply with the Dominion Insurance Aot.
The cominion Insurance Act seems to imagine that they are
Frovinaslal. The New England Mutual stagyed out on acoount
of thelir system,. How th: new smendment whioch has been
groposed replsces the © per cent on net by 15 per cent on gross,
This $a the result; in the New England Mutual the net is
only 6 per cent of the gross. Agcording to an ancient syatem
which they have, these people who are very conservative charge
at the beginning of the year an enormous sum, and at the end
of the year they returnes what they have saved, They often

returned 36 per cent I am told., 3o that 156 per gent gross
48 four times the net cost of the insurance to the insured.
It is obvious tnder this new system that the New England
Mutual if they want to comply with the Insurance Act must
gome in, or if they cannot must go out of the oountry. S0
that it is cleerly an endeavour to get everybody in
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LORD BLANESBURGH: Woudd 1t be unfair to desoribe the Statute
as a proteotive 3tatute? Is it not in effect m tax on
imports, with which you are thoroughly well agcustomed-

MR GHEOPFRION: It 1e analogous, but a distant analogy, 1 suggest.,
My os se, therefore, in a nutshell is that 1f, therefore, that
principle 1 s adopted, then it 1s perfectly useless to deslide
gonstitutionsl questions; there 1s an exceedingly essy
wey to get round it: KEnact a prohibition which is void,
and then impose 8 teax upon those who do not comply with 1it.

1 suggest that we have two parallel sections, one saying to
the Underwriters: You will pay a fine if you enter into a
gontrast with anyone without e bloencej; and the other one
saylng to the assured; You will pay a tax if you enter

into a contract with a Corpany that is not licensed, 1 say
tax and fine are exactly the same herej; it 1s a mere question
of words.,

LORD ATKIN: If you have settled the constitutional question and
held there 1s né power to licence for insurence purposes, 4o
not you knock out the opersation of this tax in respect of
people who are not llicensed; and if you cannot psay licences,

there is no operstion of the tax, is there?

MR GEOFFRION: Quite, my Lord.
LORD ATKIN: You say "quite"; 4if that is so, it 1s not necessary

to consider the validity or not of this, is 1¢?

KR GEOPFRION: Yes, my Lord.
LORD ATKINS Perhaps it 1s. It is invalid bvecause it refers to

8 gondition which csnnot validly be performed.

LORD RUSSELL: The effect of desiding that the licence 1s invalid
simply enables the Company to oarry on buginess without m
1icence, but it would still be open under this Act to say:
You, the assured, shsll be texed if you deel with a company
which does not take a lioence.

MR GEOFFRION: If it i1s possible to come for a license under
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law they ere taxing everyone.

LORD ATKIN: The invalldity is the invelidity as to issuing
& demand for licenses at ell.

LORD RUSSEIL: 1In the prohiblition against scarrying on business
without a licence?

MR GEOFFRION: Yes, my Lord.

VISCOUNT DUNEDIN: I suppose what is saic against you is that
this is a general power of taxation?

MR GEOFFRION: Yes, my Lord.

VISCOUNT DUNEDIN: Then as to a tax on the assured under a gensral
power of taxation, what you say, as I understand, 1s thag
this is not really a genuine procedure of taxation; it is
a tex that 1s put on not with a view to taxation, but with
8 view to backeslapping a tax, namely, that it will force
these visiting Companies, if they want to get business, to
take licendes, whnich by the direat method under Sestions 1D
and 11 it has been found impossible to do. |

MR GEOPFRION: Exectly, and no tax will be paid in that event.

LORD BLANESBURGH: The purpose of this taxing Act was to keep all
insurange businesa within Oanada?

MR GEOPFRION: Within the Dominion.

LORD BLANESBURGH: If you please, If that is what is its purpose,
is not that legitimate protection to make those who are in Ganada
to insure in Canades with Canadian Companies, and not with those
who are referred to es authorised Canadien Compsniest? Why
should not that be legitimate?

VISOOUNT DUNEDIN: Supposingz you do out out those words "not
having secured @ licence™?

MR QEOFFRION: Ishould have nething to seay; no objection at all
undoubtedly. Then they would not disoriminate between those
who ocome and take a valid licendce from the Dominion aend those
who do not. I coulé not objeot to taxing all foreign and
Britishy but that is not what it says, &nd that is not the
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way it operates. It is pot intended to mean that, and does

not operate in that way,

VISCOUNT DUNKDIN: It &s a temptation to them to take a licenoce.

LORD ATKIN: I thought the effest of the other deolsion was

that the whole llcensing asstem of insurance has gone, s0 that
they hed no power to require licences, and i so, if that
is invelid, then this Section as 1t 1s now drawn oanndb

operate because it has & reference to companies not lioensed
when there oan be no licsnse, and it is really only supporting
an invelid provision of the licensing Aot.

GEOPFRION: What will happen and what does happen is this,
thet if all the licensing is bad, we must strike out from

the taxing Aot the word "except”, snd transform it into s
general tex for all foroighorl. That was not the intention.

You oannot rewrite m statute in that way.

LORD RUSSHLL: Is it right to say thet the license has baen

MR

declared invalid? All that has been declared invalid

is the prohitition of carrying on business without a licence.
Is not thet true? I am spesking of a licence with these
oonditions. Supposing the Seotion had run thus, instead of -
the words "not licensed under the provisions of the Insurende
Act", it had been "without holding 8 licemce from the
"pominion"; would that be invalld?

GEOFFRION: My snawer is that it 1s the law respecting the

licence. If the Dominion requires & valid licence, 1 have

nothing to say.

VI SCOUNT DUKEDIN: I do not know whether any of you have been in

India, but there they hang a8 thing round your neok, whioh
you go away with. Nobody suggests that you should have &
1igence really, and if you have & licence it makes no
difference about trade, but after all it 1s a lioence; 4t 1is

an advertisement. Why should not they do it like that 1f they
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like?

MR GEOPFRION: At present the present licensing Aot and the only
one in force 1z one which imports en invssion of provincial
rights.

LORD ATKINt I thought the granting of a liocenoe to anybody to do

sanything meant granting him permission to do that, and

implied the power of refusing him the permission. If you

grant him a liocende, apparently you ocan refuse him e licenge.

VI SGOUNRT DUNEDIN: I think you might even fnny more. Not only

implied a power to refuse, but implied this, that the licence

if granted would have a prasctical effeat.

LORD MACMILLAN: It ia not a mere ornament; not like the Indian

garisnd.

LORD BLANESBURGH: This 1s how you put it., On the true construction

the licence referred to is a8 licence we are discussing. We

will sssume for the moment that it is going to be depfared

thet the licence has no operative effect; therefore, the

l1icence whioch is referred to here has no operative effeot, end

from thet point of view and on this construotion of the 3tatute,
do you say the Statute is unworkable¥ If you were to make

4t workable agcording to the constitution, leaving out all

reference to the licence, sndbaking it apply to all forelgn

insurance o cmpanies, 1t woulé be within the power of the

Dominion, and you say the Dominion would never enact it. It

is a totally different proposition.

LORD ATKIN: We are not asked to deal with that.

LORD BLANESHURGH: No, but that is why it is importent for Mr.

Geoffrion to draw a distinotion. '

LORD MPKING That is the well established rule on the gquestion

of severability, is 1t not?

MR GEOFFRION: Yes. The last Japsnese csse is another instance

of severability. I should devel#p that.
LORD ATKIN: Perhaps the Judgments deal with that, and we might

have them RNOW.
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VISGOUNT DUNEDIN: No, I think they just simply say there is
power of taxation, and there is an end of it.

MR GEOPFRION: Yes, my Lord; so now I can read the Judgments.

VISCOUNT DUNEDIN: I think you might well leave out of them,
what is perfestly right to be there but which we need not
have over again, the long ocitations of the Privy Council cases,

MR GEOFPRIONS I will try to do that, my Lords. I would sugzgest
thet your Lordships should trn to page 30 of the Record,
at the bottom of the page, Mr. Justice Allard's Judgment.
(Learnsd Counsel read the Judgment).

LORD BLANESBURGH: He 38 of opinion, even if the licei:dae under
the texing Seotion was bad, the taxing Statute is good.

LORD ATKINt He ias not sddressed himself to the precise form
of the taxing Seation.

MR GEOPFHIONS Yes, to this extent that he says: "The Licence
doaoriboqﬁn the Statute". I do not know what he would with
other Statutes.

LORD BLANESEURGH: Is it neceassary for you to =8y, ascording to
your view, that this is coloureble leglislation?

MR GEOPFAION: No, I em not using the word loosely.

LORD BLANKESBURGH: Your position might be very weak if you
relied on colourable legislation?

KR GEOFFRION: My position 1s two-fold. I should like to ehelilenge
the idea that they canndt ever support 8 valid prohitition
by tex. Then MNr. Justice Bernier at page 4£: He is rather
long in his exposition, but I do not think I have passed
enything. At line 27: (Learned Counsel read the Judgment).

In other words he is against us.
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LORD BLANESBURGH: He does not give any reasons.

VI SCOUNT DUNEDIN: No reasons for the sescond question.

MR GEOFFRIOK:  Mr. Justice Howard is extremely lengthy, and I
find considerable diffioulty in choosing the parte. e
might begin at the foot of page 46, line 34: “Counsel for
the Attorney Gunegal of Quebes point out that the question
88 to the vealidity of these licensing sections of the Insur-
snoe Aot has already been dealt wit., though not expressly
deoided, by the Privy Council™. Then he refers to the 1916
8nd 193¢ jucgments. "But that it hes since been aquarely
presented to the Court of Appeals of Ontario by the Govern=
ment of that irovinse (in re Insurange Contrasts, 2. D.LsR.,
1926, pege 204)" =~ my learned friend Mr., Tilley will go into
the judgment.

VISCOUNT DUNEDIN: I do not think you need go into the question
of the Ontarlo judgment,

MR GEOFFRION: "And that that Court hes declded in effect that
the said sections are ultra vires of the Iisrliasment of Canada.
In this I am unable to agree with the learned Counsel, for
I consider that the queation submitted to the Ontario Court
of Appeals is essentially different from that which we 5?°
now u;lléd upon to answer. As already seen, this Court 1s
agked whofhar seotions 11, 12, 656 and 66 of the Insurance Act
are within the legislative aompetenvce of the rarllement of
Canade, whereas the question submitted to the Court of
Appeals of Ontario included seations 134 and 134 (a) (now 135)
of the Act. As a matter of fact, the reference to the
Ontaric Court in its original form did not mention sections
11, 12, 66 and 66 at all, but related sxclusively to sections

134 and 134 (&) ",

VISGOUNT DUNEDING I c not think you need go into that, baecause
it is only the Court of Ontario. We are not bound by it, and,

as 8 matter of W& fact, they disagreed amongst themselves



29

MR GEOFFHION: I will stop there, but I will make this ocomment
about 1t: ke must close his eyes to the rest of the Ast.
The eonfliot is baaid upon the validity of this sestlion.

LORD MACMILLAN: Will you go to page 47, line 37

MR OEOFPRION: "I shall confine attention to the sections of
the Insurance Agt mentioned in the Reference, without taking
into oconsideration other sootionsﬁf the Aet which might
poasibly encroagh upon the lqgislgtlve domain of the frovince
of Quebec"”. I suggest his foundation is wrong.

VISCOUNT DUNEDIN: When he says: "Sithout taking into consider-
ation,"” he leaves out a licence under the conditions of this
Act.,

LORD RUSSELLt "Oranted pursuant to the provisions of this Aot".

MR QGEOPFRION: I oan go on reading this if you llke, btut that
18 at the ropt of all this judgment. Sometimes he seems to
forget it, and goes into the other branches. May I go to
pege 48, 1ins 8: "Indeed, that the Dominion has authority te
require aeforelgn insurer to take out a Dominion licence, 8s 4
s condition of its doing business in Canada, 1s sdmitted in so
many words by the Attorney Gemeral of Quebeo. Referring
again to Mr. Justice Masten's judgment (page 212) mutatis
mugandit,.thn present enguiry 1s, by the decision &n the
Regiprogal Insursnce case, narrowed to this question: 1is the
legislation of the Dominion referred to in question 1
‘properiy framed?'”

VISCOUNT DUNEDIN: I think you may go to line 3b.

MR. GEOPFRION: "Returning now to the questlon which we have
to answer, let us first consider the validity of tihls legla-
jetion in its application to foreign (not British) under-
writers. The Attorney General of Canada takes his stand
upon the pro-isions of the Brigish North America Act wihlch
give the Dominion exclusive legislative authority in rospect

of 'The Hegulation of Trade and Commerce' (section 31, Noe23).



and 'Naturalisation and Aliens' (sestion 31, No. 25), while
the Attorney Jeneral for Quebec relies upon the provision
vhidh ssgigns to the provinces the rights to legislate with
regard to 'Property and Civil Rigits within the Frovince'
(section 82, No. 13). It is @ well-established rule of
interpretation of statutes that a special enastment prevails
over one that is general in 1ts terms and scope. As between
'Prade and Commerce' and 'froperty and Civil rights,' there
seems to be little to choose in trnat respeot, for both are
broad and general. But the case isdfferent with regard

to 'Aliens'. That i1s, to my mind, specific eand definite: at
any rate no one can question that it i3 less general that
'property and Civil Rights', end, therefore, especially, sinae
it is bagked by the power to control trade and commerse
generally, snd the faot that the residuum of legislative
suthority belongs to the Dominion, it gives authority to the
Dominion to legislate with regard to aliens who seek to enter
and do business in Ganada, even to the extent of enoroaching
upon the provinoial leglslative fleld of property and oivil
rights within the province. That was held in effect in re

Citizens Insurance Company and Parsons, 1881, 7, Appeal Ceses,

page 96, and it follows from the decision in Union Colliery
and Bryden, 18389, Appeal Cases, page 581, where it was held
‘ulgra vires, of the ‘rovinge of British Columbia to forbid
the employment of Chinese in mines, showing that the Dominion
alone is competent to deal with the civil rights of alliens
in that way". Your Lordships will note he forgets the
olassification in Bryden and the subsequent cases, and he
misoonstrues, in my humble view, Farsons. "From which

it manifestly follows that legislation which determines what
an 6lien must do to obtaln permission to enter Canade &nd
oarry on business here, and what will be his dutles as vell
as his privileges while ¢srrying on business in Canads, 1s

prom rly rmmedhegislation." I admit the first part; 1 (ilm:zy
|
the second.



LORD BLANESBURGH: That he bases upon & passage from Lord Watson,

LORD ATKINGS You did not read the quotation from Lord Watson.

MR GEOFFRION: No, my Lord. "The subject of 'maturalisation!
seemg prima faclie to inolé:do the power of enscting whet shall
be" -= I will read it from the judgment, it 1s insomplete

there, it is in the Union COolliery Gompany of British Columbia

and Brydsn, reported in 1833, Appeal Cases, at page 580.
Lord Watson says, on page 586: "Section 4 of the Provincial
Aot probibits Chinamen who are of full age from employment in
underground coal workings. Every alien when naturallsed

in Cenada becomes, ipso facto, a Canadisn subjegt of the
Queen; and his children sre not aliens, requiring to be
naturalised, but are natural-born Canadians. It oan hardly
have been intended to give the Dominion FParliament the ex-
elusive right to legislate for the latter alass of persons
resident in Canadea; but section 81, subsection (25),

mlght posaibljahonstrufod as conferring that power in the
gase of naturalised aliens after naturalisation. The subject
of 'naturalisstion' seems prima faole to inolude tle power of
enaoting what shall be the consequences of naturalisation,
or, in other words, what shall be the rights and privileges
pertaining to residents in Canada after theff have been

naturs lisad. It does not appeer to their Lordships to be
necessary, in the present case, to consider the precise mean-
ing which the term 'naturalisation' was intended to bear, as
it ocours in section 31, subseotion (25). But it seems olear
that the expression 'aliens' oscourring in that clause refers
to, end at least lmoludes, all aliens who have not jet been
nsturalized; and the words 'no Chineman', as they are used
in seotion 4 of the Provincial Aet, were probably meant to
denote, sud they certainly inolude, every adult Chinamen

who has not been naturaslised". The passage of Lord Watson



must be read with the context. It loses a good deal of its
foroe egainst me. Then the judgment préoeodaz " From whioh
it manifestly follows that legislation which determines

shat an alien must do to obtain permission to enter Canada
snd earry on business here, and what will be his duties as well
as his privileges while carrying on business in Canadas, is
properly framed legislation. And I do not know of any reason
for differentiating between an alien individual and an alien
ecorporation. There is, to my mind, no logieal principle
which would justify dtstingulshing between the granting of a
licence to en alien insurer on condition that he shall pay
fees, furnish security for the due performange of his
gontracts, and submit his business to inspection, and the
granting of the licence on condltlon that only certain kinds
of contrasts may be entered into by him in canadé; The
1icence is no more than an agreement between the Dominion

and the alien insurer, whereby the latter is permitted to
begin to do business in Canads, &nd, if the alien insurer
does not like the conditlons exacted by the Dominion for its
licence, it need not accept them, but the licence will not
issue;” == 1t is not @ fight between allens an¢ the Dominionj
it 13 between the province and.tho Dominion == "if it does
agoept them, it may enter the FProvinces of Canada on the
understanding that it will offer the citizens only certain ’
gorts of contracts., That, to my mind, is not sn interferende
with property or aivil rights in any province which the allien
QOmpany may entar, The oitizen of that province will find
that, when he plans to take out a polioy with the foreign
oompany, he will be asked to agcree to gertain conditions in
$h§ polioy. He has no 'civil rignt' to demand another sort
,of sontract from the company with different conditions,
whpthnr the conditions oontainodhn the polioy were lnaerted

yy;bhe Qompany of its own volition, or at the request of the



35

Dominion". It is not s question of the individisl being free
to deal, or not to aggdept the conditlion of the Dominion.
"The only restriction @ far plaged upon the Dominion's
exerolise of ite licensing power is that resulting from the
judgment in the Insurence Aat "eference of 1316, where it
wes held thet the Dominion gannot regulste by a licensing
system a partioular tradc in which oitizens of the respective
provinses would otherwise be free to engage. As section 1l
of the Aot now stands, it affects only a partioular set of
people -~ aliens == over whom the Dominion unquestionably
has jurisciction, and coes not, in my opinion, affest the
particular trade of insurance in the sense submitted on behalf
of the Attorney Jenersl of Quebec®. Then domes the refere-
ence to Mr, Justice Smith, end then he proceeds: "In short,
the “rovinces are left by these aeotions,Aau now framed, in
full possession of the leglislative fleld of property and
elvil rights". 1 cannot understand how that conclusion 1is
srrived at. "1t follows thet, if the Dominlion has the right
to exest these conditions before granting & licence, it lis
intra vires in imposing penalties upon the licensee for
failing to comply with the conditions, Onoe the genseral power
of the Dominion to legislate as it has @one in the seotlon
now under consideration 1s admitted, one must also admit 1its
power to impoae penalties for non-compliange with the leglia=
lation, and that without any regard to whether the licensee
holds a provincial llcence or not. At the argument at the
Bar, sections 134 and 135 were referred to ss though the
gonditions therein contained applied to all classes of insure
ange. It is interesting to note that, while the Act purports
to apply to the major branches of insurands =-- life, firi.hwdmx’
e == and to mope than a score of what sre generally
oonci\ red minor branches, these sections 134 and 135 apply

to only three of the minor branches, namely, sccident, siak=
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ness and automobile insurance. No attempt ias made to impose
a gomplete set of oonditions in respect of any of the other
kinds of insurance”. This is partly right and partly wrong,
There are many statutory conditlons, If it is pood for part,
it would be good for all., "Seotions 80 and following deal
with policies of insuransce in general, but I fail to find
therein anything thet could be gonstrued as an ensroachment
upon the provincisl field of civil rights”, I do not know
if your Lordships wish me to go into those seotions of the

Act?

VISCOUNT DUNEDIN: Afterwards he finds that a British asubject

MR

is an alien.

GEOFFRION: He 13 not quite sure.

VISCOUNT DUNEDIN: Obviously, if he was right on the first he

MR

would bte right on the second; there would be no question
about thet.

GEOFFRION: Then comes the jJudmment of Mr. Justice Bond.

Kay I begin on page 56, line 45: "In view of the foregoing
holdings and espesially the obs ervaetions of Viscount Haldane
and Mr. Justice Duff, I should say that the right of the
Dominion Farlisment, in princlple, to enact such legislation
as is contained in sections 11 and 12, under the terms of the
sestions of the Br&ﬁish North Amerioa Aot invoked, is suf-
ficlently well established; snd there only remains to be
gonsidered the question whether such legislation as is con-
tained in the said seations 11 and 12 1s -- to use the
expression of Viscount Haldane =- 'properly framea'. It was
objected, on behalf of the Attorney Genersl of Quebes, that
this 1s not 'alien legislation', or legislation dealing with
aliens, because it does not appesr in an 'alien' Act" ==

I only suggested the neme of & statute would not impress me
-~ "put is introdused into the Insurance Aot for the purpose

of appropriating jurisdiction. But, if the Dominion Parlia=~
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ment has the right to desl with the matter et all, it seems
to me to be of little moment what vehicle is employed,

Af the intent is to restriot the rights of aliens in connedt-
ion with the business of inswanoce®. Then he goes on to
discuss the a rgument, becesuse it is not an "alien" act, I

ahould not succeed.

LORD ATKIK: 1 am rather interested in that reference to the

KR

Alien Act, I suppose that was not passed for the firat
time; there muat neve besn an Allen Aot of some kind in
Canada from the very Leginning.

QEOPFRIONS "Phe 'Alien Act' -~ 'An Act respecting Eritish
Katlbnality, Naturalisation and Aliens' <= (Revised 3tatutes
of Canads, 1327, Chapter 138) might be amended so as to
include if ites terms the provisions of seotion 11 (b) of the
Insurance Aot, a&s well as the provisions of ssation 65 in
80 far as it relates to eliens.” I submit that is beging
the question. "But whilXe the Insurance Aot is equally con~
venient, if not more so, for the purpose, end while the
*Alien Aot' might contain an enumersation of the various
restrictions plsced upon aliens in connection with various
olasses of businesa, these restrictions may equally well be
inserted in the provisions of the partioular Acts desling
with these various businesses in whion restriotions are pro-
vided. Precedents to that effect may be found," =- that
begs the question == "in the Bank Act, end in the Rallway
Act, in both of which ere incorporated restriotions upon the
rights of aliens as Directors”., This 1g Bank Act legislat-
ion, Insofar as 91 was oono:rned, aliens were for the
pominion., "I should therefors gonclude, in resgedt to this
objection, that if t he right otherwlise exists, the particular
Aot in whioh the right is exercised is of little importande,
provided it be gorrectly expressed or framed”. I oonsede

that. "It is further eontendodkn behalf of the Attorney
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Genersl for wuebeo," eto., eto. (Reading to the words,
at line 35, page 58) "inasmuch as they are not before this
Court on this Reference”,

LORD BLANESBURGH! Pauging there for e moment, do I understand
~you aright, that your oriticism of this part of the judgment
would be thils, thet this learnsd Judge, if his argument is

followed to its logicsl conclusion, would reach the conolusion
that the Dominion Farliament could legislate with reference
to anything throughout the whole Dominion that could properly
be described as trade and commerce, even though 1t was a
matter of a transsotion within the province? I do not think
myself he combines the two. He glves a reason whioch would
be good if there was no question of alien involved. I think
he goes almost as far as you say. You do not require to
introduce the element of allen,

VI3COUNT DUNEDEN: Would you read line 317

MR GEOFFRION: He does make a distinection,

LORD BLANESBURGH: I had only taken lt as far as we had gone.

MR GEOFFRION: The c¢riticism I want to make on line 22 is, he
expresaly refrasins from any opinion as to whether any of the

other ssotions of the Act are ultra vires, as, inaamuoh as

they are not tefore this Court, the Act is indivisible.
"I do not think thet my oconclusion is in any way opposed to

the principles lald down in the case of The Citizens Insurance

Company v. Parsons (7, Appeal Cases, page 36), for the

province is not debarred from leglslating in respect to these
alien insurers gquoad the province, provided such legislation
be not inoconsistent with the provisions in this respect of
the Dominion Act as to the right to do business at all."
What would be left by the Dominion could still be taken ¢are
- of by the provinoe; but that iz not what the provinoe 1s
contending for. "I woﬁld distinguish, however, (on pidrely

legal grounds), seotions 12 and 66, which relate to any
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Britli sh gompeny or & British subjeat not resident in Canada,
As 1 have attempted to point out before, the jurisdiotion ot
the Dominion Perlisment, in my opinion, rests upon the combined
effeot of the two subsections of section 81 of the Briti?h
North America Act desling respectively, with trad and
commeroe, and allens =-- and tals opinlon 1s fortified by the
intimatlon sbove quoted from the observations of Visoount
Haldane and Kr, Justlice Duff. But in the esse of Eritlish
insurers, one of the essential elements is lascking. The

only definition of an alion that 1s apylicable, is that
contamodykn the Naturalisation Aot (Revised Statutes of
Canada, 1327, Chapter 138, section 2), namely: '/ persom
who is not a British subject’', and, consequently, in so fap as
the jurisdiction of the Dominion Parlisment is bsaed upon the
right to legislate in respest to allens, it fails at this
point. It is contended, however, epparently, that the
introduction into sections 12 and 66 of the words 'To
immigrate into Canade for the purpose, etc.,' brings the
seotions within the purview of section 86 of the British
North Amerioa Act. It seems to me, however, tnat such an
unnatural use of words in an insurance Act cannot oreate &
Jurisdiction which would not otherwise exist. The second
nubqoocion of seotion 12 esoribes sn inadmissable meaning to
the word "immigrate'" == he overlooked the fast it was re-
pealed =~ ‘which, if governing the interpretation of
subseation (1), would extend the scope of section 12 to matters
obvioualgzgsmpriaod within the subject of immigration., 1In
the case of eliens, I should ssy that there was olearly
intended legislation in respest to aliens iR gonnection with
insurange. But I oan see no reasonable cannection between
the subject of immigration and the subjeot of insurance.

As was said by Mr. Justice Newoombe (Reference in re: Valid-

ity of the Combines Investigation Act, 1923, Canadian Law
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Reports, at page 423)1 'The principle 1s illustrated by a
remark of Lord Dunedin in the Orand Trunk Railway &f Csnade

vs, Attorney Genersl of Canada, which may be applied mutatis
mutandis; his Lordship seid: ‘'Aecordingly, the trus question
in the present case Goes not seem to turn upon the qestion
whether this law.doals with & civil right «- whioch may be
conceded - but whether tiils law 13 truly anocillary to

Railway legisletion.''" It wes a Dominion statute, providing
that Dominion reilway employees could not ocontrasct themselives
out of liability. It was said that was true railway lepis-
lation.

LORD BLANESBURGH: The learned Jxige means this, that, 1f you
were dealing sith immigrants properly so-called, and not as
fancifully defined, there would not be power in the Dominion
t0 propose restriction in relatéon to insurence as they do
with regard to allens. How does he get st that distinetion?
Could there be an association between allens and insurande
and no association Wetween immigrants and insurance?

MR GEOFFRION: “In the case of aliens, I should say that there
was clearly intended legislation in respeot to aliens in
connection with insurance. But 1 can see no reasonable
connectlon between the subject of immigration and the subject
of insursnce". '

LORD BLANESBURGH 3 Is there any connection between elther, or
is it closer in the one case than in the other?

MR GEOFFRION: 1In naturalisation you have three classes,

LORD BLANESBURGH: We could not go beyond the two.

MR GEOFFRIONt Then he quptes what Mr. Justice Duff sald in
1984, Appeal Ceses: "In accordance with the prinolple inherent
in these deoisions," etc. eto. (Reading rest of judgment).
We do not suggest there is any distinotion, hose, my
Lords, are all the judgments of the Court of Appeal.

My Lords, I do not think there is much to be gained by
my repeating the seme argument. I therefore respeatfully
submit that there is in this Act not & statute respcting

allens, but an Aot respecting insurende.
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VISCOUNT DUNELINS You have put it very olearly and fully.

Nr. Tilley, you eppesr for Ontario, and you are on the seme
side?

MR TILLEY3 Yes, my Lord. All that I desire to do i3 to show
your Lordsuips how the matter stands in Ontario on the
decisions there. Tue Reolprocal Insurande Aot in 1324 was
an Ontario statute paessed in 1922, It osme before this
Board in 1824, and the question there was whether the Ontario
leglislation was good. Ontario had a depsrtment of insurance
for upwards of 60 years and the previous Ontarlo Acts in s
general way covered matters quite the same as those covered
by the Dominion Act. The question wes whether the Ontario
Aot was good, being in opposition to the Dominlon statute.
It was held that the Ontario Aot was good and &% t he same
time the Criminal Code section was before this Board and
it was held to be bad. This taxing provision was not before
the Board besause it wes passed by the Dominlon at the
same time that the frovinoe passed the Resiprooal Insuranoe
Aet, so that that was not reedy to bs submitted.

VISCOUNT DUNEDING It d1d not directly refx to resiprooeil son-
tracts of insursence?

MR TILLEY$ Not the reoiprocal insuramce.

VISCOUNT DUNEDIN: Therefore it was not absolutely necessary
to decide the question. That that wag the reason I re-
member perfectly well in Mr, Justice Duff's Judgment in the
Reciprocel Insurange Case in the Privwy Council.

MR TILLEY: Yes, my Lord., Then after the Judgment in the
Reoiprocal Insurence Case the rrovince of Ontario submitted
questions to the Appellate Division as to the validity of
the Dominion sections, and your Lordships will find the
Judgments at page 24 of the Appendix to the Ontario Case.

VYISCOUNT DUNEDIN: It 18 deolded by a majority in your favour.
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MR TILLEY: Mr Justioce Mesten read the leading Judgment; Chief
Justioce Latohford was against. Following upon that, the
Dominion refused to appoint counsel to take part before
the frovineial Courts in that argument, anqin order to
endsavour to bring the matter to a definite head the FPro=-
vince brought an ection to restrain the officials of the
Dominion from a¢ting under sections which wers claimed to be
ultra vires.

VISdOUNr DUONEDIN:  You mean that in the Ontarlo case which
is presented, 1t was heard ex parta?

MR TILLEY: The Court appointed Counsel to srgue the case for
the Dominion, the Dominion not exercising its franchise in
that regard. Then an sction was brought and was tried
before Mr. Justlice Garrow, the Attorney General of Ontario
against the Attorney CGeneral of Canada. 1In that ection it
was olaimec that the whole of the Dominion Insurance Aot
was ultra vires; that if there was anything in it that was
good, it was s0 mixed up ~==eeccce=

VI SCOUNT DUNEDIN: To restrain them doing what?

MR TILLEY: To restrain the Superintendent of Insurance from
granting licences or profelllng»to grant licences and
professing to control companies. The Companies put up
seourity and 1t was impossible to get it baak, and 21l these
questions were arising. The whole mstter was in a state of

‘ohaos. That was tried before Mr. Justice Garrow, &nd his
jucgment 1s at page 44. There the Dominion was repremmted,
anéd he reached tﬁa conoclusion that the key sections, if we may
desoribe thom as suah, of the Doﬁinion Aot, - that is the
1icensing sections -~ were all bad. He granted a declaration
that the officials were not entitled to &ot.

VYISCOUNT DUNEDIN: Would not he be bound to fvllow his own
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Ontario aase that had gone before?

MR TILLEY: He would; and then he made a declaration, but he
8lso on page 55 of the Appendix deals with s taxing seotion
of the Speciml War Revenue Act. He says: "The sergument 1s,
of course, that in its pith and substance this is not A tax,
in the proper sense of the word, for the purposs of rlining
revenue, but is in fast siu indireot method adopted by Pare-
lisment of compelling insurers to come within the Dominion
fold in regard to insurance matters".

VISCOUNT DUREDIN: lie gave an oplnion. I do not see how this
would oome wp directly. He gave an oplnion tanat is e~
trary to what has been the opinion in this case,

MR TILLEYS He agresd that the taxing olause was good. He sald
it did not look very good. |

VISCOUNT DUNEDINS I see he began by saying that 1t did not look
very goode.

MR TILLEY: It raised a very serious question wnether any legis-
lature of & Province in Canada could comply with an uleps
vires seotion and impose indirect consequences where it ocould
not impo se sny direot songsequencss.

LORD BLANESBURGH: As a matter of praotice this second point
is just as importent for you 2s the first.

MR TILLEY$ It 18 of vital importance.

LORD BLANESBURGH: It has been treateda very lightly, but it is
of vital importancs to you. If you ere right on the first,
i1t would not do you much good if you are not right on the
seo ond,

MR TILLEY: If the officiala knew the law, they sould not grant
any. or would not grant any licences &t all.

VI SCOUNT DUNEDIN:G Your point is that we must deal with the
seotion strictly as the section stands?

MR TILLEY: Yes.
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VISCOUNT DUNEDIN: And not as the section might be made.

MR TILIEY: I submit that the reference to "licence" must be
to @ licenoe that is good in law, and not a mere plece of
paper; bpot whether some official in the department has,
without any suthority by statute, granted whet is assumed
to be a licence. it means a lloenée good in law, There 1s
no such thing to wnloh the taxing statute in our submission
oan apply.

KR EVAN GRAY: May it please your Lordships. I ap,ear for
Belding-Corticelli, Ltd., the Massey-harris Compan; of Canada,
Ltd., and the other Companies named as Interveners. In
view of the very oomprehensive a&nd cogent argument that my
learned frienc Mr. Geoffrion has put to the Board, 1 have
decided not to enter ifto the rether full argument which I
had prepared, but to leave that and deal with only one point
which 1 think 1s new and seems to have been not mentioned in
the Courts below, or referred to in the Judgments that hsave
beed read to you. That conoerns the matter of the taxing
statute, 1 want to give your Lordsiilps & raference to seoc-
tion 7 of the Income Wer Tax Act, which is chapter 37 of the
Revised Statutes of Canada, 1927. 4Tha seotion is in these
words: "A taxpayer shall he entitled tod sduct from the tax
that would otherwise be payable by him under this Act, the
swount psid for correspyonding periods urnkier the provisions
of Farte I1 end III of the Special War RoQonue Ast”, That
section has been in effect throughout the whole perlod of
the special war revenue tax.

LORD BLANESEURGHS Would you read that again?

MR EVAK GRAY: "A taxpayer shall be entitled to deduct from the
tax that woulc otherwise be payable by him under this Aaot, the
amount peid for corresponding periods under the provisions

of farts II and I1I of the Spsial War Revenue Ast”.
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F¥he rather restricted effect of thet section is this,
that during the whole period in which this taxing Aot has
been ap;licable, those whom 1 represent have not in fact been
required to pay a single dollar by way of additionsl taxation
under the Special Wapr Revenue Agt; and, on the counverse, not
& dollar of add;tional revenue has accrued to thé Lominion.

LORD BLANESBURGH! Doess that apply to pecple who have nO income?
If you have no inaoms, you will not pay?

MR EVAN ORAY: That 1s quits true, my Lord bBlanesburghj and
that, I intended to say, was s0 unusually extraordinary
that as a matter of revenus to the Dominion it was unlikely
to be relied upon, anu that therefore in real fact the
special #er Revenue ict, since it waa enacted, has not
indeed adced to tune revenues of the Dominion in any important
reapect. ._

LORD MACMILLANG It is taxed, and then it 1s taken off as tex
agaln, having done its duty for the particular purpose de-
signed? )

. MR EVAN GRAY: Thet ls 1t, my Lord.

VISCOUNT DINECIN: It says "shall be entitled to deduct the
amount psid for corresponding periods under the provisiensa
of rarts 2 and 3". Now, what e&re the smounts payable under
the grovisions of isrts 2 and 37

LORD MACGKMILLAN G That 1s 6 per cent on the polioy or premium;
8o the result of this is that it 1s first of all laid on
with one hand and taken off with the other nand, having in
the meantime served t..e purpose of sn embargo upon this
kind of business?

MR KEVAN OGRAY: That is my submission.

LORD RUSSELQ How Goes that work? Aocording to tuet, a man
gould insure with an unlicensed company, pey btue tax, and
then deduct 1t.

MR EVAN ORAY: Yas; that ia the effect. It has this effect:
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It attaches this badge of an unlicensed character to all
suoh insurange, and it puts the individual assured to the
diffioulty and trouble of making returns and paying this tax

ap an iter.

LORD RUSSELL: It was put by lHr. Geoffrion that the way it

IR

operated was that nobody would insure with a compa.y whioh
was not licensed; tiherefore you must take out & 1icendo.
If in point of fact the tsxpayer is golng to pay and get

it baok immedistely, it has not the same terrifylng effect
that it would otherwise have.

EVAN GRAY: It 48 not being 8s effective as intended, but
it has, as my lenrned friend Mr. Geoffrion put to tgb poard,
had an importsnt effect, becauss 1t has driven into tioe
licenséng fold of thé Dominion the Eritish Companles to

whicl: he referred.

LORD ATAIN? You are appearing for Companies who are assured

MR

as well as insurers, Companies who do in faot have insurances?

EVAN ORAY: Yes, my Lord.

LORD ATKIN: And have to insure goods?

MR

KVAN GRAY: Yes.

LORD ATKIN: You may Bortunately be so prosperous that you would

MR

in any oase be paying lncome tax in excesa of & per ocent on
your premiums, and so on?

EVAN GRAY ¢ Yos,

LORD ATKING There mirht be persons in Canada in these days

who ape not so prosperous as all that and who would not
have sufficient income tax to deduct from their insurange.

That mignht happen.

MR EVAN ORAX: I quite agree.

LORD RUSSELL: Any tendenoy tinat this particulsr section has

18 in this direction ~=wewaww

LORD AT INs It i3 o mitigating section.
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LORD MACMILLAN: Insurence business 1s highly competitive, and
I should imagine that competing companies would net omit
to draw attentlion to the fast that these ares unliconaod;

MR EVAN ORAY: That 1s it, my Lord.

VI3COUNT DUNELING Does it come to this: the person who is golng
to insure and who says "I am not going to a british Company"
is told by them: "Oh, well, it does not matter; you get beok
what you pay"; but he says: 7: do not want to have the
bother of that", '

LORD MACHMILLAN : I have had experience of trying to get baok
money, and I have not found it easy.

IORD ATKINS To the ordinary business man it would be a2 deterrent?t

MK EVAN GRAY: Yes, my Lord.

LORD ATnIN: ecnuse he has to make the return.

MR EVAN GHAY: May I make that clear to your Lordships. There
are & few points whioch 1 desire to present on thelir behalf.
This Ast turns out to be in reality not an Act for the raising
of revenue for the Dominion, but e statute for the declsration
of an suthority respeoting ins.rance by virtue of its license
ing provisions,

.LORD BACRILLAN 3 One of the recent cases before the ioard was
really very much in the sme way. un export tax o.. timber
was impo sed in Britisn Columbia, and thern it was redused
to a 'perfectly illusory figure, but tune only purpose of it
was to keep the trad: to british Jolumbis. I think that
was the purpose of it - I forget -« but it was under the guise
of an export tax intended to do something quite dirrarbnt,
rather thsn in the guil se of a direct tax.

¥R EVAN ORAY: With respect, this in my submission is gimilap
to thet, 8. I understand your Lordship to pu: 1t, but thls
is in realiﬁy an effort to declare the furisdiotion of the

Dominion as to insurange, andit has that practloal effect
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through the terms which it i3 intended to apply.

I had intended to submit to your Lordships some other
points, but 1 cvesire not to press tham at the moment. May
I just mention this in passing, so tiat 1f anything should
come up in the Case for the Kespondents I perhaps will be
permittec to refer to tiem again. I wish to press upon your
Lordships' attention the submission that the 1324 Reference
was really conclusive for the protection of the interests
of my clients in respect of tnis insurance; that wiatwas
decided .t..ere with regard to reciprocal insurance was in
resilty the question that is before your Lordships in this
Reference, in so far as it affects those whom it is my duty
to represent. Trhese Canadian membera of mutual sassurance
assooiations are doing exactly the ssme thing in substantially
the same way that those who were members of the resiproosal
insurance group in the 1324 oasse were doing then. The aif-
ference between the two caunnot be found certainly on any
such ground as aliens, nor on any such ground as immigration;
and thereforp 1 wish to leave tnat polint.

VI 5COUNT Dﬁ&EDIE: 1 think, paraphrasing Mr. Justice Duft's
J agm;m,'m‘ m;s saying: 1 will not tell you what I think
sbout 11 and 12, but I think you may guess.

MR EVAN GRAY: That 4s the way I would like to have your Lord-
ships find it. 3So fare s those whom 1 represent are con-
oerned I should like to put them in exactly the same position
as those wuo are assoolated as reciprocal insurers were before
this Board in 1324. One other point which 1 had in mind
to develop was this, that any corpetent leglslation respecting
sliens must of acourse be directed towards that quality of
salienage which 1s reyresented bty those words, anc that this
legislation now in question, being in fact insurance legliasla-

tion, is not in reallity directed to any mality of allenage
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in the person to whom it 1s golng to apply.

LORD ATKIN: You might help me about that. Could you give me
the first Domlinion Agt on aliens?

MR EVAN GRAY: 1 have 8 note of it, snd will give it to you
later, if I may. |

LORD ATHINS If you cen give me & reference to 1t I would like
to see it. The law as to alisns was gertalnly not fully
developed in gtnis country in 1867. At tuat time they coulXd
not hold land, for instance. One can imagine that they =~ight
have intended to give to the LDominions, a8 Lord V¥atson seems
to have thought they did intend to give, the gower to define
what the rights and lisbilities of aliens should be in the
gountry in which they are forminr a temporary residende,

BR EVAN GRAX: 1 oan give your Lordésnips this information. There
was leglslation respesting aliens and their rights in Canads
prior to Confegeration, snc enaoted by the frovince of Canada,
Upper and Lower Canada, from time to time. Then tiat leglsla-
tion after Confederation, was re-enacted by the <rovinces and
appears in the Ontario statutes as part of the civil law of
Ontario. That i1s the law respeoting alliens anc their right
to hold land, snd as to their clvil prihts, but the Dominion
al 80 ennoted laws respecting allena arising out of that pre~
gonfederation statute, and calledlt the Hlaturalisation of Aliens
Ag%, sand there is inocorporated in the Dominion statute
similar provisions on the same asubjeot matter as appsars in
the provinecisl lsw, so that at the moment the rights of alliens
are in my understanding affected, or at least they purporg
to be estarlished by both Dominion and irovinclal laws not
inconsistent with onse anotner; in other words, rwconfliot
has arisen, and therefore the question is not at issue.

IORD BLANESBURGHS has no provinoce except Ontario?
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BR EVAK ORAY3 I think they have all done so. Quebes has in
ita Civil Code presoriptions wvhich provide for their righta
of property and otherwige,

LOKD BLANESBURGH: Are they the msmme as the Dominlon legislae
tion on the subjest?

MR KVAN ORAYS There is no aonflict, my Lord.

VISCOUNT DUNELIN: I think what my notle friend Lord Atkin
wantec wes 1f you ooulc give the text of any one of these
sta tutes,

LORL ATEIN: 1 should have liked the flrst Domlnion statute
dealing with the naturalisation of aliens, or dealing with
allens sepsrately.

MR EVAN GRAY: I will get tiat and give it to your Lordship.

LORD BLANESBURGH: May 1 ask you a question, becsuse it might
become important in tiuls disoussion: With whom would it be
gompetent to make this legisiation enscting that sliens
shall not be permitted to hold property in Canada? Would
thet be the Dominion, or, confining it to a Iirovince,
woula it be provinolal.

MR EVAN ORAY: I kuldglike to answer that by saying I oannot
answer it. It ia an exceedingly ciffioult question. May
I ex.1a8in it a little, so that you wiil see why I find it
difficult to answer? I think my learned friend Kr. Geoffrion
hes slready snswered that in a way that is no doubt quite
correot and satisfactory, but I think he has ansverec it by
saying that that is for the province.

LORD BLANESEURGH: Quite plainly, without reservation or hesita-
tion.

MH EVAN GRAY: I have no wish in any way to wesken the authority
of that answer, becsuse I huve no doubt it 1s correot, but
I do not wish the rights of my clients in this situation to

depend upon the answer to that question. Supposing, for
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oxample, that were anawered otherwlse, anc held by this

Boerd tnat the Lominion micrht prescribe whether alliens could
or could not hold lend, 1 would want still to have m; clients
entitlea to susceed in the iefeence in this gase on tiue
ground t:at this is not that sort of lepislation. For that
reason 1 answer your Lorasnip's question, my Lord Blanesburgh,
in that way, and submit that so far as the Lesue here 1s oon~
gerned the question is very aleurly decided on another ground,
nemely, tunet tiia legislation is not in reallity legiuslation
respecting alilens, but is legislation respecting insurance,
May 1 give you one illustrstion wiilch has ocourred to me sinse
1 have been thinking sbout this matter, I have observed in
the hotel in wilch I am ataging, a notice that alliens are
required to register in the notel direotory the port of entry,
the destination, anc the probable time of departure, Trat
is a regulat on spparently enagted respeoting hotels and

also resyectins aliens. I hsve no doubt that this iu quite
competent legislation resgecting allens, even thoush it
affests what they must co in the notel, and in a local way,
but if that regulation respedting allions wue of a different
sort, nemely, how the Lotel suould be gunduoted in relation
to aliens, tien 1 would submit, with respeat, it osuld not be
slien loétalation.

VISCOUNT DUNEDIK:  Thsnk you very mudli,.

MR. ST. L&UKENT: My Lords, may I, before prooseding witi my argu
ment, give your Lordships .erhaps some information upon this
metter of how aliens were dealt with prior to Confecderation
end whet has been done in that regard singe Confederation.

As your uoruships know, our Civil Gode in the irovinge of
quebea osme into force just prior to Confederation, the lst
July 1866, 8s an ensotment of what wes then & uniteéﬁogln-
lature naving full jower %o deal with th: subject malher.
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Articles 18 to 28 exolusively deal with the subjeot of
the enjoyment of oivil rignts. "18. Every British subject
is, as regards tre enjoyment of civil rigihts in Lower
Cansds, on the sare footing as those born therein, saving
the speocisl rulea relating to domicile. l¥e The quallity
of Spitiau subjeot Lis scquired either by right of Eirth, or
by operation of lawe 20. A person born in anhy part of the
British ﬁmpirt. ovan of an allen, is a Eritlan subjeot
by right of birth, as also iz Lo whose fatner or graids.
father by tie father's side is & Britist subject, altliough
e be himself born in a foreigh country3 zaving tiue excete
fons resulting from s,ecial lews of theeuplire. 2le
alien becomes 8 Hritist subjeot by operation of law, by
gurforming to the oconditions the law prescribes”, Article
22 appears to have bosn amended in 1316 by the srovincial
weginlature to read: "The conditions of naturalization
are doterminecby tue Federal laws on that subjeat ,assed
by the iarlisment of GCanuda witi:in the limits of its loglae
lative jurisdiotion.” Tuen 23 is: "an allen woman 1s
naturalizeu by the mere fogst of the marriage she ocantr+cts
with 8 Britiah subject., 24. Naturalizatiion confers in Lower
Cansda, on bhim by whom it is obtsined, all the rignts end
privileges he would have if born 8 British subjest. 25, Allens
have & right to aoquire eund transmit by gratultous or onerous
title, ®s well ms Ly succession or by will, all movesble end
immovesvle roperty in Lower Cansds, in the same manuer 88
“pgtdgieborn or nasturslizec subjeots”, That is tue ola
section wuich oomes bagi,

LORL aTiIK1 1s tnat the only dcisposing power?

BR P, LAUKZNT:  "Alliens have & right to sojuire 8nd iransuit by
gratuitous or omercus Litle, as .ell as Ly suco:ssion or by
will, all movesable and irmoveable property in Lower Canada, 4in

the seme mauner &s Sritisie=Sorn or nuturulized subjects”. Then

8liens mey serve us Jurors,
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LORD ATAIN: "Dispose of" means testamentary capacity es well?

Mit T LAURMNT: Yes, my lord; transmit ag well by asuecession or
by wille That wias tie provision as it existed.

LORD ATsiNs That is in advance of the Britisu statute, then?

MR 8T LAUHBNT: Yes, my Lord.

LOAL BLAKESBURGH:  That would mean that property on desth of an
allen intestate would pass to nds next of kin or Lelr at law,
88 the oBse may be?

#R o7 LAﬂRENT: Yea, my Lord, Thnat wes dealt witi by the
haturalisstion Aot An s form whioll really coinoides in sube
stanoe with the provisions whioh we nave in the Code. It is
now Chapter 138,

LORD AT:Iis 1 saw a roference in the Judgment to ouapter 138.
I want to know wrere 138 comes from; what is the cdate of 1t?

VHR. e LAUHENT ¢ 1 will nuveto look that up. It reslly ante~
dates confederation. It mey have besen in some minor de=
talls moulified.

LORL ATAIbBS I ti.ink 4t was probably all revisec in agcordance
with the Eritish Act of 1914.

Mil ST LAURENT: Yes, my Lorc.

Loﬁﬁ AT:IN: But it is before that thet 1 wented it.

ﬁg(ST. LAVRERT: 1 will find the reference for your Lordshiip.

7

YI9COUNT DUKELIN:  Is thids Civil Jode of Lower Canada still the

;f Civil Code of wuebeo?

| ME T LAURENT: Yes, &t still i3 the Civil Code of (ueleo,
There are some portions wniob canuot be modified ty the
Wuebec legislature bedsuse they do deal with magters
in which the jurisdiotion uas singce been transferred to the
FPederal Farliament, but at the time it was enacted of course
there was no reason for cistinpulsidng.

VISCOUNT LURELIN: I do not mesn that no amendment las been

made of it by the appropriste legislature, either :irovincisl
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or Federal, as tie case may be, but it 1s the same tuing;

they did not re-ensot tue whole Coce?

HE 9T LAURENT ¢ No, my Lord. There have not been very many or

substantial emendments to the Code; it As aubatantislly

the Coue as originally given to us,

VIZCOURT DUKEDIN: I expeotec to flnd 4t in Frenon.

MIi 5T, LAUHENT In the statute whioi provided for ths = pointment

of the Commission to draw the Coce, one of the urincigal
reasons given waa that 1t 80 huppened thet the laws ln force
et the time did not exist in the language whiah wia the len~
guage of nsome of thie inhavitants, and then all tie urivate
laws axiated only in the Frenoh text. It was desirasble to
have an offlaial kEnglish text which might be avallsble to t hose
residents of Lower Canade whose mother tongue was Inglisi,

That 13 set out as one of the main comaiderations for app oint=
ing this Commission to determine the text of the lawa in

applicetion in the srovince at that time,

LORD BLANE3BURGH: Some of the provisions of the Cod- at confedera»

B

tion may usve been superssded by Lominion leglslation since?

AT LAURENT ! fea, my Lord, Tl.ere wos & wiole Ghayter dealing
witih bills of exchange wbhich was entirely su,aseded by tie
Dominion Bills of Exchange Act, The sections here are 20 and
2l. "20. Real ;nd personal property of every desoription

way be taken, acquired, held und disyvsed of by an alien in

the same manner in all resyests as by a naturaleborn Hritish
subject; and a title to real e&nd personal property of every
deacription msay be derived through, from or in aucoea.amn to

an slien in tue same wmancer in all resgects as throug., fron

or in sugcesalon t0o a natural-born British subject”,

LORD BLALLSEURGH: That ;urports to be applicable to the Jode of

MR

Canada?
ST LADRENT: Yea,
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LORD BLANESBURGH:S Supposing you found in tne Code of Quebes some=
thing wniocn was not entirely oonsistent with that, your
views would be that that would prevail?

¥R 8T7. LAUREKT: That would prevall.

LORD BLANESBUKRGH:  Beoause that 1s seoction 817

¥R ST. LAUKENT: Because that is section 91 by whioh the juris
digtion over aliens and over naturalisation - andin my
submission the oconsegquences of naturalisation to the fullest
extent - reside in the UDominion, 'This section shall not
operate 30 as to (2) qu-lify an alien for eny office or for
sny municipal parliamentary or cther franchise; or {b) qualify
an alien to be the owner of & Hritish ship; or (o) entitle
an aelien to eny right or privilege as & Eritish subject
except such rights and privileges in respect of property
as are hasby expressly given to him".

LORD RUSSELL: From what ere you reading?

MR ST LAURENT: That is the Dominion statute, section 20,
chapter 138 of the Revised Statutes of Canads, 1327. Then
1t goes on: "or (d) affeot an estate or interest in resl
or persongl property to whlch any person hss or may t eoome
entitled sither mediately or immediately in possession or
expectanay in pur uande of any dlspoaition made refore the
4th day of July 1883, or in pursuance of any devolution by law
on the death of any person dying before that dsy®.  Prior
to the 4th July, 1883, some other provision existed, the

e reens”
effect of wiich was conservea in'enaotment.

VISCOUNT DUKKILIN: Now we will come to the general question.

ME 9T, LATReNT: I need not say to your Lordsuips that the
maetter 1s of very great imporssnce an. that there 13, and
there always has been since gonfederation, & Federsl Insure
anoe Dopartment in Canada. Even prior to cunfederation there

was legislation in force in some of the provimees providing
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that insuranoe business shall not be oarried -on w-ithout a
lioence. The view has always been that the business of
insurenoe wsa such that it requirea'an exsmination by some
publie authority of the ability of the person undertaklng
the insursnge to ocarpy out his undertakings, and some inspoo-
tion of the muauner in which that business was carried out, to
deter~ine, if iL became necessary, when in point of time
it might becowe unsafe to tue public to allow nhim to continue
to undertake insurance responsibility. That existed in some
of tiae provinoial leglislation prior to confedsration. Im=
mediately after confederation in 1868 a Dominion Insurance
Aet was adopted which set up an office to exeroise the
function of examinins wretiher or not those wisning to do in-
surahce busine ss offered the proper segurity to make 1t cone
venient for the putlis to accept insurance sontracts from
them. At tuat time there does not seem to have been any
legislation describing at least in &ny minute or somplete
menner, what were the provisions that it would be proper to
have in insurance contracts. At that time the mstter of the
contraot as distingulshed from the capaoity or right of the
insurer to do business seems to hove beon left to the Qtipu-
1ations of the parties. The first Insurance Act whioh es-
teblished & statutory form of contraot, or a statutory require~
ment of minimum olauses, to be offerec by the insurers to
the insured, 1 thinik wss that of the Province of Ontario.

VI SCOUNT LUNELIN: Trut is a provingiel statuve?

Wi 3T. LAURANT: Yes, ms Lord. 1 sem incicasting tilis to your
Lordship to snow nLow thias clash Tetwoen the frovinces end
the zomihlon aame atout.

VISCOUNT LDUNEDING Let me be quite sre about tnis. You sald
sfter confederation in 1868 there waas an Insurance Depurtment,

and then, 8s I understand, tiere was a Dominion statute?
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MR ST LAURENTS Yes, my Lord.

VISCOUNT DUKEDIN:  Wnioch left the contrast alone?

MRe IP. LAUHGNT: {es, my Lord. The firat Insurance Aot of the
Lominion was in 1868, 31 Victoria, ohapter 48. 3eotion 2 of
that Aot provided that except osean marine aompanies, no
insurance compaly "shall transaot its business in Can:da
without first obtaining a licence from the Minister of Finange®.

LORL ATKIN:S It dic impose a licence?

¥R aT. LAUVAENT: Yes, my Lord, Tue requirement of 8 licence even
antedates confeceration,

LORD ATKIN: You are only telling us now historically I mean
from the constitutional point of view there wus no objection
to that, It ia only when you get & division of funotion that
the question arises?

MK ST. LAURENT: Yes, my Lord; I mentlon that merely as an economi
fact, showing that even before confederation this wes 8
business whioch it wes recognised should be under departmental
control.

LOKL ATKIN: Now you are saying that in 1868 the Bominion assumed
to ligense all insurance scmpanies except marine.

ﬂR'ST LAURENT & Tha} provided that this should not apply to
sny provincial incorporated company not st tempting to do
business outside the territory of the provinde incurporating 4%,

LOWD BLALESEURGH! But 1t would extend to any provinsial business?t

MR ST. LADRENT: Yes, my Lord; under construction it would have
extended to inter-prov.ncisl businesa.

VISCOUNT DUKEDIN: That of course Ls juat what wes found wrong
in 1916, was it not?

R ST. LAURENT: I would submit that it wes not found wrong, my
Lord. It was found that & provincial incorporeted company
could, without getting a Lominion licence, get sufflcient power
from another source, but it was not held that if the provincial
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Company took & Dominion licence, and thereby under the
Dominion statute was deemed to be 2 Dominion incorporated
gompany, it oould not carry on as & Dominion gompany through=
out the whole of Cannda,

VI2COUNT DURELING In the ocase in 1916, the Lominion attempted
to stop 8ll business in the provinces unless it hsd 8
Dominion licence. Thet is what they wanted to do?

KR . LAURENT: Yes. The statute in question in that litigstion
did apply to ell insurers, whether provinslally inscorporated
or otherwise, unless gonfined in tneir oyerations to the
province of ingorporetion.

V1ISCOURT LUNEDIN: That was held to be hsd?

K 9T, LAURKNTS It even spplied in terms to individuals pur-
porting to cdo btusiness, and it was held that it was an
interference with trne right which would otherwise exist of
carrying on insurance tusiness in tne provintces.  After
confeveration - this mey be of interest only historiscally =
for & very lonr period it w:.s apparently teken for grented
that it was proper for the Dominion to exercise this con~
trol over the capsoity and responsibility of insurers, by
means of licences snd of inapection, #nd in tie first oone
golidation of the Ontario stagutea they had & schedule setting
out the form of atatutes which were consolidated, as to wuay
Lad not been deslt with, beoause it was considerec to t. of
Federal jurisdiction. I am not submitting tnst as argument,
but only as the nistorlical explanation of how it came about.
At btrat time it wes taken for granted thet this portion of
t..e Aot was properly witnin Federsl jurisdiotion. The rro-
vinoce of Ontario psssed its Insureance Aot in 1876, 39 Victoria,
obspter 23, and it expressly provided thet "Tiis Adt shall
not spply to eny ocompany licensec under Aots of the iarllae

ment of Cansda to transect business of insursnce in Canadas,
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nor to eny company ingsorporsted by Act of rarliasment of Canads,
por to eny mutuul fire lnsurance com;any whici, does not
recelive sasn premiums in lieu ¢f prexlum notes bul acis
exclusively on the mutual prineiple”. Tuet was section 1

of chapter 23 of tlhwe ntario statute, 33 Victoria, In view
of thie fagct that tie Lominion fet of 1868 providec for the
licensing of compunies other thran yrovintislly incorgorsted
companlies, 1t seema clesr tihwet the rrovincial ot wss linit ed
1:. 4ts syplication to provinclally insorporatec comparnies

in the irovince of Ontsrlo, and that “ritish and forelgn
compsnles were recognisec or were left Lo be ceslt with

ag 1f under ecerel jurisdiction. Touen in thls seme 5ot

tie !(erislature of Omtaeric .rovided to securs unilorm
concitions in . licles of fire lnsurance. That 15 the statute
whiol geve rise to tie litigetion oculminsting cefore tids
Board in & decision in isrsons v. The Queen. There tiere
was & bBritis: compaLy and & [ominion compamny to which the
licensing provisions of tue Ontario Agt dla pot spply by
oex,.reas exclusion in seation 1, wiho had written inswr snges
on property in Jdntario, enc who were contencing tist tuey
were not tound by this Onturio stalute desling with the form
of the contract, Lecsuse they were subjeot to dominiou J.rise
diction. Trerefore in m; submission the question whilch cume
to be determinec was wiwtler or not it was competent for the
legislature of Ontario Lo deter-ine under pruperty and civil
riguts wiat kind of contracts could be written for the insur~

snoe of ,roperty agsinst fire in the rrovimae of Ontario.

VIGCOUNT LUKEDIRG fhmt cuse wus that?

b

5Te LAVRENT: That was the ;arsons csse. Thst was the gqueation
whieh came up for deterrinstion. Your Lordstlips will re=
col lest that the [ominion was not representec in that case

st all, That was a Casa@ Letween the lnsurer and the insured,
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8 conorete cese where the insurer denied that he was bound

by the statute then emansting from the Ontario legislation,
contending that he could be bound only by legislation emansting
from the Federal Authority. Thst was & congrete case where
the question arose as to whst extent the parties to the gon=
tract were affected by the Ontario leglislation,

LORD BLANESBURGH: Would it be competent for a Court in a ault
meraly inter pargz;s to dstermine the wvalidity of a provinaial
Agt without the frovince 5e1ng represenied?

Bi. ST LAURENT: Our Code 1in Quebed = and I understend the ssme
1s true of the Judigature Adt in Ontario and probably of
the other Frovinces now - requires that when any question
as to the vallidlty of an enaotment comes up, there must be
notice to the Attorney General, with & summary of the reasons
to be urged ageinst the valldity of the Aot,.

VISCOUNT DUNKDIN:  With a view t0 intervention?

¥R or. LAURENT: Yes, my Lord., That is rather of recent origin;
at this time there was no such roqﬁiro*ent.

¥I SCOUNT DUNEDING The result would be, I auppose, that it would

not be res judicataj in other words, the Attorney Genoral

might have gome, In & subseyuent case, and taken 1t to the
Privy Council if it had not been taken thare before.

BE ST. LATRENT: Yes, my Lord; hut it was a pronouncement by His
Hajesty on the sdvice of the Privy Council.

VISCOUNT LDURLLIKS Tiat opinion they would be bouna to follow;
they would be bound by tueir own judgment 1f 1t was in the

Court below, but it would not be res judicata.

Bil. ST, LAURENT: No, my Lonrd. It micist perhups be submitted

that the principle of res judigsta might not have the same

application to the vallidity of laws,
VISQOUNI LUNEDIN: Res judigata, remember, in the proper senase

of the word, means ss between the same partiies.
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MR ST. LATRENT: When the question at issue 1s as to the valldity
of something put forward as a public lsw, the principles
‘are perhaps not quite the same, In that csse it was held
tnat as a matter of publio law these enasctments of the
Ontario Legislature dealing with the form of the oontract
were mutters of property anc givil richts within the pro-
vince, snd that the insurance companies wers wrong in saying
that bectuse they were constituted under Federal suthority,
or were licensed to d business in Cannda under Federal
suthority, they dic not come within the property and elvil
rights legislation of the provinge in whicn they were doing
buginess, but that their trsde, or tueir busineas, eould te
controlled only by the Federal isrlisment exercising its
.juriadiotion witlh respect to trade and commerce. In our
submission theat recognises the difference bestween the two
tiings which might be done: fimkly, tiie control by &
licensing system of whose whno would have capsoity to do
insurenge business and who would be allowed by the legis
lature to enter into insurance gcontrascts. '

LOKD BLANESBURGH: It is difficult to see, so far, any distine-
tion in principle. If it was within the rights of the pro-
vinoe to dictate the terms of the contract, it would be
gtrange to say it was not within their rights to determine
the constitution of the company.

¥i. STe. LATRENT: It might be within their right to determine
the conatitution of a company with provinclal objeots, and
having, 8s was held in the Companies reference, & atatus
ensiling it to receive tnat ocomity from other jurisdictions
the right to carry on in other jurisdictions, but your Lord-
ghips have held that it 1s within the jurisdiotion of the
fapliament of Caneds to incorporate companies to do business
in Canada, With respect to such oompanies, thelr datus

cannot be restrigcted by provincial legislation; provinsisl
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legislation must not be such as to prevent them €rom carrying out
the objects for which they were incorporsted, though in garry-
inp out those objeots they msy hsve to cowmply witlh pro=-

vinaiel legislatiorn. To follow that up, Lif I may for a moment,
if it 1s recognlsed 8s egonomically sound that insurers should
be subject to more public control ss to their solvency, as

to the manner in whioh thelr funds are invest9d, and 37&0

the wa; in which they from day to day have to mtisfy thelr
ovligations to the insured, if 1t 1s true that the Farllament
of Cansda gen incorporate and authorise the 1morporatﬁu of
insurance gcompanles, muszt 1t not then be within the jiuris-
dletion of the iarlisment of Canada to exercise thai depirte-
mental control, or that offlcial control; bhecause if it were
sttempted to be exercised by provinclal officlals, would not
the provincisl legislation be sutvject to the same objection

g3 waes the provinsial legislation of ianitoba?

VISCOUNT LULEDIN: 1 am not sure that 1 am not gojng a little
bet in front of what you are absolutely entitled to say, but
jou say you recognise that lnsurance should be regulsted by
a Dominlon statute. I am not sure that anythi:g more was
done tian this: that Lt was quite within the power ol the
Dominion to oreate a new person, & new company, and thst it
should prescribe what tnat person s.ould do. It 13 like in
gompsny law the memorandum of assosiation. It is & different
thing to say, becsuse the Dominion lesislation cen incorporate
8 company snd say what it is to do, that it necesssarily has
gomplete supservision over it. I do not see that that has
beer lsié down in any of the ceges. I think you are rathey
essuming that more hes been decided in your favour in respect
o the recogrnition of status than has reclly been decided.
3tatus Goes not seom to me neceszarily to connote any ques~

tion of regulation.
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MR 3. LAURENT: I certainly do not intend, and I hope I am not
aasuming too much in my favour.

VISCOQUNT LDUREDIN: You sre quite rirht to say thet it is so,
but I meean you must give us more chspter and verse rather
then sssume. At present 1 do not see, and I shall be glad
to be shown how I am to see, how any of the cases that
heve been quoted to us G0 more than say that as far as the
Dominion legislation is concerned it can ¢reate & Derson.

You cannot eéreate a person &t common law; you must Leve an
assooiation of persons. You ce&n create a new person = that
you can do by statute - the objeot of whose activities 1s to
be insurance. At present I do not see that anytinlne more
than that has been maid.

MR &P, LAURENT: Fossibly not, my Lord; but I would sttempt to
preas it this much further. If it is competent under Federal
legislation to oreate a person for the purpose of carrying
on insurance business, the economioc situation being sush that
it i1s recognised that insurence business 1s one whioi it is
proper to determine almost from day tu day whether that person
should still garry it on e=ee--

VISCOUNT DUNELIN: You say it is recognised. If you say that
it is recognised by people of common sense, I agres with you;
but 18 it recognlsed by legislation?

¥R. ST. LAUKENT: No, my Lord; I am not submitting that it is
recognised by legislation. I am merely submitting that if
in fact in order to sarry on the business of insurance with
any degree of safety to the public certein things are reguired,
it 1s unot sufficient just to be present at one moment, 1t
is necessary that they be persevered in, that they be tlere
a1l the time.

VISCOUNT DYNELIN: Admit ell that for the moment, then the gques-

tion is; Are the people that are to provide for those safeguard
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the Dominion legislature, or the provincial legislature;

and the mere faot that the iDominlion can incorporate and make
the person does not seem to me to lesdfi necessarily logi-
oal conglusion that it is to be the person who 1ls to provide
for those safegusards.

MHE 3T. LAUREKT: My submiesion would be that the provincial
suthority would not have the jurisdietion to intervene and
to ss8y to a Dominlon compsny: You ahnil not carry out the
objeots for which Psrliament hes incérporated you.

BORD ATKIE: How does this work out exmctly? Suppose the Dominion
of-Csnada incorporated an insurance company, is it your view
thet they could put in its charter & clause restricting its
activities as & company and as an insurancs company to ¢arry
on business only under a licence from the incorporating
author.ty? Can they do tuat? Can they say to the insurance
gompany: Tou are a company, but you are only to operate as an
insurange oompany on & licence from ua?

MK SP. LAURENT: Yes, my Lord, that 1s our submisaion.

LOMD ATKIN: Tiet is your subrission. If that were so, tnen
they have the contrel of the company snd can impose the
conditiona under which it is to sarry on buminess.

MR S5T. LAURENT: Yes. ‘

LORD ATKIN: . That I understand. As s matter of fact, I notice
that in qhia Insurance ist you purport to incorporate foreign
oompanieéiin Ganada, if once you have granted them a llaence.

MK ST. LAURENT: Yes.

LORD ﬂTKIHz iI de not know whether you are going to rely upon
that by anelogye Are you going :o say that foreign companies
oan only ¢arry on busines:if they are made corporatlions of
Canada and, being made sorgorations of Cenads, you can impose
a licence?

KR ST, LAURENT: Yes, my Lord, that is part of my argument.
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LORD ATKIN: Supposing you can do that, it is not the same thing,
i1s it? ©Ohece you have brought into the world a body armed
with legsl powers, tiereafter when you have cgast it sdrift
in this wisked world to say st & later atage to it: Well,
now I em gokng to say you must not carry on business exdept
under a liomoe?-

MR. S5T7. LADRENT: Our submlssion would go that far.

LORD sTINS I understand you imposing the licence s&s s condi-
tion of its incorporation, but it is a different thing, 13
it not, thereafter to say, having brought it into full-grown
existenge: KNow you are a jerson ¢arrying on businem in
Canada I em going to put restrictions upo%;hh

BR ST. LAURENT: The argument I wish to submit upon that head
1s this; it has been repestedly held by thls Board that all
leglislative powers of a self-governing dominion are to be
found within one or other authority in the dominion. Then
1 wes golng to put as the minor that with respect to gominioen
oompanies thls power to 1n§ervene and to say "From suoh and
such & day you shall not exercise the objects for whigh you
are incorporsted” has been denied to the provinges. I will
endeavour to make that point.

LORL ATKING Is not the effect of the deaision this, tuat the
Dominion gannot say to even a Canadien insurance COompany;
You sannof esrry on insurance business in the provinne
except under our rules?

¥R ST. LAURENT: I submit not. I submit that thaet is garrying
the decision too far.

LOKL BLAKBESBULG? Do you suggest that a ocompany imcorporated under
Lominion legislntion can be glven, by the essential legla~
1ation in relation to wiiat I oell the provincial fleld, powers
that no other gompany aan ¢laim?

MHR. 3P. LAURENT: No, my Lord.

LORD BLANESBURGH: Is not that the real erux? Can a Domlnlon
gofvernment be suthorlised by the Dominion legisiature to do

anything in the provinoial field?
MR ST. LAURENTS: Ko, my Lord, I do not go that fer.

(adjourned for a shorg btime)
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MR ST. LAURENT: #y Lords, I would not like to assure your
Lordahips that this is the earliest Federal Alien Aat, but
it 18 the earliest one I heve been sble to find in the
ghort time we have had at our disposal. It 1a the Dominion
Statutes of 1881, Chapter 13.

LORD BLALESBURGH: S0 far ag you heve gone, that 13 the first
time they progeeded to leglsliate?

. ¥R 5T. LAUREWT: Yes, my Lord; and they cid not enast under
these Sedstions that they were a consolidation of anythlng
prior to tnat.
| Now, my Lords, I would not venture to suggest to your
Lordships any construction of my own won the denisions of
your Lordships' Board with respeot to lominion Companies
or insurance matters, but I would ask your Lordstips to
allow me to oall attention to certsin constructlons wileh
bhave been placed upon these earller decisions, either ty
deoisions o your Lordaships' bosrd or by deaisions of the
Supreme Court of Canada on the polnt.

VISCOUNT DUNBDIK:  What do you osll the earllier deeisions?

ME. ST LAUKENT: Jrapsons case and the 1916 Insurance feference.

VISCOUNT DUNBDIX G Your two stumbling blocks, in faot?

BR, ST LAUREKT: 1 had hoped to make them the sheet anchors
on whici. we tase our jurisdiction in tiis Reference.

Now, the first reference 1 would like to glive tO your
Lordstips is & oasual stuterent in Mr. Justice Duft's

dogision in the Combines KReference. Thet is reported in 1829

Supreme Court of Carsda Reports, at page 403. The remark to
whioh 1 would like to osll attentiom 1s at page 447 at the
bottom: "But the Dominion has & specisl jurisdiction in
relation to insurance, jurisdietion touching, that is to ey,
the rights of foreign countries snd foreigners generally to
engage in the business of insuranse in Canade; and considering

that the design of the reigning trade polley 1s to incouraaﬁ
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domestic trade, and that its effectiveness for that end

may depend upon tue oharaster of the fasilities for, and the
rates of, domestic transport, the authority te conduct

such investigations” and so forth. Here the argument Las

been used that because of the combination of t:e Seetions
deoaling with aliens and trade and commersce is referred to

in some of the decisions in the 1916 deolsion and the Reciproeal
Ingurers decision, that it might be an apgument to support

the validity of this Combines Act. Mr. Justioce Duff aays

in that regard: "“But the Dominion has a special jurisdiection

in relation to insurance, juriadiotion touching, that is
to sy, the rights of forelign countries anc foreigners

generally to engage in the business of insurance in

Ca rmd‘” .

LORD MACMILLAN: | Is that anything more than & gloss upon the

previous decisions, a reference to certain decliasions?
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MR. 8T LAUKENT: I prefaced this by ssying that I would not
give any construction of my own to these dscisions, but
I would endesavour Lo polnt out to your Lordshlps how they
have been dealt with by your Lordanips' Board or by our
Canadian Courts in a2n dandeavour to suppart our view that the
whole matter of insurance 1s not neceasaril; Provincial, but
that there are aspects whicii gome under Federal control,
and that those aspects do arise out of the eombination of
trade and commerce andjurisdiction over sliens and over
Canadian Companles.

LORD ATxIN: That 18 no more than Mr Justice IDuff teking into
aggount and assenting to the dealsion of Lord Haldane in
the 1816 Judgment.

MR. ST. LAURENT: Thst is all, be 1s dealing with and observing
that he 18 obliged to state what the rrivy Council did,
and he is not differing from it.

LORD BLANESBURGH: Do you agree with this, tnat 1f you had not
nad in Section 91 "allens", you would have aot hing about
insurangse in Section ¥l at all?

MR. SP. LAURENT: Nothing express or nothing implied. There
might still be implied jurisdiction for such an insurance
business as might properly be done by Companies ingorporated
by the lominion under Section 8l. I do not put it any higher
with respect to alliens tnan with respeat to allen aomp enles.

LOAD BLAKKSBURGH: In Section 91 you have banking specifioally
mentioned, but no similar reference to lasurance, apart from
sliens, which brings in the qualification of Nr. Justice
Duff's statement that you could restrict anything specificslly
referring to insurange.

M. S, LAURBNT: Ko,

LOKD MACMILLAN: 1 think you may get 1t under Section 82 (11);
you have inoorporation of oompaniea with Provincial objects;

therefore, the implication of that 1s that inoorporation of
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companies with lominion wide objecta is in the Dominion.

I toink that 4s agreed, but then you say if they are
inocorporated Companies wsith Dominion wide objects, that may
include insurance or inoclude other things, in whic:. case they
would be chartered to conduct insurence business throughout
the Dominion. Is not tihat right?

K. ST. LAUKENT: Yeos.

LORD BLAKESBURGHS Younwould have to relate that to a Company
incorporated by the Dominion for the purpo ss of carrylng om
any commercial transaction?

BR. 3T. LAURBHT: Yes.

LORD ATKING Those Gecisions have gone & very long way to
proteacting a Dominion gompany, but I think, aa Lord Dunedin
seld ab the berinning, that they ere intended to be limited
to status. It mey be & very large view as to wihat 1s meant
by status, but 1t never was intended to say that you gould
incorporate a Domirion company anc thereby entitle it to
privileges in the rrovince wihlch & trovincisl eompany had not,
which oare strioctly within property and ¢ivil rights within
the Frovince.

#R. ST, LAURENT: No, my Lord; unless it at the asame time
struck at the root of the status or powers given to the
Compeny by the Dominion.

LORD ATKIN: That seamed to be the diatinotion in the Manitobs ess
the sale of shares cmse., What was sald by the frovinge
was: iHaere }s @ Compeny wilch 1s gzoing to sell shares, and
we are entftloa to protect our inhsbitants from the sale of bad
shares ]nn& as we are antitled to protect them from the ssle
of bad meat sr anything else, and this is only a provision for
securing our subject s in the Frovinse are not defrauded. What
was gaid wias that it is inherent 1n the status of & oompany
to be ablo}to raise capital by what is called selling 1ts
shares, wiich is resily ralsing its ospital. Tuat is not
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the same thing as saying that 1f you gilve a company powers
to esrry on an lasurande business, it eu«n garry on an
unregulated insurance business.

VISCOUNT DUNEDIN: You may put wnat my noble friend is puttlng
in another form, by saying whnat is the extent of tie
status. An obvious one i the last one wnieh he has just
mentioned; another obvious one 13 the right to issue. The
actual existence of a peson is one and tue rignt to lssue
is another, It is a different thing, but you somes on to the
other. lowever, you had better get on with your argument
perha.s.

Bhe ST. LATUKERNT: On this Heference we are not driven to contend
that Peceral compamies should not com.ly with Provincisel
legislation.

LORD ATAIN: Youlwould have to go still further, because while
you can impose conditions on the constitution of & company
when you first bring it to birth, you may apparently
embruge it with any conditions you please. Once you nave
brougnt it to full birth, it is quite a different thing %o
say thereafter you ¢an im,.ose restrictions upon it wpon the
way it osrries on its business ss a fully equipped person.

KR. ST. LAURENTS #e have to contend for that view.

131 SCOUKRT DURKDIN: 1 think you had better get on with your
argument. ¥You heve given us Mr. Justice Duff's comrents.
ihat 1s the next one? Remember you heve been too modest.

bere is no earthly reason why you should not comment as
: 1ike on the declisions, and you may say that they are
g except in so far as tiat we cannot say that they sare

»
-

AURENT: I would not like to take up your Lordships'

endeavouring to persusds your Lordships to do

¢ which was not in your province to do.
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The next referenge i1s tnat part of the dsclelon of
this Board written by Mr. Justioce Duff in the Resciprosal
Insurers case, which is reported in 1324 Appeal Cages, and
the part I would ask leave to read agsain is at page 346 and
the top of page 347. In Cameron it ls page 34B_of thie Second
Volume. "It follows that the third question must Le answered
in the negeative, but with this qu:lification, that, in a0
answering it thelr Lordanips do not express any opinion as
to the competence of the Dominion iarliement, by virtue of
its suthority in relation to aliens sand to trade and
commerce, to enact sections 11 and 12, sub-section 1, of the
Insurance ist". Those are the very sestlons which sre before
your Lordships at the present time. Your Lordshipys will
remember when they csme up in tnat cese, Section 12 contained
sub-section 2, which put s=n artificial mesning on immigration,
and t.at sub-section was conderned expressly in this Judgment.
“rhis, although referred to on the & rpument before their
Lorcanipd! Board, wus not fully discussed, end since it is not
directly raised by the questlion submitted, their Lordsnips,
&8s they then intimateu, consider 1t inadvisable to express
any opinion vpon it. Their Lordships think it sufficlent to
resall the observations of Lord haldane, in Gelivering the

judg-ent of the Board in Attorney-General for Canads V.

Agtorney-Gensral for Alberta, to the effest that legislation,

if properly framed, requiring sliens, whether natural persons
or forelgn compsnies, to become llcensed, as & gondition of
carrying on the business of insurance in Canada, might be
competently enacted by rarliament (an observation whlah,
it may be added, applies also to Dominion compenies)”.

LORD ATKIN: That is an interpolation which may be very valuable
to you, beceuse in that context I do not quite understand it,
It is going quite outside whst Lord laldane said, because he

was no doubt sttaching importance to the fagt that he was
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dealing with licencest

MR, T LAURENT: Yes, my Lord; but I.think the ground for the
reservation was this, that aliens ere persons ;:;y whom
there ls jurisdiction in the Federal Parlisment. Dominion
eompanies are also persons over whom there is juriadiction
in the Yederal iarlisment, and Lf the combination of the
jurisdiction over aliens Qnd trad: and commerce gives
authority, as wag held or as was stated by Lord Hsldane
in the 1916 case, to require a licence from allens to carry
on insurence business, the comblnation of this Jurisdiction
over Dominion compai.les and o§er trade and sommerce would
likewise give the Dominion the right to require & lice:ce
from Caradisn Compsnles.

LORD BLANESBURGHS And also from immigrants properly so dalled.
HRe ST. LAURENT: Yes. My submission will be that JSection 12
as now drawn does not put sny artificial construction or
interpretation upor the word "jmmigrant”. There may be

very few oases to which it oan apply in fact.

LORL RUSSELL: Lord haldane was only considering the answer o
& question which dealt solely with foreign companies. It dia
not deal with Génadi&n companies or immligrants.

LORL AThIN: That is why he referred to allens,

MR, ST. LAURENT: I think that Mr, Justice Duff, when writing
the Judgment and when reserving or omitting to express any
opinion as from the hoard on the right of the Dominion to
require a licence from foreign companies, interpolated this
to ensgt that it was also felt tiat a similar power will

. exist with reference %0 the Dominion Comparies over wnich
there was jurisdietion by virtue of the fast that they were
not within Section 92, incorperation of Companies with
Provineial objeots.

LOKD éTkIN: That interpolation of Mr. Justice Duff's seems to me
to be extraordinerily signifissnt, if you sttsoch the full

effeot to it, Lesause it means this, does it not, that if the
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Dominion van regulate & Dominion gompany fomsed for osrrying
on insurance in ite business agtivitles, so it oan regulate
the business activities of any other aompsny. It is not

in any way confined to insurance, grain snd transit and
retail dealing.

MR. T LAURENT: Yes, my Lord; that ls so.

LOKRD ATKIH: Every sctivity can be regulated in the ‘{rovince
beceuse it is a Dominion company.

MR. ST. LAURBND: If it i3 the sctivity of a Compeny not neving
provinoial objects, then it is tuea otivity of an artificial
person which 1s not under Provincisl jurisdiction in ita
personal cepacity and owers.

LORC ATAIN: 1 should have tiought tnat was dead in the teeth
of Farsons case and the 1816 Judgment. Lowever, you go on
with your cases, and we must come back to it, I SUpPPO 8.

MK. ST. LAURENT: Then, my Lords, In that case i would also ask
your Lordships to look at what is at page 345, about the
middle of the psge. "As to the second ground of attack, it
is only necessary to observe that ocontrasts of insurence form
the subject of the statute, a subjeot peculiarly within the
sphere of frovinclal control. It is trus tinet s provislions
may incidentally affect allens =md Dominion compsnies who are,
or may wish to beco ‘e, subsgribers to an inter-insuw anve
exchange; it i1s nevertheless not a statute in relstion to
allens, as such, or lominion companies as sush. It is
unnecessary &nd undesirable to sttempt to say how fﬁﬂr, if at
8ll, the Bominion in execution of its powers in relation to
the subjects of aliens and Lominion companies may dictfete the
rules governing contracts of insurance, to whioh an alien or
a Dominion company may be 8 party. Noth:ing in seotion 81 of
the Sritish North America Act, in itself, removes either
sliens or Dominion companies from the cirele of astion whish

the Act has traged out for the Provinces. Frovincial statutes

26
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of genersal operation on the asubjeot of civil rights prima
facie affeot them. It may be assumed that leglislation touching
the rights and disabilities of allens or Dominion companies
might be validly enacted by the lDominion Iln some resgects
sonflicting with the Ontario statute, and that in such casea
tna#provinionu of the Ontario statute, g?ie inconsistent
with the Dominion law, would to that extent become legally
ineffeative; but this, ss their Lordships have before observed,
is no ground for holding that the irovinolisl legislation,
relating as it does to & subject matver within the suthority of
the Province, is wholly illegal or inoperative",

LORD RUS3HEIL: He seems to leave the question open there.

MR. 9T. LAURENT: Yes, and I wish to oall attention to that,
because here, 8gain, he puts tine Lominion companies, over
whioh the Dominion has some legislative juriadiction, and
aliens on the same footing and reserves the question as to
thom.

VISCOUNT DUKKEI'ING It is very instructive to me, beosuss you
ere drawing consvlation from these various remarks of Er.
Justice Duff, but 1 confess I should have drawn the opposite
inference.

#¥E. ST. LAURENT: If he was desling here with the question as to
whether or not tnere coulﬁﬁo s system of licensing required
from Dominion sompanies and from sliens, and he was dealilng
with that which had previously been dealt with in the
previous Insursnce Keference of 1316, and 1f we turn to that,
at the very end of the decision in 1316, 1 Appeal Cases,

Lord Lsldane's remarks, it ssems to be, 8t least we have
8akon it to be, the holuing of the Bosrd that the Dominlon
Ferlisment hess jurisdiction. |
LOKD RUSSELL: The 1916 desision says that the Dominion Parliament
' ¢an prohibit the earrying on of insurange business by a

forelg. er by the means of the licensing syster, and then this



pasgage whlch you have just read scems to le ve open the
question of whether in doing that it may go .urther and
dictats the rules of contract governing Insurancce.

Mite STe LAURENY: TYeg, my lord, and for the purpcses d thia
Reference we are nct contending that 1t nmay dictato the
rules governlug contrscts of inswrance. 'e are meroly contending
that 1. my require Dominton companies, sliens cor Iritish
conpanics imuigrating into Ceneds -- uelng the word as it
should 18 w=wwemewe

VISCCURD DUHBDIH: I do nd want toas: you w enrwer this
question, but obviously what 18 1n Lord Fussell's aind is this,
that o whole thing put agaiust you 1s that this Seotlon 11
darags in the whole Insurance Ach, and $hat the vicle Ingurmee
Act bas a grest many stimlatiozis of Wt sorte

iite 37« LAURENT: That has beon talen, I think, rather fe
granted, whilst I hope tc be able to show that the Insweanoce
Act doals with the licensing of coustpanies whilch have gshown
that they are mroperly quelified tc carry on inswance businesss

IORD HUSSELL: wbat you hawe just said oow, 1t scoms to me, to
suzmpst that the scle point of difference betweon you ad
the Frovinces is: Aye or no, looking at the whole of this 4¢t,
1s 1t insurance leglslation or is it elilen logislation? That
seems to bring the whole point reslly down to thate They o
not dispute that you can require es a condlition of an alien
carrying on an Inswence busingss that lssue of a license ar
a2 Dominion license?

BR. % LAURENT: Yes, my Lorde

IORD U SELL: You do nd o lalim by that means Lhat you can
distate the terms of a contraot of insurance whlch aliens
are to enter into?

Mle STLAURENT: Ho, my lLord; but we do claln that we can says
You will not enter into m inswance oont: aot unless you-pub
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push-and-~sush a provision into it.

LORD RUSSELL: That seems to be diotating the terms of the
insurance contract.

VISCOUNT DUNEDIN: I understood yom at the moment to be going
from the alien part of the discuseion and going to a whole
matter.

MR. ST.LAUREET: Yee.

-YISCOUNT DUBEDIN: You are not confining your observations to
aliens. You ar7épeaking of Britieh oomianies ae well as
aliens?}

MR. ST.LAURENT: Yes, but I will develop that epeoially. I should
perhaps restrict it now to alieng and (Oanadian companies,
although the matter of Canadian oompanies 18 not expressly
involved, unless the Reference has to do with allens and
British companies.

LORD BLANESBURGH: You go as far as this: Supposing we had in the
Provincd of Quebec a fully fledged insuranoe Act, whish in
termes was quite different from the Dominion and perhaps
gave greater freedom to the insurance companies than the
Dominion and perhaps did not insist upon 80 many gonditions,
ig it your view that the Dominion would have power under the

terms of the licence granted to a foreigner to say, if he
wae oarrying om his business in the Province of Quebeo, that

it would not comply with the Statute of Quebes, but wounld
comply with the Dominion Stante?
¥MR. ST.LAURENT: No; I would not go as far to say it would not
comply with the statute of Quebeec.
LORD BLABESBURGH: I assume that is appliecable to all inguranoe?
MR. ST.LAURENT: No, that it was in addition to what he might
have to have in order to ocomply with the Stante of Quebes;
he might also have to comply with come conditions impowsed

by the Dominion.
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VISOOUNT DUREDIN: If the Qunebos statute said you need not; you
would have paid that was overridden?

HMR. ST.LAUREET: Yes, my Lord.

LORD ATK1N: Supposing that there are, as there very well might
te, oconflioting statutory conditions, and the Provinces have
aleo to legislate to put in statutory oonditions, and those
statutory oonditions might very well oconfllot. It would not be
a case of saying that one ig more narrower or less DAY TOWEeT }
they are inconsistent one with the other. , Whioh would prevail?

MRe ST.LAURENT: Under section 134 thers ie specisl provision made
that these sonditions are not to comply where they d& not
ooincide with Provincial oconditions of that kind.

LORD ATKIR: That only means that kind of legislation. What I
gald was suppoeing they did legislate in the terms of seotion
134 without providing for the confliet, which would prevail
in your view?

MB. ST.LAURERT: In the view for which we are ocontonding the
Qompany ligcensed by the Dominion would not be permitted to
enter into a ocontrhot 1f 1t could not get the other party
to agree to the terms which we had presoribed.

VISCOURY DUNEDIN: The Dominion must pravail?

LOBD ATKIN: ‘That would interfere with Provineisl rights. 1%
wonld be paramount over the pProvineial rights.

MR. ST.LAURENT: To this extent, that the ecreasture over which
we assert jurisdiction would not be permitted to enter into
a gontract which another person might enter 1nté}ho Provinoe.

VISCOUNT DUNEDIN: Perhaps our observations a little interfere
with your order of argument. All I understand you are doing
at present is to say that you would call our attention to the

remarks that had been made by Members of the Privy Council om
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the Privy Council Judzments, and wlen you a. . desling
specially with the Judgmont of 1916, there aro two peifectly
different bresaches of it. There is cne branch dealt with
digal Jowing the Dominion claim to give a llicense to everybody,
and dlisallowing it upon grounds that ape obwiocusly sought
by your oppounents to aprly fan this oase, namely, that the
conditions of the contract are matters for Provincial legh lation
The other point ies arising under that rider thet wss putat
the end whers Lord Haldane did not answer exactly the questisn
that was put, but said that the question sz put mcant substan~
tially so and so and tion zeve his opinion. but at present
you have so far confined yourself to certain observations that
have been nades Have you any mode of those?
A S3Te LAURKEGT: Yeu, my Lorde I thought I hed sald that I
would beg leave to ask to refer to the observations made on the
Judgment n:t only by the Board but by the Supreme Vourt of
Canadae
VISCUUNY DUNEDIN: Certalinly.

Re 5T« LAURLENT: ‘The next reference on that polnt that I would
like to glve your Lo dships is in the Supreme Court & Venada,
labthew ve Guardisn Assurance Bpmpany, reported in 58 Supreme
Court Heports, pege 47. That was in 1518. Iin that case they
discussed the Judgment of the Board in the Insurance Heferences
The Supreme Court wes compoged at the time & Sir Louls Davies,
the Chief Justlce, ire. Justice Idingtou, s Justice Anglin,
lire Justiloe Drodsur and Lrs Juatice Ga%eis. i{he case had to
dc with an injunction vhich had besn sought to prevent a Company
rogistered in tritish Colurbia under a name which was substant-
lally similar to ths name of a Compsny which has beon licensed to
carry on business throughout Canads under ths Federsl Act. The
p;ulicant was a United States Insuranocs Compeny from the Stetd
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of Utehs Your Lordships will seo this at page 48: "The main
and subetantial question before us 1s the meaning and e 'fect
of the "Dominicn Insurance 4Act', 1917, which cemo -izto farce
20th Sgptember 19178 ~- which is vhere the Yominion endeavoure
od to rewrite this statuts In sccordsnce with the Judgment whid
had been given in 1913 in ths Insurance lsference case -~ "The
arpoal from the triel Judge to the Court & Spposl of Eritish
Colwdia was argued lovember,lpl?, and the 4ot was therefore

in force at that time., It should, in my jJudgment, have been
telten juddcal notice of by the Court of Arp al and, I1f it had
boen, 1t would have appeared, which wag coumon ground on the
argunent et bar, thot no. foreign inpuranee company can oy
on its sctivitles in the business it is suthorised to deal in
anywhere in Csnada unlees end untll 1t first cobtains the
license from tle Doudnion dinister provided far in section 4
of the atatute."” @he obiaining € a frovincial license would
net be svificlent,

VISCCUNS DULEDIN: 1 e sure + mst be wrong about this, but this
is in 1918, ond in 191. the irivy Council had heid that theb
provision wes Ineffectives

R 37 LaRENT: It hed boen by the Law Cfficers & the Pominfon
construad o be lneflective as a.plicsble to all those wishing
to ¢o insursnce buslingssga nd bthey endeavoured to make a now
statuto which would g .1y only to thoge over whom tiey thonght
they hed jurisdiction, ramely, “anadien Yompanies and British
Compenies not Ganddfan subjectu,

VISCOUNT DUNBDIN: Do you msan Canw:ian Companies, a* do youn
mesn -ouinion Companies?

MR 57, LAURENT: I meen the Corpanies incorporated undor the
Domirfon statutos as opposed to Provincial Compaidos. Zhey
ravrote tho e tatute t sorly to Dominfon Companies and to
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thought thay were deallng with persons whethor avtifislel o
naturals

VISKUNT CUNEDIN: I seo that now, but it comen to this, thab
they essumed tholt the statute was goode

MR sTs LAUREET: The now gtatute was goode

VISCCULT DULEDIN: Yesy thoy essumed that t:ml now stabute was
poode

W She LACREITS Yes, but they slso discussed the Coclsion o this
Boerd in the Ilnsurance lHeference of 1916, md «rs Justice
Liington &t pege 53 had this to say:r *an ar ool was taimn
Trom the judgsent « this Court, to the Judicial “omulitee of
the irivy Council, wiich was er-ued In Yegosber, 1915, and Judge
mont givean tbore 1a ile following Pelruarye i hardly think
any ong eger miposed that if the sald sostlon had dbeen
framsd to deel only with foreilgn corpopaticn thet there
could bo 8 cuestion € ths power o the “ominlon Parliasment in
thst regards For oy part 1 fﬂi& bound to o 1init the e feet
of my apawer 1. iho socond question subnulttoed, as to aveld
all appoarancos & questloning thet power so far ag rogamds the
foreign Ingwence cotpanisse <he Judlelsl “omaiitge, in giving
an affiraative answer svomed bt feol Lound o Zpross clesrly
its oplnicon that ag rogerds foreiga corporatlons the Jominion
Parliasuont had tho power if expressed in 'properly framed
logialationt,”

VISCCUHE DUMEDINs - 1 am bound to say that I think e Justice
idlngtoa took a long leap thero. Lo construed bord Haldane's
obsarvation st tho end of the 1916 Judgient as if 1{ was e nlled
to seobion 4, which it wag not at aile

MW ST LAUKBIY: Ww @uostion was as to whether ssellon 4 coudd
wiply o fore gu lngurera, wnd lord Haldene though he had
declared in 4im broad torus, applylag to everyonc abtempiting



to carry on Business in Camada, it would be invalld had
snewered affirmatively as consteruing it es direcied by the
constituti.nel jurisdietion of Cunada, and, in Cfact, a similer
thing respecting foreign Companye

VISCOUNT DUMEDIN: But he did not g'o into the question o the
partionlar meming o seotion 4«

IORD KUSSBLL: 'The question he is anaweriag is in regard to seotlion 4
VI3CUUNT DUNEDIN: I can bring it to a point in a momeats in seoctlen
4 whioh has been discussed in 1916, the wards werc "unlees
wlding a license from the linister's “hero wcrs not the
words that there are in this section 4"a lincense under the
terms ami conditions of this Act®s (hat makes the wholnl

di.ference, becsuse the whole argument of your {r iends on the
other ﬁg depends on the license being under the conditions: of
this 4cte They have adaitted thet the pure question in
this case B whother that is within the power of the Dominlons
idre Juatice Idington has not seon that distinetlion for one
moment and I do not wondere. It is a mare casual observatlons
But he has absolutely igmored the distinotion betwoen section 4
aud the £irst Aet end section 4 of thes coonde ihe first is a
license pur'e and simple, and the seccnd is a licenase under the
conditions of this Act, with all these things wich people say
rathar irench upon the province  Provincial leglslations

IORD #U S38LL3 D4id the old Aobs provide what terms the license
should be under?t

iR ST. LAURBHT: Yege

ICRD RUSSELL:; 4And do they include these o‘b;]ectiom-able provisions?

iR ST.LAUREAT: Ail these provisions were in the farugr Act.
It was a license under the terms of the lnsurancs Aot of 1618
which contain all the proviaions which are said to be objections
able heros



-LORB BLANE3BURGH: Was the last part of sesction 11 in the 1617
Aot, "undor a licunse from the Minister granted pursuant to
the Provisions of this Act", the same in the 1910 Act applieadl
to Companies generally, end not only to thess particular
Companies?

LORD APEIN: Section 4 in the 1910 Act was "wnless e.ss holding a
license f rom the Linister,” ~

LGRD BLANESBURGHs In the corresponding seotion 1l were the
lsst words the s ame?

MR 9Te LAURENT: Iwill have the 1910 Act looked up, uy lords

ICHD ATEIN: 1In seotion 7C 1t provides that if a person not
possessing a license does this, that and i ho other, then
he comnits an offenca.

IR ST LAURENT; Yes, my lorde

IORD ATEIN: I shwuld think there wes goms provision Incorparating
the conditlong € the Acte

MR 5Te LAURENT: The licomso was this, that 1t 1s tlen subject
to cancellation if the provisions of the Ingurance Act were not
complisd with,

LORD RUSSELL: Seotfon 70 of tle olff Act ia “or any insurance
Company not possessed of a license provﬂ.d;d fa by thig Aot
in thet behalf™; was there a sectlon in the Act saring that the
license would dbe in such & form?

MR S2. LATRENTs Bo, I think note The llsense 1s merely in
very general farme It is e license to carry oo insurance
business pursuant to the provisions  the Canads Tnsurance
Aot

VISCOUNT DUNEDIN: Ag far as I can seo whet 1 sald is ocorreoct,
but quite apart from that it does not matter, because 1t is
perfectly clear thet lir. Justice Idington is nd +aking
that distinetlon or thinking ebout it snd that, therefore, his



remark: "I hardly think any one ever supposed that if the said
sestion has been framed to deal only with foreign corpcrations,
that there oould be a guestion of the power € tho Jominilon
Parlisment in that regard." - 1s a remark that ig made without
any consideration  what is the wholeq uestion in this case,
and, therefors, is not of mach worth, I am not blaming him,
because people cannol bo expecied always Lo see what is going
to happen in the developmont of these matlerss |

ICRD BLANGSBURGH: Take section 4 of the existing Act which has
been brought down to 1928: "It shall b~ competent to the
lidlnister to grant to any company which sim 1l have compliedw ith
the requirements of this Act .reliminary to the granting € a
liconge, a iicenae suthorising the company to carry on its
buginese € inswrance, o any specified part thureof, subject
to the provislons o this Act anmi tothe terms ¢ the license,”
Uere there any movisions corresponding witi that in the Aot .
of 19107

R ST. LAUREMP: Yes, there wore provisions having that effects
iy friend iir. Plaxton is tupning thom up for your Lordshipg w=e
having the effect that the granting of the license was the
granting € a license to carry on buginess pursuant to the
provisions € the Act which wors substantia ly ag they are as
to the form of the liconme. Ly learned friend iir. t1lley
calls my attention to the fact that they are printed on the
last peges of the books

VISCOUNT DUNEDIN: I do nct think we need worry much over it, .
becauso it is perfesily impossible to take this remerk of 1,
Justice IGington as a oconcluded judgment of his upon the subjest
that 18 now being debated before us, and if it wes a really
concluded observation i ¢ would not bind us even if he had meant
it -- but the poor man nsver meoant it.

MR ST. LAURENT:; We have been under an unfortiunate mlsapprehension



ags to the effect and purport  the judgment in that aase.
IORD BLANESBURGH, It is very important for you at the present
juncture to male out If you can that these observetions of
Lord Haldsne at the end of the 1916 Judgment wer'® referable
to @ liocense similer to that which ig now propounded in the
exlsting statutos |
IR 37. LAUREIl's Yes, my Lordse Irs Justice Anglin slso desls

with this e page 61 st the foot. "Whatever ground the desision
of the Judical Committoc (sec, however, Farmer’s utusl Hafl
Ingurance Assoclation ve uhittaker,} in regard to the wvalidity
of gsection 4 of the YDominion Insurance #ct?! 1910, chapter 32,
rmy heve given the present plaintiff to apprebend injury from
the granting of a British Colunbia license tc the Utah Company,
since t ho omactment of the new 'Dominion Inswrance Act' of
1917 it scems abundantly :lear that the granting & a ;rovm-
clal license (assuming the legislation providing far it to
be within the anbit € provincial legislative jurisdietion
88 defined in Joln Deers Pl Co. ve Pharton, would not enable
the Utsh Company to solicit or trsnssct sny business in Britkh
Coluwbis until it should obtain a lieonse from the PVominion
suthoritlies. So essentlal is e Domiailon license that without
i1t the transaction of any business by the Gompany is prohibited,
snd upon its belng granted the right to a provincial license
or payment & t he prescribed free 1ls indisputable. <he granting
of the British Colombia licensze will, therefore, nd entail
the misohief to avoid which thedesired injunction is sought®e

LORD ATKIN: lay I deal with section 10, As far as I cansee
you camot carry on business without a license. The license
is to be issued subject to the provisions heresftar contained.
That ia, as to the isme, I think it may contain such conditlons
and any proper limttation for conditions. Then there are
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& numbar of sectlons which bind Companies vl do carry on
business snd, therefors, oarry on business under a licenses
Then therse 1is a guporintendent appoiated, and it 1s the duty
of the superintendent to report to the iinlster sny failure

to comply with any of the Provisions of this fct, by pearsons
licensed, and thereupon the Ministor shall withdraw the licemse
or refuse to renew the sane, so thet it hag that offeat in sube
stance, has not it, namaly, that it 1s a condition < the
1lconse that the conditions & the Act shall be conplied with,
ST LAUREST; Yes, my Leord, it is a condition of the oone
timance o a llcengos

LORD A TKINzBefore the license 1s renewed the superintendent

is to report whiether o not the condd ions ag tlo Act haw been
complied withe

82« LAURENT: Yes, it vaé the kind of Act wo have here

a pllcable to all those atiempting to do Insurance businessj
practica.ly the only difference between that md the one wRish
3z now before your Lo dships is that the one now bafore your
Lordships applies to Censdian Companies, to aliens, and to

non Canadian subjects of His :ajestye It was with respect to
that Aet that Lard Haldene made the observations at the end

of the 1916 Judgment. That, I submit, 1s clearly a finding
that there is jurisdiotion in the Pominion to deal with
insurence businesg done by alicms. 4hare is tho finding by
ire Justice Duff iIn the 1924 case that the juvisdlction whish
the Dominion has to deal with insurance business dbm by allens
algo extends to insurance business done by Dominion Companies.

LokD BLAUSSBURGH: And by dmpllcation to Lamigrants properly so

MR

called?

STe LAURENT: Yes, my Lord, properly so called. <hat 1s, I
respectfully submit, supported with respoet to the Dominion
Companies by the finding of this Board in the John Deere ‘low



Copmpany ve Whar ton, reported in 1915 Apmal Casess

IORD ATKIN: You have to resd t»hﬁ-ﬁuﬂgment as a whole, and 1f so
you will £ind soms phrases in 1t, I think, arc cut dorn from
their apmrently wids aspects

MR 3T.LAURENT: It 1a at page 330, I do not like to reread it,
because your Lordships are mo familiar with it.

IGRD ATKIN: There 1s & passage there which I thought you would
probably want to reads

MR 5T. LAGRENT: Ab page 340, my Lords

LORD ATKIN:; That 1s the passage I had in my mind: it 18 continued
on to page 34le

MR ST. LAURENT: 1In tie middle of page 34¢ you will gee: "Their
Lordships £ind themselves in asgresment with the Interpretation
put by the Judickl Committoe, in Citlzens lasursnce Cos. ¥
Peraons, on boead 2 of ssetion 91, which confers exclusive power
onn the Dominion Parliament to nmale laws regulating trade.
This hoad rust, 1ike the axpression ¥Property and Civil :ights
in the Province', in sectlon 92, roceive alimited interpretes
tion. DBut they think that the power to regulats trade and
commonce at all events enables the Parliiamont of Canada to
pregscribe to whst extent the powers of companiles the objeota
of which extend to the entire Dominilon should be czercisable,
and what limitations should be placed on such powerse Ffor if
it be established that tho Dominion Parliament can create sush
companies, then it beocomes a question & general Interest
throughout the Dominion In what fashion they should be permitied
to trade.”

IORD A.KIN: Trhat 1s a very large proposition vhich scems almost
to cover you genarally. Then ses how he goes on to desl wkh
it?

MR ST, LAURBNT: "Their Lardships ere therofore of opinfon thatk
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the Parliament of Canada has power to enact the sections relied

on in this case in the Dominion Companies Act aml the Interw
pretatlion Act. They do not desire to be understood as‘suggeetn
ing that because the status of a Dominion Company enables 1t
to trade in a province and thereby confers on it civil rights
to soms extent, the powsr to regulate trade and commerce can
be exercised in such a way as to trench, in the case of such
sompanies, on the exclusive jurisdiotion of the provineiel
Leglslatures over civil rights in general. No doubt this
Jurdsdietion would conflict with that of the Province if civil
rights were to be read as an expressilon of unlimited scope.
But, as has already been pointed out, the expression mist be
construed consistently with various powers conferred by
' sectlions 91 ahd 92, which restrict its literal scope; It ie
enough for present purposes to say that the Province cainot
legislate so as to deprive a Dominion company of its status
and powers. This doss not mean that these powers can be oxer-
c¢ised in contravention of the laws of the Province restricting
the rights of the public in the Frovince generally. .hat it
does mgan is that the status and powers of a Dominion company
&8 Buch cannot be destroyed by provinecial le islation,.”

ﬂ%@ﬁn ALKIN: Vhen you have come out of that, with what impression
have you arrived? I think it is very important to construe
these expressions of opinion by the Board in reference to tim
context, and as I understand it the- context was there that
tho Dominion has sald that no Company of eny kind should
carry on amy businesa‘af any kini uniess it was licensed by
the Frovince, and I tﬁ%hk it was in reference to that that
Lord Haldane was sayinéﬁthat the status and powers were
interfered with. 1

|

VISCOUNT DUNEDIN; We must also keep in mind that when Lord
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Haldane came to deslde the osse in 1916, not only had he decided
the John Deere Flow gage but he quates% it in his Judgment
and, therefore, there is nothing in the John Deere Plow case
to cut downkhat was said in 1918,

MR ST. LAURENT: No, but as yowr Lordship has yourself pointed
out the two things were said, oné was that the Dominion could
not take ® naral control of inawanoar[bus iness as insurance
tusiness, and the othar thingz which was said was that the
Dominion gould require a foreign insurer to talke out a lloense
before he did insurance tus iness in Canada, and the only quoge
tion, I suppose, is what conditions can properly ve attached
to such a ligense. It 1s not to be nerely an omament for the
Company; 4t 18 to be an erffective license to carry on insure
ange business wi hin the Dominion, and the question is what
conditions can be properly attached to the granting of that
liconae.

LORD AT:ZIN: I understand the ® ndition that they attached as a
condit don precadent was: You shall not ;et your lisense until
you establish the fact that you are a solvent responsible
person or Compan:, ad I can understend them saying: If youn
coase to be such it shall be withdrawn. 7That 1s a diffarent
thing % saying that you shall takea lleonse on the terms
that your insurance business shll bé conducted in such and
such way or that your contracts shall assume a particular
forme

MR ST LAUREST: It would be of very great value to the government
of the Dom nion, and I have no doubt to the govermmant of the
Province if the line can be properly drawn ag to what may
be eontrolled by Federal authority and whet 1s meant by wntrol
by Federal authority. |

ilow, my Lords, the Judges who Ihdve doslt
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with the csse below have found that therea re only four sestions
of tl® Ingurance Act whichcan be quarrelled with eewe

LORD BLANESEURGH: Before you oome to that, 1 would like to try
and £ind out from you what you say the meaninz of Lord Haldene
was in this case you have just been olting. hat ho certainiy
declded quite plainly was this, that where a Dominion Company
had been incarporated by Dominion legislation, it was not
permiassible for the Province to impose as a condition of that
Company trading in th. Province that 1t should taks out a
license also from the Provinces He also eb t he same time
aprpears to have declided, as far as I can gather, that whatever
may have been the business of that Company under Dominion
lozislation, if it was found when it camo to trads in the
Province that its business was trenched upon by the iegialaﬂon
of the Province that lezislation nmight be goeod to stop that
Company just as 1t would be goal to stop any person who nmight
acquire a charter having full and unlimited powers to do wiat
he chose. In other words, a charter of incorporation of a
Company by a Deminion law was not to onable it to ontrench
upon Provineial rights.

iix STe LAURBHT: No, my Lorde I would rather put it in this way:
to treneh’upon the province of Frovinsial legislation

LORD BLAUESBURGH: A company however wide its powers mey be is
probably less competent to do everything than sn individual,
The most extensive charter of a Company imposes some limitee
tion upon it. It would have to be imposed upon & fully fledged
indivigusl of full age. Therefore, in that sense the charter
is a limitationy it 1s their only power. It empowers the
S, tamelen fe,® syl ot e Lot
by Boninion legislation. mo Povinos 1o onsisied to say to tnat
Company: You ars & person who may comg into the Frovince
and do anything for which you may be ligensed and sc on, but it

does not preclude the irovinee from saying:s You shall not do
in this BProvince things that nobody else can do.
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LORD ATKIN: I understand the conditlions gzo further then Lord
Russell put to you, the conditions affecting the incorporatior
of a compaay with its original powers. You apparently ine
sorporate an inswrance company, but say tha you, your
particular company, ls ouly licensed to cerry on upon the
footin: that you do ot underwrite risks at less than £20¢,
or something of that sort, whatever it mey be, That secms
to be a different thing o incorporating a company with full
powers, anmi tien thereafter, at a later stage Iin ita career,
saying: You are still under parental control, and I can
control your astivitles, thougzh I ca:not control other
people's activities. In other words, a Dominion company,
«cnee incorporated with full powers, is‘not a puppot of tie
Do inion Parlisment, s that 1t must dance to 1its tune when-
ever it chooses to play ite There 1s a distinotion, surely.

MR ST LAURBHT:; The ocourse that loglslation has talmn wlth us
has beon rather ocontrary to that view, becasuse our companies
aro gubject to our Dominlon Companies Act, which is very
frequently amended, and the amendments are looked upon as
affecting the companies theretofore incorporated.

IOFED ATEIN: That is true; and nobody suczesta the sontrary to
“that. You may always alter the constitution and status of
a8 company by the law of the incorporating dominion, butthat
‘agein 1is soamething quite different, is it not. tc saying that
you may regulate the exercise of the powers which you have
fully given to them?

LORD RUSSELLS Assume two Canedien companies carryin; on insure
ance can you, when they come to apyly for the license, say to
one of them "You smll only conduct a certain class of
business”, and to the other "You shall only conduct another
clags of btusiness”, distinguishing betwoen them in that waye

R ST« LAURENT: Yes, my Lord.
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IORD RUSSELL: You do?

MRs ST LAURENT: Yess I am bound to say “yes"; that is whst the
Aet dcens The Act says, for instmmee, thet companies ene
gagod in 11fe insurance business stall met do such othar
buginesss

IORD RUSSELL; “hich Act?®

ER ST, LAURBNT: This Insurance /cte

IORD RUSSELL: I was assuminz two Canadian compa-des came to
have & renewal of tho#t axrual licenses, md you mede it &
ternm of one company's license that their underwriting cone
tracts should not sxzceod s certain amount, end imposed =
totally differont set of torma upon the other as the oone
dition of the renewal of its ligense.

iR ST LAURENT: The 4sct I think does ;o that far.

LORD BLANESPURGH:; And that with regard 0 a province whare
there was une simllaer restrictlion?

MR 37, LAURENT: I think the Act doss go that far, bhecause there
1z a very coiplste set of provisions for the ingpection of a
ompanys I think &t might eoneeinvbly be stipulated that
a conmpe. vy becanse of the condition in whioch it was found
by the superintendent upon ingpectlion, would not m&w
more than so nmch new )'abilitles. It iz in that resreot
a very complete ccde to inspect and éontrol In the Interests
of the pub.iec contracting with the Company the exzercise of
the powers vhich are conferred upen the Company. in the
Court below, all this seems to have beon talen fo proper
logislation with the excoption of that portion of tle Aot
which has to do with conditions %o he inserted in individued
insurance contracts. Thoso sections are still in the lne
surance Act, because they crept into the Insurance Act after
the Royal Comlssion had invostigated insurance matters and
had roported that because of scme uncertainty with respm ot
to the jurdsdiction it was wiso to have uniformity of

i
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legislation., At the time these sections which do desl wih
these provislons were enscted there was not uniformity of
legisletlion between the Dominion Act and the other érovinM
whioh did have Acts, some of them not having sny. Ihe reason
for this provision in section 134 that nothing therein would
be necessarlly written into an Insurance contract if it
confiicted with provinclal loglslation was because when tiad
section was boing considered there ware two provinces who
dld not 1ike it, neither Cntario nor Quebes being one of thoses
We are not contending that the Dominion has ther ight to
iupose these conditions; we are merely contending that in
dealing with the capacity and powers it cen sﬁy‘ to those

who are within its jurisdiction: Ve will not let you make
contracts unless you can got such terms.

LORD ATKIN: At present we have nobhing to do direotly with
Camadian companiesy wea re only dealing with alien companies
and British companies, aml -ou are introdusing the control
over Cinadian companies merely by analogy to show that thare
are similar powers exeroised.

MR STe LAURENT: And to answer the argument put against me byymy
learned friend ir Geoffrion, that this ca :ot be regarded as
legislation respecting allens because it 1s the rem legige
iation wien it comes to be a plied to Dominion campanies or
when it comes 40 Ve epplied t{o persons lmmlgrating inte
Canada for the purposs of doing oertain specified thingse
ith regard to the (ntario case %o which my learnsd friend M
Tilley made reference, the Judgment of ilr Justlcs Garrow,
following tho Judgment in the Cntario Reference, at ths top
of page 656 sayst "in my view sootion 4 is lavalid, not
becauss it purports to give the iinister power to grant &
license, but becauge 1t attaches to the granting of the lioense
terms and conditions which appear to me to ve not within the
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compotence of Parliamente I am slso of opinion that sestions
11 and 12 of tl® 5ot are likewise ultra vires".

LORD RUSSELL: Which Aot is he sonsidering?

MR 3T, LAURBNT: He 1s considering section 4, bocause section 4
i1s a section enabling the iiinister to grant the liconse.
That 1s seotion 4 of t he present Act. Then gectlons 11 md
12 are the sestlions which say that it sim 11 be unlawful for
coertain purposes to carry on without such a license. Le 13
following in this the decision « & Juatico Hasten, who f£inds
that the conditions whi h traench upon the provinclal f£1eld are
those of 91, 123, 134 and 135, In our view tho other sece
tlons of the Aot deal with this question 4f inspection snd
&ntrol of these who shall do ingurance busineass, and the
determining of that point of time when they siall be no
longer empowered to d business, and also desl with their
internal managoment, the qualification of ti» ir directors, and
things of that kinds, These sections are sections which got
into the Insurence Act for the pdr;ose of uniformity of legla=
lation, and with the exception of 134 they contaln no pros
vision to make tiem give way expressly to provincisl legis-
lation. Unless we can sucoeed in maintaining tho view of
ir Justice Latchford, if these would be binding not because
they are imposed by virtue of the authority of the Dominion
Parliament bul beemusse they are agresd to by tho other party
86 the contract, they would trench upon provinclal jurisdics
tion. 4All we can subnmit in that respect is that if we have
the right to say how far alien and Dominion gompanics shall
do insurane® business in Canada, we are possibly entitled
to say unless tis y can have those who tals insurance contrasts
from tlenm agree to such and such terms, they will not make
sontracts., With respect to aliens may I give your Loxrdships

one other reference to the cmse of .0 Attorney CGenoral far



IORD BLAWESBURGH: Just befors you go % that, I haw been
locking ab the passage in the Judgment of lr.Justice Garrow
at the top of page 65. Io has en page 54 referred to the
Judgnent of the Board in the case o the Attornoy Goneral of
Alberta in 1916 Appeal Cages, and he has referred to the
obgervations made on behelf of the Board by Lord Haldane in
that onse. Heverthaless at the top of page 55 he sayss
"Seztion ¢4 is iavalid, not because it purports to give the
lifnister power to grant a license, but becsuse it a ttaches
tc the granting of the license termsa nd condipions whigh
a pear to me to be not within the competence of FParliament”,
thereby indicating that he oould give that declslon definitee
ly sitting in the Courts in Ontario consistently vith wimt
was said by the Doard in 1916 Appesl Cagses. inst not the
reason be, as Lord Dunedin has pointed out, that Lord Haldane
on behalf of the Board in 1916 A.;eal Cases was referring %o
& license whioh would not have the erfect of the license here?

LORD KU s BLLs Putting that in other words, Mr Justice Garrow
thinks that the Aot 1s not properly framed.

MR ST. LAURBNT: Yes, my Lords

LGRD BLANESBURGH: ".4h ut further comment, my opinion i3 that
thig is bad "2

¥R ST. LAURENT: Yes, my Lord, I think it must be conceded
that there are in the Judgment these words "by legilslation
properly fremed®. I think we mst concede thd legislation
which would involve trenching directly upon provincial
rights would not be leglslation properly framed.

LORD BLAUESBURGHs That must be the polnt of it.

MRk 8T¢ LAURBNT: Yes, my Lorde It must not be legislatlion which
trenches directly upon property and olivil righta.

VISCOUNT DUNEDIN: There was one remsrk you made that puzzles me
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& 1ittle bit, in angwer to my noble friend beside me, she
rather put it to you that you were talking about sllens. I
understood that our argument so far was directed to the
whole question, not only to aliens, becauss you heow e a aross
acpealt

MR STe LAURENT: Yeos, my Lords

VISCCUNT DUNEDIN: You are meaning to uphold thet oross a ppesl
at the preasent moment, are you not?

MR ST LAUREIT: I em, my Lorde I was putting it generally,
becauge I hope to beable to contend with suceess that Fare
liament would have the same jurisdiotion with respect to
non-Canadian subjects of His iajesty as it has with respest
to allens. |

LORD ATKIN: I did not mesn % go fuwrther than youare pl.zt-tdng
it by anslogy to these powers, bascause the actual questions

before us do not raise any question of Cansdlan companies, deo
they?

MR 37. LAURENT; No, my Lord.

LCRD ATKIN: They ocertainly refer to foreign companiees & nd
Epitish companies.

MR ST, LAURENT: Yes, my Lorde

LORD ATEIN: But DBritish companies are not Canadien companies
within wee~esss

iR 3. LAURENT: The definition.

VISCOUNT DUNEDIN: And Epritish companies are nct aliens.

R ST« LAURENT: UNo, my Lord.

VISCOUNT DUMEDIN: You @o not profess to desl with British
Companies ¢ xoept aa immigrantsl

MR ST, LAURENT: Herely as immigrants, I will come to thet
immediately after giving your loxiships this last refarence
upon the r ights 6f the Dominion with respect to allens,

IORD USSBiLL: It would avoid cohifusion if you ca.led Camadisn
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companies Domion compsnios,

i 8Ts LAURENT; Yes, my Lorde I have perhaps trirped at times,
but I endeavoured to use thate xpression to desaribe them.

LGRD BLANESBURGH: Dominion companies, Pritish companies,
and foreign companies.

MR STs LAURERT: The case of the Attommey General for Cenadg
Ye.Cain is to be found in 1906 Appeal Cases at mge 548,
and the passage to whioh I would 1ike to csll your lordships’
attention 1s at the top « page 546: "One o the rights M
possessed by tls supreme power in overy State is the right
w-rafuse to p&'mit an allon to enter that tate, toannex
what conditions it pleases to tho rermission to enter 1t,
an4 Lo e xpel or depoﬂ £rom the State, at ;loasure, even &
£riendly alien, espsclally if it considers his presence in
t'e stete opposed to its pesce, order, aml good government, or
to ita soclal or material interests". That, wo submit,
was the jurisdiction given to the Sominion by tle subseostion
of 9.

visco!} §P DUMEDIN: It is a general expression "to annex shab

conditions 1% pleases to the permission to enter it".

MR STe LAURENT: -= "and %0 expel or deport from the State, at
pleasure, even a friendly alien". Our submission is that
that gives full jurisdiction over the alien to the Pedersl
Parliament, a mi if the Federal Parliament chooge tosay o
the alien that he sla 11 not do insurance businggs swweves

LORD BLANESBURGH: The power with regard to aliens given to the
Federal Parliament is the power of a unitary sovereign State?

IR STs LAURENTS Yos, my Lord; and tha all things which oan be
dona with respect to sallons by a unitary soverelign.Stateisan
be done by the Dominion Parlisment undor foderal legislations
Therse ia nothing further that I can add on the jurisdietion
asserted with respect to aliens. On the other seotion,



section 12, which deals with subjeots of His 4ajesty not
Cansdian sul:jeocts, whether individuals or incorporated
10310 w—emwov-w

IORD BLANESDURGHs: With respect to what you sald about aliens,
you are not emieavouring to suggest tiat there is anybthing
in the éhaneter of sllenage which, so to speak, instructs

this partiocular restriotion placed upon thelr activities?

It is acoidental, is it not, that you conbine the two under
this provigion of the Act and gay it is wihin the competence
of the legislature tc impose this restriction? Taking Lard
dgemillan's illustration, whish was such a gocd one, it
would strike one as being quite in accordsncs with what would
be perfectly right that an klien should not be allowed W
carry £irearms end would not be allowed %o be employed in a
mnitions factory in time of war. You are not mggesting
that reatrictions with respect to insursnce can be justified
by suy quality or character of allenage?

IR ST. LAURENT: I am sugpesting that it is a part of the fAlscsd

policy of Canada to protect its own industries snd o ormercid
organisations, and that, having the right to ded with aliens,
it hag the power to say that foreign companies will, if they
geok to do business in Canada in competition with Cgnadia.
subjects, be required to comply with legislation prascribed
by the Pederal Authority.

LORD BLANESDURGH: The diffieulty there ia that we are dealing
vith resident allens, not p ople outaide t he jurisdiction, but
‘paople who are in Ceanada carrying on tus iness in Canada. They
are not extra-torritorial.

MR ST+ LAURENT: They are ocarrying on business in Cgnads, but they
ere t1» representatives of large organisations existing outside
Canadae

LORD BLANESBURGH: Thay may or may not bes I was wondering whethar



you could £ind mnyihing in Bho character and quality of
resident slienship whish justifisd or instructed these pale
ticuler restrictionse

¥ 37, LAURSNT: UHothing boyond thabj unless 1t be tied up W
the {ismeal policy of protection which has besn adopteds

LoD KUS.ELLs Is sectlon 11 confined to allons resident in
Canada?

Bl 57 LAURBHTS ¥o, my Lord, it .oces not exclude aliens resident
in Canadas

LD RUSSBLL: Within Vsnada refers to “sollcit or ascept any
rialks"?

MR ST LATRGEUT: Yes, my Lord, within Censdae

ICED BLANEOBURGHS It would be just as bad for .anadien rosident
from tat point of views

MR O3T. LACRBET: It might be as bade It 1z not as dangerous,
ia faoct, tut it is a weil known @Gconomic {aclt that mnn
powerful organlgations oxisting outmide of Canads whieh '
trangect o large part of the lnsurance msﬁzeaa dne in
Carada through resident sgonts or chherwises I lmow of no
cther fisature which could make alienage particularly a sube
Jecte Then with respect to 12 your lopdghlps will note
that in the 4at as i1 was before the Boaerd in 1024 thero was
an attempt to extend the jurisdlotion by making a definition
of "trmizration”s .hat hos Loon dsleted, md if your lorde
ships read it n;w, it can morely apply when thero 1g such
an L mi~ration as the Court wonld properly hold to be immie
sgration.

ORY BLAFRRSBURGH: If you leave out (2), is thers any refarense
to immigration at all?

IORD RUSSELLS Yose

MAR ST¢ LAUKBRT: "To § dorate inte Canada for the purpesse of
opening or establishing any of floe a agency’e It mst e
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1 nigration in the moper sense cof the word.

VISCOWUNT DUMEDINs lmst 1t? I wondered about thate In the
techniecal sense of the word "proper", canaot it be used in
the @ imple mesning of "come”?

MR Sl. LARBII: Yes, my lorde Isu;pose withreapeot to snyone
who was nod & Canadkn subject entering or caming to Canada
would be Lummizration, whethor it be for the purpose of
permanently esteblishing themselves there or remaining there
only for s more or less ghort poriods

ICRD BLAHESBURGHs The wards are "any British subject not resie
dent in Canada who immigrates into Cgnada”, %hat would cover
a Canedlan who is a British subject not resident in Canadae

LOED ATEKIN: I think "British subject" 1a defineds

LORD BLAUESBURGH: Then the word "immigrant” would not include
"ganadian®,

MR 3T, LAURERT: A DBritish company is dealt with, not a Dritish
gubject,

LORD BLAHGSBURGH: These words standing alone might apply to
e Camadlan not resident in Canada.

MR ST. LAURENT: Yes, up to tho prosent tims. I do not lmaw that
any legislation has boen yob sanctioned, and perhape using
the words "Canadisn subject” I was using en exIression that
had no legal significenmes, tut there iz a Bill before Farlia-

. ment in this Sesgsion from which there mey gfow out a logal
signifioance to the term "Canadlan subject'.

LORD ATKIN: Do you mean & Ganadian Bill?

MR ST.- LAURBET: Yese

"IGRD ATKIN: You do not mean the so-called Statute of Westmingtex

HR ST LAURENT: Fo, my Lords There is s Bill shich It hink was
being passed in connestion with the census which is being
taken at the present time, and which may for certaln purposes
atiribute a legal significance tg tho words "Cansdian subject”.

7 k



{ORD RUSSELLS At present tisy do not cocur?
M@ STe. LAURENT: JNo, my Lord, ani I should nd have used themg
I alould have said "a subjeot of Hia ilajesty not resident in
Capada”¢ |
LORD BLANESDURGH: I sec nothing more dirficult to understend in
“Canadian subjects of the King" than in "Dritish subjects of
the King®; it 1s tln same.
LGRD WACHILLAN: Xs not this the result you propose to mwrovide
a definition & "tmmizration" in the original section for
. the purpose of enabling people to understand it? Having
been tol that the definition trenched upon forbldden ground,
you then remove the dafinition and say: Iskkll not teil you
vhat 1t means now, because my attempt to tell you wvhat 1%
meang has been held tc be wrong, and now 1 shall cut away
that part; I will not tell yo: what 1¢ moans; When I cone
atrued it last time, I was told I was on forbidden ground?
VISCOUNT DUIEDIN: Except for the purposes of subsestion 2
"fmmigretion® was a most ridienlous word to uses
IOKD MACHILIAN: You had to deem it to be something intelligiblej
then you ware told the thing you hed deemed it to be would
not Goe
LRD ATKIN; It 1s an edd provision, bacauge it does not & ply
to persons who have been immigrents and are in Cenada. ¥he
prohibition 1a agn inst porsons lmigrating for the purpose of
carrying on a particular businogsse
iR ST. LAURBNT:; Yes, my Lords
LOBD ATEIN: If in fact you ware a Dritish subject who had come
in wv#hout any intention or purpose of at any rate ding enye
thing in relation to 1insurance, you would ndt come w £ hin
the Aot
HR SPe LAURLUTS: b ,my.Iord, you would nots
IORD ATEIN: He i3 not to lmuigrete fa tho purpose € opening



or prosecuting unless under a licenss. That must be part of
his purpose, mu¥ 1t not? |

MR 3T. LAURZNT: It must be a part of his purposc that he is
coming to Cmaade for the purpose ¢ transacting insuranse
buginess in Canada.

IORD ATKIN: He 1s not to inmigrate for s purpose, unless he
imisrates under a licenses

IORD RUS3BLL: That ls vhat the sectlion says.

LORD BLAMESBURGH: Is not the trouble at the moment with ree
gard to attributing d1 these words to a comany? There
is no diffioulty in giving & proper meaning to the words
"imigrate into Canada” by sttributing them to a person wio
is described as a Dritlsh subject not resident in Cgnade,
tut how in the worldd can you &7 that a British compsny
immigrates into Canada, except in connection with an
extended definition that has disappearedl

IOYD MACMILLAN: Lven & compeny c¢s& 0t comej it ca:obt walk
into Ca prda; 1t 1s a notional being.

HR STe LAURBHT: Your Lardships are merely oonaerm& with vhether
or not e Farliament of Cgnada has oversteppred 1ts legislae
tive powers in emscting this sections

IOFD RUSEELL: I do not agree with the critlolam of my noble
friend Loxd iaomillan about the absence & tho definition
clause, because it 1s not a definition clause; 1t ls merely
saying 1 migration shall include ocortain things. It does
not mean the cnly immigration within the meaning of ihe sees
tion is that.

LORD BLANESBURGH: Then I ssk the question; ihat apart from
that can be Lnmigretion of a compamy?

ICRD MAGHMILAN: I agrept that criticiame Ithink that ls quite
rishte it is an atiempt to make a word mean something that
no intelligent perscn would think it meant, dnless Parlisment
had sald 80
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IGRD RUSSELL: It is extending the natural meaning of the word
"imaigration®, whatever that natural meaning mey bo.

iiRs 3T.LAURENI: Parliament no longer says so at the present time,

LCID BLANESBURGH: Has 1t sald anything on this subject at the
preaent time?

iRe SU.LAURENT:  No, nothing beyond what you have there. It

may be if the officlals of the Insuranse Department attempted
to enforce this section, the Courts would be rather puzzled

to £ind whether or not there had been lmmigrstion, but that
would not make 1t invalld legislatiom,

LD BLANKSBUR GH: No; I quite agreo.

LORD MACHILLAN: I have no doubt a very large amount of legisla-
tion would bo deemed invalild if that were so.

LORD RUSSELL: This 1s the truth, is it not, that a British
subjoct already resident in Canads, who mekes up his mind to
carry on lnsurence business, is not within the section at all?

lite ST.LAUREZNI: He 1s not within the seotion at all,

IORD RUSSELL: He will not require a licence?

WR. ST.LAURENT: HNos

LRD ATKINS Hor is a British subject who happens to have a
registered office and wes ¢arrying on business at the date
the Aot came into operation?

MR+ STLAURENT: No, my Lorde The sectlon es drafted would not
apply to the condltions descoribed by my Lord Atkiﬁ. Whather
it can have any practical applicatlon or not, the questim 1s¢
Has Parlisment gons beyond its powers in enacting 1t?

LORD BLANSSDURGH: If it can hawe no applicatlion, it has not gone
beyond its powers.

LORD HACUILLAN: My noble friend Lord Blanesburgh says you sannot
goncolve a company lmmigrating, but you ocan conceive a company
immigrating with a purpose? How can s Company have a purpose?
First of all the diffloulty 1s: Cen 1t Lomigrate at all?

If it can lmmigrate, how can a company sntertain a purpose?
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It may have an objeoct, becanse it has its statutory objeots,

or memorandum objects, but how oan it have peychologioal

intent?

- IORD RUSSELL: By a resolution of the direotors, or the company
in general meeting.

IORD ATKIR: I think the real answer that is made to you in sub-
stance on thies point is that thie is not in faot, in pith
and ingubgtance, & piece of legimlation dealing with immi~
grants and exeroising the power under section 95, but is only
a oolourable way of adapting your insursnoe scheme to persons

of this desoription.

MRe ST+LAURENT: To that I would have no exact answer to makee
Here it 1s in form legieslation whigh deals with immigration
in the ssnse in whioh "immigration™ is used in the British
North Amerioca Aot.

LORD BLABESBURGH: ©Does this Aot mow, in view of the deoisions
which have been given with reference to it, have any applios=-
tion whatever except to the persons referred to in seotion 11t

MRe STeLAURERT: It does in regard to others who apply for a
licence.

LORD BLANESBURGH: Has 1t been held to be trenohing upon the pro-
vinee withregard to everything else?

MR. ST.LAURERT: It has been held in Guebec that it did not trench.

IORD BLANESBURGH: Exoept with regard to these people who are
brought in under section 11; therefore if seotion 11 is invalid
itself, the Act'haa no operation.

#MRe ST.LAURENT: If seotion 1l ie invalid; that is the only sectic

LQRD BLABESBURCGH : The Aot diseppeare?

MRe S5T.LAUREET: The Aot disappearse, and with it the Department of
Insurance.

LORD BLANESBURGH: It 4s rather en interesting result.

MR+ ST.LAURENT: The Aot disappears; that ig the seotion whish
applies to it. It ip derigned to apply to three categories of
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persones

IORD BLANESBURGH: It was originslly 4dntended to apply to
everybody, and you are now only left with these? ~-

MR. ST.LAURENT: There are three sete of persons, two if whom are
dealt with by eeotion 1l and one of whom is dealt with by 12.

IORD RUSSELL: Yow ocan only justify 12 by reference to 96,
applying trade and oommerce?

MRe ST.LAURENT: Yes, my Lord, Jjust as we only justify ll ecemae=

LORD RUSSELL: By trade and commerce and licence?

MRe STLAURENT: Yes, my Lorde. 95 4oee give both Federal and
Provincial Jjurisdioction with respeot to immigration.

LORD MAGMILLAN: I think 95 might help you with regard to subjeott
immigrating, btut I ocannot see how 95 assists you with regard
to the immigration of companiese It oannot have determined
that oompanies aould immigrate. |

MRe ST.LAURENT: It may be the Court would hold that there could
not be immigration by a aompany unless théro wag a transfer-
ence of its head office to Oanadian territory.

IORD MACHILLAN: We have British subjects as well here as a
oompany, 80 that you may say that would apply to the subjeot
if not to the company.

LOBRD BLANESBURGH:  You oouid noi transfer ite head ofiice to
Qanadian territory without getting incorporation in (anada.

LORD MAGMILLAN: The moment it gets a licence it is deemed to
be insorporated in Canada.

IORD ATKIN: It is not that you are deemed; it is.

LORD RUSSELL: we must consider the question of ultra vires upon
the footing that a company oan immigrate into Canada. I
think we mugt, without admittiné the faat.

MRe ST.LAURENT: ©No, my Lord, the statute cannot have any applica-

tion to a company i1f a company ocannot immigrate. |

LORD RUSSELL: Surely I am right. Por the purpose of deciding
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the ultra vires question, it must be upon the agsumption
that it ie poseible for a company to immigrate into Canada.
IORD ATKIN: I am not gure that that is so. It might be said
that the mere fact that you have used langnage of t his kind
and suggested something that a eompany eannot do, sh;;s that
Parliament was not really direoting it to immigration unéer
thoee powers. I think it throwe some light upon the colour-
able point.

VISCOUNT DUNEDIN: In the small @xfora diotionary, "immigrate”
is "ooma to eettle”s AB I Bay, it is rather a high-flown

expregsions I have no doubt it was put there for the other
reason, but it has been left there.

MRe ST«LAURENT: The ocompany which does take out a lioence per-
haps does immigrate in that sonse; 1t does oome and settle
by becoming incorporatedi under the Aat.

LORD BLAKESBURGH: @an you incorporate without soming altogethert
Gan you leave hslf your body behind?

HRe ST.LAURENT: We have immigrante who still have their domicilae
outside the particmnlar territory.

LORD MAGIILLAN: A company can have dcuble domiocile, but I
sannot understand a sompany having doubls incorporation.

LORD RUSBELL: Por the purpose of ultra vires, "Britisgh subjeot®
is enonghe

LORD ATKIN: He is enough for that purpose. I do not see what
objeotion there could be poesibly te an Aot of pParliasment$,
for the purpose of deaiing with immigrants, saying that an
immigrant shall not ocome into (Canada for the purpose of
insurance work without being licensed by the Canadian Govern-
ment. That seems gimple enough.

¥Re STLAURENT: It 18 a frequent requirement, or it was on the
gontinent, that we ghould not dlesembark at Chsrbourg without
obtaining a licence that we would not take work of any kinde
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VISOOUNT DUNEDIN: Thie is the Imperial Dietionary, and it is
delightful to see how these great worke occasionally make
little slipes. |Hero is "immigration”: "The aot of immigrating
the aot of passing or removing into the country for the pur-
pote of permanent residence”; and "lmmigmte™: "To remove
or page into; to remove from a ocountry to settle in another
eountry®; and thanﬁt puts: "the immigration of the Arabisne
into Burope™e It is guite clear the whole of the Arabians
818 not leave Aeia when they migrated into Rurope.

Mie STeLAUK#KT: That ip all I with to say upon ihie branch,
becsuese this is merely for the purpose of endesvouring to
ghow that the DLominien authorities would have the eame control
over those who may be olageified ap immigrante into (anada,
for the purpote deeoribed in ths Aot, ag they would have over
ganaéian eompanies or other sliens. The only other feature
18 that feature of the gpeoial war Tax Aot, whioh provides for
a tax upon thoee ineuring with nonelicensed insurers, insure
ing property in Canada with non-lioenced underwriters outeide
of Canada. The embmiseion would be that if there ean be no
licences properly issued under this statute, it would apply
to all non-Usnedian underwriters, and there your Lordehips
will have to econeider whether it is such u section as would
not have been paseeds The Special War Tax Ravenue Aot im-
poses taxes upon the bueineze of sll ineurance companies, with
gertain axcoptionse. 1t was enaocted in 1915.

LORD MAGAILLAN: Ig that Aot still axtant?

MR. ST.LAURRNT: Yee, my Lord. After the war, it was found the
it would have to be, for revemue purposes, enforeed for a con-
siderable period, and at that time and sinoce then the exesp-
tions from the operation of the Ast have been gradually out
downe At present I think the only exception is with respect

to marine insuranse. That i beosuce. the competition between
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the Amerioan ports and our porte is so kecn that I agsume

it wag felt that no additional burden ocould properly be pnf.
or that it would be uneconomicsl to place any adéitional
burden upon shipping to our porte. That is the only exoep=-
tion now, and in 192: thie tax wae e¥aoted on those who
insured with oompaniec that were not taipayers by roason of

having taken out a liocence.

IORD BLANRSBURGH: What I thought wap putitagainst you on this
point was thiss By unother Aot, andlnoome Tax Aot or some AwS,
exemption wae granted to percons who psid, and that therefore
all that remained waeg that he was out of pooket for a month
or two until he got the money backe

MRe ST«LAURENT: Within the last two or three years I think it
hag been the misfortune of a lot of taxpayere to find they
would get no tenefit from that, becauee it ig only that
they cannot get the money back if they are required other-
wige to pay inoome tax. They may deduot it from the amount
of inoome tax they pay; they do not get any money back, and
the situation has reocently become such that it may have
quite substantial appliocation in that forme In our submiesion
8 very clear cagse would have to be made out to your Lordships
to deny that the Parliament of Canada the right to have such
figoal policy ag it might eee fit to have either for the
purposes of revenue or for the purpose of proteotion.

LORQ ATKIN: I ehould have thought nobody would dream of res-
,gtrioting in any way the unlimited power of the Dominion in
respeoct of its tariffs and of taxation. I think the sugges-
tion is that thie partiounlar legislation does not apply
becanse it has reference to & condition which on the hypothesis
does not exist.

MR. ST.LAUREET: I ¢ hink that perhaps ie the preferable way of
putting it, because I would submit 1t would be diffioult tomareout
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that taxing legislation is merely oolourable legislation.

YISOOUST DUBEDIN: For the purpose of your argument you wust
agbume that you are wrong on the first point.

MRe ST.LAUKEET: Yes, my Lord. 1If we are right on the f£irst point,
then it could not be challenged. They say that it is clear=
ly within the taxing power, and that it ie not for the Court
unless it is clearly shown to them that it is colourable legis=
lation.

LORD MACHILLAN: Do you suppgort that judgement? Do you say you
can be right on the seoond question and wrong on the first?

Do you support the Judg-ment in your favour upoh that?

KR« ET7.LAUREET: Yes, my Lord. 1 submit that it is within the
Jurisdiotion of Parliasment to reguire foreigners to take a
licence to do insurance business. It may be that they have
not succeeded in doing it by this Act.

LORD RUSSELL: Would you turn to page 667 Could you say that
under this Aot you could exact a tax because & person insured
with a company not lioenced under the invalid provisions
of the Insurance Aot? That ig the way this statute is framed.
It 18 said if the statute simply imposed a tax on liocenced

‘Ansurere there could te no objection to it.

(AdJourned till Thureday morning next at 10-30).




