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MR STe. LAURE.T: My Lords, may I juat say one woard w ith respeqt
to the retention in the consolidation « the CUriminal Code
of seotion 507, which was 508, which has beon declared
ultra vires by the 1924 Reference to the Poardes Uy instruce
tions are that this oae aboub as the res:lt of a nise
undsrg tanding between the Commission instructed as to tin
congolidatlion of the statutes and the Dopartment of Justise,
and that it bas remained there by lnadvertence rather than
otherwise. Ihe second point which was me:t loned was the
proposal now before the Canadien Parilament to incresse the
rate of tazatlon provided for by sectlon 16 of the Speslsl
war Tax Acte I am instructed that the Bill mroviding for
this possible 1inorease In taxation contains a proviso that it
1s oot to oome into foroe axoept by proolamsbtlon, and that it
was atated by the linister of "inance, wisn the Bill was being
oongldered in the louse, that thers was litigation pending to
determine whethor or not this was valid taxation, and that
this provision was inserted into the Bill so that it might
not come Into effest until a Judgment was rendered, and then
only if, under the Judgment rondered, it was proper that
such tazation ai’m;.lld bo enacted. 4 to tho rate itaclf, the
Minlster then accepted an amendment to the proposal that
ingtead of 1t being fixed at 15 per cent 1t should be sudh
rate, not lower than 5 per cent and not exceeding 15 per eent,
as might be {ixed by the proslamabion when the Act was put
into foroe. iay I ask your lLordships® attention to sec-
tions 5 and 45 of 9 and 1 LZgward V11, chapter 32, the
Ingurance 4ol which wag consldered in the 1916 Raeference.
These two sectlions, In my submission, do show thit tho
license was subject to the terms o the Aot. Thig Act has
been repealed and revised by the 1917 Act, but it is fo the
purpese of enabling youf' Lordehips to seo whatwere the pro-
visions of the Insurance Act which was bolng congidered when
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Lord Haldane made the statement upon whioch we rely. Faoe-
tion b provides : "The iiinister, as soon ag any oompany
applying for a lioense has deposited in *hie handg the
geourities hereinafter mentloned, and has otherwise conformed
to the requirements of this Act, shall, subject to the
provisions hereinafter contained, iscune the liosence™. In
our gubmission, that re;uires the liinister to ascertain,
before the lioense, that the applicant had up to that point
ocomplied with all the requirements of the sote. Scotion 45,
subgection 1, provides for the ap;ointment of a gsuperine
tendont to inspeot and ascertain whether the provisions of
the Aot were belng oomplled with by the licensed insurers,
and gubseoction 2 of eection 45 provides: "In the case of
any violation of :my of the provisions of thias sot by a
gompany licensed thereunder to sarry on business within Oanada,
or in the case of failure to comply with any of the pro-
vipions of ite oharte: or Aot of incorporation by any Oange
dian ocompany &0 licensed, it shall bte the duty of the
Superintendent to report the gume to the Minister, and there-
wpon the liinister way, in hie discretion, withdraw the
company's license or may refuse to renew the sams or may

sugpend the same for suoh time as he may decm propsre.

IORD MAGLILLAN: The third subsection ig iuportunte

KR 5%.LAURENT: "The igsue by a oompany of policies not

authorised by its license shall be deeomed A violation of
the provisione of this Aot within the meaning of the pre=~

eeding subsection”.

IORD HACKILLAN: Every polisy must oontain the statutory oone

dition, otherwise you have violated the statute?

MR 5P« LAURENT: Yes, my Lorde At thut time thero were no minute

direotions as to the policies, &o are to be found in the Act
at the present timee This was the next observation I
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wighed to put before your Lordshipse. With regard to the
view taken by the Judges who pfvnonnood againgt the right

of the Dominion in the Province of Quebec, in my reading

of the Judgment the same view weg entertsined befors your
Lordships in the Province of Ontario, 80 that the vioe whieh
wag found in this legislation was that it introduosd centrol

or sought to introduce oontrol, by Federal Authority, over
t ¢ terms and oonditioms of the policlies written by under~

writers. That wag under seotiones 91, 115, 123, 134 amd 138
of the Aot. Hot all those provisions were in the statute
when 1t wag being considered by this Board in 1916. Section
91 of the present Act was section 956 of the Aot of 1910 in
substantially the same forme

IORD ATZIN: Those are life polioiest

¥R 8T. LAURERT: Yes, my Lord; it deale with 1ife policies.

The enactment of those provisions followed the Report
of the Royal Commiseion which has been appointed to inves-

tigate ma'tere of insurance, and with regard to whioh the
Commienioners, after expressing their view as to the res-
pective jurisdiotion of the Dominion and of the Provinae,
conourred in recommnending ap follows. It ig quite short,
1f your Lordships wish to @ave it as a matter of historieal
interest explaining how this was first smaocted. "These
sonsiderations point to the expedienoy in the public interes
of such legislative action by the Dominion and the Province
ag will seoure” eto. (reading extract).

LORD ATKIN: 1 am not sure that the view of the Dominion is not
a little overstated.

MR ST.LAURENT: This was 1907.

VISCOURT IWHEDIN: This is not autbority.

MR £57. LAURENT: No, my Lord, I am not oiting it to your Lord-
ships as such, but as explaining it.

VISCOUNT IUBEDIN: We have to deal with the statutes as they are.
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MR S57. LAURENT: Yes, my Lord.

VISCOUNT DUNE IN: Not with what people thought they were
doing when they made them. You migit Jjust as well read
the debates in the House of Parliament.

LORD ATLIN: Are you saying that what we ought to infer is not
an intention to oontrol the contract, btut simply a desire
to make the contract uniform? 1Is that the distinotion?

ﬁR ST« LAUREN®: Yes, my Lorde.

V1SO0OUET IUNBDIN: You may gay that if yon li:e, Dut I de.re-
cate reading out of a8 report of a gentlemsn who had to de
with the making of the Act to show what he meant by ite.

Ag 1 say, you might ae well read the debates in the Houses
of Parli.ment to show what the Aot means. We have to deal
with the Aot ae it 1g, and nothing elee. You may somment

as much &8s you like upon the Act, but I entirely deprecate a
eitation like that being reade.

BR ST« LAURENT: It wae only becsuse, my Lord, 4t was the Report
of a Commiscion which had been appointed to investigate.

VISCOUNT DUBEDIN: We have to deal with the iAot of Parliismmmnt
as it 18, and that has been eaid again and again.

MR STs LAURENT: Section 91 dealing with the insurance contract
ig subetantially seotion 95 of the Statute of 1910, seoctien
115, of the present Act, whioh deals with frsternal bemefit
goolaeties, and lg substantially s consolidation of various
provisions which go back to the Aot of 1885, chapter 49,
geotions 5, 6, 7, 8, 9 and 1l. BSeoction 123 of the presemt
Agt, whioch deals with fire insurance and containe certain
provigions which are to apply to insurance contracts issued
by insurance companies licensed, wes not enacted until 19Z4.
Sgotion i34 of the present Aot which deals with the powers
to extend insurance, or sickness insurance, wag enaoted in 1917

by chapter 29. Your Lordships will perhaps allow me to 4raw
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your attention to gubceo ion 4 of ceotion 1l34. 1t &g at the
foot of page 78 of the bBooke I sudbmit it was an attempt te
mcet the situation that that might be looked upon as outaide
the legleiative Jjuriediotion of the Dominien. “Any of the
foregoing terme or provieions which are inoons:etent with
texme or provisions re.uired to bes oontained in the poliey
by the law of the provinse in which the poliocy 1v¢ igived,
shall not, to the axtent t- whish they are 2o inconsistent,
be reuired to be contained in the poiday”.

LORD BLAEESBURGH: Theoretieslly, that would not help une very
unch with regard to transactions within the province 1f the
Dominion legislature is not entitled to interfare at u l.
If thieg was valld-, 1t would emable it to make laws for the

province in respect of matterz not in oonfliet with ths thea
provinelsl law. #ould that be within its power if 1t had net

any right to intervene at alit

#R &Te LAURENT : Poreibly note

LORD BLABESBURGH: The principle may be the same in relation
to both, though one eece the purpose of this clause.

BR 5Te LAURENI: Yem, my Lorde I reforred to it ae illustrating
ny culmiscion that Lthis was done for the purpose of mmdeavoure
ing to weoure uniformity in the insurence bupinece throughous
Canada, and not es an segsortion of & Jesire to trenoch upen
provingeial Juriediotion. Then weotion 135 was not enaoted
until 1923, by chapter B5, ceetion &. That deals with the

buginese of asutomobile insurance.

How may I Just very briefly cuz up the pomition whish
we gubmit $o your Lordships. In our swbmiecion, the Dominiom

hag juriediction in regurd to taxstion for Lominion purw
poses, and it hse jJurisddotion to a certsin extent over
Dowminion aompanies and over sliens. Ve also submit that
it has gome Jurdediotion over persons immigrating ints Canada
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LORD BLANESBURGH: The jurlsdiction with regard to immigration
is no less thean over alionag, so far as the worda are
concerned.

MR 57« LAURENT; By this definition, the province may aleo
legiélats wth regard to imaigrants, whillst they may not
do so with regard to aliens. Under the 1916 Judgment we
sutmit that the Dominion has power by properly framod
legislation to control the activitles of aliens in relation
to the subject matter of insurence at lemst to the extent
of requlring them to obtain a license fo carry on guch

. business. ¥%e sulmit that by analogy the Dominion would have

the same jurisdiction over Dominion companles - your lormships
recanber the interpolation of Hy Justice Duff 1n the 1924
Judgment - and we submit that on the proper construction of
section 95 of the British North Americes Act it would haw
the same jurisdiction with regard to Limigrants,

LURD RUSSELL: I am not sure, down to this polnt, that there 1s
any real dispute botween the partles.

BR 5T. LAURENT: Mo, my Lomris down to this point there probably
1s not a real dispute.

LORD ATKIN: Al you are saying now is it is the same Jurisdietion
in those respects?

MR STe LAURINT: % 3o it by properly framed logislation.

LORD ATKIN: To the extent of requiring them to have licensda.

MR 37. LAUREHT 'he naxt ~oint 1s porhe;s the contentious points
Cur next submission is that the legislation under review
1s properly framed, at lesast in so far es they merely pro-
hibit the threc classes affected from carrying on the business
of insurance without first obtaining a Meanée. e vice, if
any, in my of thege sections would be contained in the wards
pursuant to the provisions of thls Act”, which apparently
necessitates examining the Act to s2o upon wvhat tems tle
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license s to be granted. It 1s submitted that at least
those sections of the Aot which rezulate the ocondl tions antew-
cedent to the lssue o the licemse, and vhioch regulate the
status and capaclity of the propoa:ed licenses, are wi thin the
ambit of Federsl jurisdiction, Ue submit that 1t 1s within
the Federal jurisdietion to soe which of these three classes
of persons shell be licensed to carry on insurance businsss,
amd, after they have been licensed, to subject them to ine
apection fur the purpose of determining how long they mey be
allowed to contlmue in that business. The sections w which
objection might be teken are those which msy be held to go
beyond the mere regulation of status.

LORD BLARESBURGH: In your view, their power with regard to
lmdgrants is no less axtensive t:aen with regard to sliens?

MR 3T« LAURELT: Yes, my Loxde I would put that upon the ground
of ten repeated by this Doard, that all legislative powers
are t be found somewhere ln Camda, snd that such is a power
which would properly belong to a self-governing dominlonj
and as regarda lmligrants equal powers are given both to the
Federal end to the Provinclal, with paramount authority given
to the Federal Parliament. -

VISCOUNT DUUEDIN: ¥ould you tell me vhat you think sboutthis,
You are saying now practically that puesuant +- this Act,
wvhen you look at the Act some of the sections nay be wrong
and some mey be right. Is that to be left undetermined, or
migt not these sectiony that we are asked to give an opinion
upon be judged Just as they are, which brings in the whole
Act, and not parts of it?

MR 37, LAURWT# e questions submitted do, of courwe, refer
to the valldlty of these sections as drawn, but this 1z the
fourth time your Lordships have had before you t.hevmttw of
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drawing the line of demercation between tho Federal and
Provineial jurisdiction with regard to the businesa of insur=
ancee

VISCOULY DUGEDIN: It is not dreawing a line of demsrcationy it
iz draving a etatute.

R 57 LAUREAT: The whole purpose of the reference and the
litigation, and the importance of it in faot, 1s not that it be
held that the Dominion has smuch jurisdiction, and the Provinoe
only such jurisdiction, but thmt it be mscertained what jurige
diction each has, 8¢ that each may deal only within 1ts owm
pProvincos

VISCOUNY DUKEDIN: That may more or less come out in the opinions
I am putting to you at present that‘ once you are driven to
admit, and for the momont I ask you to hyﬁothesiae that you
are driven to admlit, that large portions of tho ac.ual Act
are beyond the powers of the Dominlon, are not we bound o say
that gsections 11 aid 12 as they stand are unconstitutional?

MR 5% LAURENI: Well, my Lord, the pith :=d substence of tho Aot
1s an Aot to control the status and powers.

VISCCUNT DUREDIN: I quite understend in giving judgment we might
say cortaln things that wll enable you to draw for the
Dominion a better Act in the future, ut we are not golng to
do it in thiz Judgnent; of that you may be quite certain,

MR ST LAUREHT: Our submission iz that the pith and subs tance
of thls Act 1s to contrel by wey of license who shall do insurw
ango businesa of these three classes of personse

LORD RUGGELL: If the view entorteined is that the license
aa contemplated by this Act is one whigh introduses the
element of contrel in contracts in the province, there is no
cther liconse aontanplat% by seotions 11 or 12 at‘a 11t

MR ST LAURENT: No, ny Lorde »

ILRD RUSSELL: If that 1s all, they must be bads You want us to
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redraft the scotion?

HR STe LAUREN B No, my lord; but thesc othor sootions, few in
muiber, which deal wi & the contract, are in cur sulmisd on
severable from the Aot, in the pith and substanse of the Aete

LGRD RU33ELL: You camot sover them from section 11 or}seet:lon
12, because the license has to be a license gmﬁt&d purguant
to the provisions of this Act.

ER 3T+ LAURENT: Yes, my Lord.

IORD RUSSELL: I do not see how you can ghalp that,

ICHD ATKIN: I an not at all sure - I thought 1%t was part of
your argumen. - whather a license granted pursuant to the
provisions of this Aot means more than that what you call
the condition precedent muat be performed, That iz the way
in which the license ghould be zranted. ihe jurlisdicilon
of the Act afterwards ig this, that If a liconse i3 granted,
then 1f in fect the provisicns of the Act are violated the
license can be withdrame. I an not muite so sure - I d not
know vhether it is 1in your fevour or not - wvhether or not
you gay that a men rmst first of all have a license granted
purguent to the provisions of this Act, and then words ine
corporating sll the provisions of the Acts The statute impoges
obligations upon persons who are licensed, does 1t notl?

R S¥. LAURENT: Sections 91, 115, 123, 134 snd 135, are drawn in
rethor an ambarrassing form, becsuse the first llne ia:
f’ilt shall be & condition of the llcense of every Company
"'g.iomaed under thig Act to carry on the business of life

insurance whether such condltlon be expregssed” =e-eevme

LORD HUSSELL: To that extent, thai is s etatutory provision as

to the form of the llcensc.

IORD ATEIN: Thet 18, section 91 so dreawn is a 11 ile ecubarrage
sing?

MR 57 LAURE.T: They are drawn in that forme These sectlons are

by the statute intended to be conditions of the liceuses
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whethor expressed in the license or note

LORD MACHILIAN: Surely a license grented pursusnt to a statute
met be a llicense entailing the scnsequences which the
ginfute Li3posos.

LORD W SSELL: Section 134 says: "rhether such condition be
expressed in the license or nct',

LOKD ATZIN: Cnee you have that in the license, yhere is no
doubt if you incorporate the sectlons in the license then
you are healing that ways

" MR 0T LAURENT: teose sections Ilucorporstie them in the liconse
by thex own lorco,

IORD BLAUESDURGHY Whether eoxpressly or by references

MR 5T, LAURENT: The license itself does not incorporste them; 1t
i1s merely a license under the terms of the Acte

O RUBIELL: Xt looks ec if you mmaet be vholly good or wholly
bed, ‘

LORD DLANESEURGH: It 1s like the oxpress on "beneflclal cwner”
i1n couveyarcing; 1t implies all sorts of covenants Jou finﬂ‘
In . o statute,

R Sle LAUREND: The sgoctlons of the Aot would in themelves
be severables, The very purpose of the Act 1s to require by
mesns of the llcemslng sycten, on the determination by Federal
Authorlty, tmt e perecon shall be empow red to do Insurance
business,

LORD “ACKILLAMN: The questions ere not quite framed with that oube
lock, are thoy?

MR 3% LAURENT: No, my Lord. The questions were subritted by the
Frovince of Quebes wlth respect to the validity, reserding a

" Mlcenso, of this provision, end its validity resarding
British subjects not resittent in Canada.

IORD BLANESDURGH: Aro not you seriously embarressed by this,
which I think was rather brought t our notice by your opponent,
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that to utilize the control over licenses for the purpose

of impoming upon ‘hem itdde strict obligation whioch is not
imposed upon other pecple, 1s not jurlsdlction exercised by
the Province of Cangeda really in conjunciion with allens,

but is exeroised with regard to some other purpose altogether?
That argunent becomss much stronger with regard %0 imie
.rantas

MR, ST. LAURENT: We submit to the finding of this Board there
is the possibility of controlling even with respect to ine
SuUrances

LORD BLANESBURGH: You get lord Haldane egaln.

MR ST LAURENT: And that re-affimed in 1924 and extended in 1984
to Dominion compeniess

LORD RUSSBLL: You say you get this in Loxd Haldsne's statement
in 1016°%

MR 5T, LAURELT: In 1916; and 1t is in the 1924. It 1s stated
there for analogous reasons that the same jurisdioction
wvould exist with respect to Dominion companies.

VISCOUNT DUNBDIN: I think in all truth you are really using
the word "immigrate” in the sence of “come”, aud not in
the sence in which it was originally put ﬁiered

MR ST. LAURENT: Yes, my Lords

VISOOUNT DUNEDIN: Some peopie use ploturesque expressionss
I remember an old Scotch lady who talked of her young f£riend,
who was & bank clerk, that ho emasnated from the bainkovery
af ternoon at 4 o'elook.

LORD BLANESBURGH: A native-born Canadian returning to Camada W
spenc. the evening of his days in the old home 13, in regard to
insuyence, to be put in a worse positlon than any oiler
Canadlan citizen?

KR ST LAURENT: Unless what he was doing would oome within

the proper interpretation of "immigrants into Cgnada® he
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would nots The question as to whother the returning
Canadian would be Wrmilgrating into Cansda for the purpose
of earrylng on business would be a fast which would have to
be determined by the Courts.

VISCOULT DUNEDIN: I think you have given us a very falr sumarys

HR. ST.LAURENT: There 1s no thing fwtﬁar that I can usefully
add, my Loxds

HR TILLEY: My lords, I & not lmow that I osn really add any-
thing to whet hes been salds There is Just ono point that my
learned friend was making that possibly should be reforred toe
o saild that there had beon four cases baforc this Board, and
roally on each occasion it has beon an effort to see how little
need be taken out of the Insurance Act w male the rest good;
and that seems o be the object here. This legislation 1s
insurance legislation; 1t 1s not legislation with regard to
allens, ii is not leglslation with regard to Lrmigration,
The language of tho statute is not "frasigrents”, but "immie
gration", and the Dominion by amondment mede to section 4,
merely strilking oul gsuch companies as 1t saw 1t could not
control with regard i insurance, wants it held to have
insurance jurdsdiction, that is as to the co. Ltdon of the
policles, over the other companiess I there is fo be
umdformmity of contract with regard to insurance it mst, we
submit, bs brought about by the united action of the diffepent
provinces. iy Lords, the situation as it stends 1s eobarrege
sing to insurers, and for that roason it wuld be very
desirable that the diffliculilies should be solved as soon
as rosslble, becmuse tiiey are in doubi sbout thelr actual
insurance -onirmpets, eaud about the proprioty of renewing.
Large concerns llko the lagssey-Harris Company are in that
position, and the whole matier 1s in such a state of doubt as
to validlty that 1t loaves matiers in a most awbarrassing posi-
tion at tne moments ‘
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VISCCUNT DUNEDIN: There 1s one question I want 4 ask both
of yous This is not oontroversial at alle If you look
at page 7 of the Record you will find in the notice to the
Attorney General of Canada & reference there to s third
. question, That 1s not teken eny notice of by any of the
lauéges, and I do not think it 1s at all necessary to, but I
want to know what you say about that, Hobody has said
anything ebout that third quegtions
KR ST, LAURENT: That 1s a misprint, my Lord; 1t 1s only part
of thes econd question; there should not be any "3",
vIBCOUNT DUMEDIN: I understand now, "
M. TILLEY: It 1s all part of section 2.

VISCOUNT DUNEDIN: Then I wanted to ask if you oould zivo me the
date at which there was the first legislation desling with
ingurance in the provinces. In one o the ocases it came
out at a very early perilod; Ontarto 4id it, but I supposge
Quebes did 1t tooe Can you glve me the date of the first
provincial legislation? It is merely with a view i{c sceing
how soon they got at it, so to apeaks

WR TILLEY: There was pre-confedoration legislation, and then
af ter confederation I think the Dominion and the Province
of Ontario sterted at about the same time to carry on.

VISCOUNT DUNEDIN: The Province of Ontario we bavee I wondered
if Quebec had dons the same thing.

HR (ILLEY: I do not know about Quebess

HR LAICTUT: I think in the statutes of 1888 there will be
a reforence to the original Act,

VISCCUNT DU (EDIN: Their Lordships will consider the adviceo that
they will humbly tender to His Hajesty with regard to this
matters

BR LAICOT: My Lord, I have now the date upon which the Quebee
legislation game into force. The firet general Act was passed
in 19085 1t is chapter 69 of the statutes of that year; end



it was precoded, since confederation, by variocus Asts
which only touch the subject partly, In Quebeo this Statute
of 1900 is the firet statute of general import. ‘
VISCOUNT DUNEDIN: Juat the same practiecally ms Ontarios
MR LANCTOT: Your Lordship will find that as it now stends in
the Revised Stetutes of Quebeo for 1025, chapter 240,
All these statutes were passed after the big investigation
which took place in New York in respect of the New York
Insurancc Company.
VISCOUNT DUNEDIN: Thenk youe




