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This 13 an appeal by special leave from a judgment of the

Suprenie Court of (anada given under a reference from the
Governor-General-m-Council.  The Order of Reference was in the
followimg terms, which it is here conventent to set out in full :—

* The Committee of the Privy Council have had before them a report,
dated 27th April. 1933, from the Acting Mimister of Justice, with reference
to the provisions of the regulations governing the granting of vearly
licences and permits to cut timber on Government lands in Manitoba,
Siuskatchewan. Alberta, within twenty miles on either side of the Canadian
Pacific: Railway in the Province of British Columbia, and the tract of
three and a-half million acres controlled by the Government of the Dominion
in the Peace River District in the Province of British Columbia (hereinafter
reterred to as the Timber Regulations), established by Order in Council of
26ith March, 1924, and subsequent amending Orders in Council, under the
authortty of section 57 of the Dominion Lands Act, chap. 113, R.8.C. 1927,
awl duly published in the Canada ffazette and validated in respect of non-
complinnee with the provisions of section 75 of the said Act by chap. 14

of the Statutes of Canada, 1928 ; and in particular to the provisions of
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paragraphs (¢) and (f) of section 47 of the said regulations, which read as
follows :—

‘ (e} Any holder of an entry for a homestead, a purchased home-
stead or a pre-emption, who, previous to the issue of letters patent,
sclls any of the timber on his homestead, purchased homestead or
pre-emption, to owners of sawmills or to any others without having
previously obtained permission to do so from the Minister, 1s guilty
of u trespass and may be prosecuted therefor before a justice of the
peace and, upon summary conviction, shall be liable to a penalty
not exceeding one hundred dolars, and the timber so sold shall he
subject to seizure and confiscation in the manner provided in the
Dominion Lands Act.

“(f) If the holder of an entry as above described desires to cut
timber on the land held by him, for sale to either actual settlers for
their own use or to other than actual settlers, he shall be required to
secure a permit from the Crown timber agent in whose district the
land is sitnated, and shall pay dues on the timber xold to other than
actual settlers at the rate set out in section 42 of these regulations,
but the amount so paid shall be refunded when he secures his patent.’

* The Minister states that, prior to the coming into force of the several
Agreements entered into between the Government of the Dominion of
Canada and the Governments of the Provinces of Manitoba, British
Columbia, Alberta and Saskatchewan, respectively, whereby provision was
made for the transfer to the said Provinces, respectively, on the terms
and conditions therein set forth, of the natural resources therein described
(which said agreeruents were confirmed and given the force of Jaw by the
British North America Act, 1930, 20-21 Geo. V, chap. 26 (Imp.) ), permits
to cut timber were, pursuant to the terms of paragraph (f) of section 47 of
the Timber Regulations, granted to entrants for homesteads, purchased
homesteads, or pre-emptions on Dominion lands within the several Provinces
aforementioned, and dues required to be paid as by the said regulation
provided were paid by the permittees to the Dominion Governinent,
subject to the term or condition that the dues so paid should be refunded
to the permittee when he had secured a patent for the land for which he
had made entry.

“ The Minister further states that many such permits were outstanding
and in force at the time the several agreements with the Provinces afore-
mentioned came into force ; that a Jarge number of the holders of such
permits subsequently became entitled to, and received, patents for the
lands in respect of which they had made entry, from the Crown in the
right of the Province within which such lands are respectively situate,
and, thereupon, having thus become cntitled to a refund of dues paid
under the terms of paragraph (f) of section 47 of the Timber Regulations,
made application for such refund of dues cither to the Provincial Govern-
ment concerned or to the Dominion Government; that a question hus
arisen between the Dominion Government and the Government of cach
of the Provinces aforementioned whether the obligation to make the refund
of dues in such cases is, under the terms of the several agreements afore-
meuntioned, an obligation of the Provincial Governments, respectively, or
of the Dominion Government, and that it is expedient that appropriate
action should be taken at once to obtain a judicial determination of this
question to the end that settlers, who are now admittedly entitled to a
refundd of such dues [rom cither the Provinee or the Dominlon, mav he
afforded relief in thar regard, by the responsible Government, at an carly

date.
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“The Committee, on the recommendation of the Acting Minister of
Justice. advise that Your Excellency in Council be pleased, under and in
pursiance of the provisions of section 55 of the Supreme Court Act, R.S.C.
1927, chap. 35, to refer to the Supreme Court of Canada for hearing and
covsideraiion the following questions :—

() Under the terms of the several agreements aforementioned,

is she obligation to refund dues, pursuant to the terms of paragraph (f)

of =ection 47 of ithe Timber Regulations, in the cases aforenentioned,

an obligation of the Doniinion or of the respective provinces ¢
() Tf the obligation be that of the Dominion, is the Donunion
entitled to be reconped by the provinces respectively, the amount of

the dues so refunded 77

The Supreme Court answered the questions as follows :—

v To the Interrogatory numbered One: The said obligation is an
obligation of the respective provinees :

“To the Interrogatory numbered Two: In view of the answer to
Interrozatory Noo One. this question does not arise @ but, if our view
liad Been that the provinces were not under a direet oblication to
refund, we should have considered that the Dominton, on refunding such

dues, would be entitled to recoupment from the province concerned.”

The decision of the appeal depends on the construction of
the terms of the several Agreements between the Dominion and
the Provinces specified in the Order of Reference, but before
their terms can be considered it is necessary to examine the
provisions of the Dominion Lands Act and of the Timber Regula-
tions in so far as they relate to the position of entrants for home-
steads, These provisions were passed by the Dominion Legisla-
ture while the administration of Crown lands in the four
Provinces was vested in the Dominion: in the case of the
* Provinces of Manitoba, Alberta and Saskatchewan, Canada had
retained these lands when these Provinces were constituted
m 1570 and 1905: m the case of British Columbia the lands
in question called the Railway Belt and the Peace River Blocks
had been transferred by that Province to the Dominion for the
purpose of constructmg the railway. The four Agreements were
for the transfer or re-transfer of the lands to the respective

Provinces.

The provisions of the Dominion Lands Act. so far as they are
material to this appeal, are those which dealt with what is called
* Homestead Intry.” By section 11 (1) British subjects or
intending British subjects were enmpowered to make application
for entry for a homestead; if that application were accepted
on pavment of the prescribed fee. the receipt given by the local
agent of the Government was to be a * certificate of entry,”
entitling the recipient to take, occupy, use and cultivate the land
entered for. and to hold possession thereol to the exclusion of
anyv other person. and to bring and maintain actions for trespass
committed on the land. These rights, however, were subject
to the proviso that occupancy, use and possession of land should
be subject to the provisions of the Act or of any other Act affecting
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1t, or of any regulations made thereunder (section 11 (2) ). By
section 11 (6) 1t was provided that an entry for a homestead should
be for the sole use and benefit of the entrant, failing which the
Minister should have a discretion to cancel the entry. An entrant
was bound to perfect his entry by taking up possession of the land
and beginning residence thereon within six months from the
date of the certificate, failing which the entry was liable to be
cancelled ; it might also be cancelled if the entrant in any year
failed to fulfil the requirements of the Act. The area for which
entry was granted was one not exceeding 160 acres. At
the end of three years, the entrant might be granted letters patent
for the land, which thereupon vested in the entrant in fee simple.
Before, however, letters patent could be issued the entrant was
required to have fulfilled certain conditions, and in particular to
have erected a habitable house on the plot and to have cultivated
such an area of land in each year as to satisfy the Minister.

It is unnecessary here to recapitulate the numerous provisions
of the Act in detail on this matter. It is clear that the object
of the homestead system was to encourage settlement and
cultivation as arable land, though by section 27 in certain
cases the land might be used for raising stock.

Except for section 15 (4), which enabled the Minister to cancel
an entry for land within six months if the land were ascertained to
be valuable on account of merchantable timber, that part of the
Act which dealt with “ Disposal of Lands,” and included the
provisions with reference to homestead entries, did not s.pecify
what were to be the entrant’s rights in regard to timber. Another
division of the Act, headed ‘ Disposal of Timber,” dealt -
with the disposal by the Government by public competition of
the right to cut timber on berths not exceeding in area 25 square
miles. By section 57 it was provided that the Governor-in-Couneil
might make regulations for the issue of permits to cut timber (snter
alia) (a) to actual settlers for use for building purposes on their
farms or for fuel for themselves, (b) for sale as cordwood, and also
to other classes of persons and for other objects. As appears
from the Order of Reference quoted above, the Regulations which
are here relevant are there treated as made under section 57, that
view is accepted by the Supreme Court, though the Court is
disposed in the alternative to hold that the Regulations in question
are valid under section 74 (%), which empowered the Governor-
in-Council “to make such orders as are deemed necessary to
carry out the provisions of this Act, according to their true intent
and to meet any case which arises and for which no provision is
made in this Act.” Their Lordships do not, however, consider
the question whether or not the Regulations are valid, to be
open for discussion in this case; they must, however, point
out that they would feel great difficulty in holding that the
relevant regulations could validly be made under section 57 (1)
or (2), though they are inclined to think that they might be
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justified under section 74 (k). But it is not here necessary for
their [ordships or, indeed, competent for them, to express any
decided opinion on the point. They however, are disposed to
read section 37 (@) as referring to the cutting of timber by
actual settlers, on Dominion land other than their own holdings,
and thev think it even clearer that scction 57 (2) (b) relates
to tumber on outside land.

Omn this view. then. there 1s no reference m the Act to the
powers (if any) of an entrant in regard to timber on his land
until the part of the Act which is headed © Summary proceedings
respecting forfeiture and trespass.”  Under that heading there 13
(Ditei alin), section 102, which is in these terms :—

103, Any holder of an entry for a homestead who previous to the

izsue of the letters patent, sells any of the timber on his homestead to

owners of sawmills or to any others than settlers for their own exclusive
use, without having previously obtained permission so to do from the
Minister, is guilty of a trespass and may be prosecuted therefor before a

justive of the peace, and, upon summary convietion, shall be liable to a
penalty not exceeding one hundred dollars, and the timber so =old shall
be subject to seizure and confiscation in the manner hereinbefore provided.”
It is now convenient to tnrn to the Regulations, which in
terms are described as governing the granting of yearly licences and
permits to cut timber on Dominion lands. These are complicated
Reaulations. but only Regulations 47 (e) and (f) are relevant
to thix enquiry or affect homestead entrants. On comparing
Regulation 47 (e) with section 103 of the Act, it appears that they
do not textually agree, as the Supreme Court seem to have
thought : 47 (e) does not, as section 103 does, qualify = any
others 7 by adding the words “ than settlers for their own
exclusive use 1 but that difference 1v not here material, since,
as already explained, the validity of 47 (e) is not in question.
jefore considering the effect of Regulations 47 (e) and (),
which have already been set out in full in the Order of Reference
quoted above. 1t may be useful to consider what is the
position of the entrant between the date of his entry and the
time at which in virtue of the letters patent he becomes owner in
fee of the plot. The transaction under which he acquires his
right as entrant is not easy to bring under the precise description
of contract. In one aspect the terms of the Dominion Lands Act
and the Regulations may be regarded as constituting an invitation
to qualified persons to tender, so that a qualified applicant by
making an application and tendering the fee. makes an offer which
the Government, by giving the receipt, accepts; thus there is
the consensual element which justifies the application of the
term *‘ arrangement ~ even if the term * contract ' is not strietly
appropriate.  The holder of the entry becomes bound, at least
on acquiring possession, to fulfil the terms of the statute and
in particular becomes subject under section 2 of the Act in
regard to his use, occupancy and possession of the land to the
(1 306/11361)71 A 3
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provisions of the Act or any other Act affecting it or of the
Regulations made thereunder. The rights thus acquired by the
holder seem to fall within the language of this Board in Glenwood
Lumber Company v. Phillips [1904], A.C. 405 at p. 408 : —

“If the effect of the instrument ' [or here the transaction]‘‘ is to give
the holder an exclusive right of occupation of the land, though subject to
certain reservations or to a restriction of the purposes for which it may be
used, it is in law a demise of the land itself.”

But whether properly described as a demise or not, the
holder does acquire an interest or estate in the land, subject to
conditions. He acquires the use and occupation for purposes
of cultivation and is bound to cultivate, unless the case falls
within section 27. But until the letters patent are granted the
freehold is in the Crown: and standing timber is part of the
freehold. Thus i Bewick v. Whitfield, 3 P.Wms. 267, Talbot
L.C. said :—

“ The timber while standing is part of the inheritance ; but whenever
it is severed either by the Act of God or by tempest or by a trespasser
and by wrong, it belong to him who has the first estate of inheritance
whether in fee or in tail who may bring trover for it.”

Lord Talbot had in mind the case of a tenant for life, but the
principle is applicable to tenants generally. In the Act timber is
defined as meaning “ trees standing, fallen or cut.” Section 103
of the Act and Regulations 47 (e) and (f) show clearly that there
are limits to the powers granted to entrants dealing with timber.
It is clear that wrongfully to cut timber constitutes trespass, and
hence that term is used to describe the wrongful act in section 103,
and Regulation 47 (e), at least inregard to timber wrongfully cut,
which remains the property of the Crown, as is expressly provided
in the analogous cases under section 63. It i1s not specified in
the Act or Regulations what use an entrant may properly make of
timber on his lot, though it is agreed that he is 1mpliedly entitled
to cut it to clear the ground, or to use as fuel, or to build the
house which under section 16 he is bound to huild as a condition
of being granted letters patent, or to provide fencing and so forth.
But Regulation 47 (e) debars him from selling it, save under a
permit, and regulation 47 (f) forbids him to cut timber on the
land for sale without a permit, save as provided, and 1imposes on
him an obligation to pay dues on timber sold in accordance with
the terms set out in the regulations. These regulations accordingly
constitute restrictions on the rtights conferred by the certificate
of entry; by section 11 (2) the entrant has undertaken to be
bound by these Restrictions, and they are accordingly terms
of the transaction under which the entrant has become entitled
to his interest in the plot against the Crown; equally are the
terms which bind the Crown, such as the obligation to refund
sums paid, terms of that transaction.

But in addition, the right to cut for sale and sell such
timber off the land on paying the prescribed dues under regulation
47 (f) 1s itself not merely a licence, but an interest in lands.  The
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distinction between a licence and a grant is clearly stated by
Romer L.J. in Warr v. London County Councid [1904], 1 K.B.
713, at p. 721, where citing Thomas v. Sorrell. Vaugh., 351, he

(%9

distinguishes “a hcence properly so called ™ from ““a right m
the nature of a profit @ pendre, 1.e. to take something out of
the soil,” which is matter of grant : the latter case he illustrates
bv the instance of a permission not merely to cut down a
tree on a man’s ground. but to carry (or have it carried) awayv.

In their Lordships™ judgment. the dues were paid for the
right to =ell off the land, which was the property of the (‘rown,
the tree« which could not be lawfully either cut for sale or =old
off the kand without permission. Hence the dues were paid m respect
of an interest in the land——that is, in respect of the trees which
till cut were part of the freehold, and in respect of their sale off the
land,  All this without the permit would have been a wrongful
act or trespass.  The contingent obhigation on the (rown to
refund was an mtegral part of the transaction.

1t has been necessary to define the position of the entrant in
ovder to deal with the questions of construction, on which depends
the answer to the questions referred. These questions of con-
struction arise on four separate contracts made hetween the
Dominion on the one hand and the four several Provinces on the
other. These contracts were all of tlhe same character ; in each
case the Dominion undertook to transfer (or in the case of British
(‘olumbia to re-transfer) the Crown lands to the Province respect-
ively In question ; eacl agreement contained a number of detailed
provisions not here material, and also contained certain financial
ternix under whieh annual sums were to be paid by the Dominion
to the Province. The provisions directly relevant to this appeal
.are substantially identical in the four agreements. Those contained
i clauses 1 and 2 of the Manitoba agreement, may be taken as
typical and are as follows :—

“1. In order that the Province may he In the same position as the
orizinal Provinces of Confederation are In virtue of seetion 109 of the
British North America Act, 1367, the interest of the Crown in all (‘rown
lands, mines, minerals (precious and base) and royulties derived therefrom
within the Provioce, and all sums due or payable for such lands, mines,
winerals or royalties shall, from and after the coming into force of this
agreement, and subject as therein otherwise provided, belong to the
Provinee, subject to any trusts existing in respeet thereof, and to any
interest other than that of the Crown in the same, and the said lands, mines,
minerals and royvalties shall be administered by the Provinee for the pur-
poses thereof, subject, until the lLegislature ot the Province otherwise
provides. to the provisions of any Act of the Parliament of Canada relating
to such administration ; any payment received by Canada in respecr of
auy snch lands, mines, minerals or royalties before the coming inta force
of this agreement shall continue to belong to Canada whether paid in
advance or otherwise, the intention that, except as herein otherwise specially
provided, Canada shall not be hable to account to the Province for any
payment made in respect of any of the said lands, mines, minerals or
rovalties before the coming into force of this agreement, and that the
Province shall not be liable to account to Canada for any such payment
made thereafter.
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“2. The Province will carry out in accordance with the terms thereof”
every contract to purchase or lease any Crown lands, mines or minerals
and every other arrangement whereby any person has become entitled to
any interest therein as against the Crown, and further agrees not to affect
or alter any term of any such contract to purchase, lease or other arrange-
ment by legislation or otherwise, except either with the consent of all the
parties thereto other than Canada or in so far as any legislation may apply
generally to all similar agreements relating to lands, mines or minerals in
the Province or to interests therein, irrespective of who may be the parties
thereto.”

The respondent contends that under these clauses the
Dominion is entitled to retain the payment made to the Dominion
under Regulation 47 (f), but that the Province is bound to refund
any amounts which may become due under the same Regulation
to an entrant when he secures his patent. These contentions
involve two main propositions : (1) that dues paid to the Dominion
under the regulations constitute payments within clause 1 in respect
of lands within the Province falling within the agreement, and
(2) that the holder of an entry acquires his position under an
arrangement whereby he becomes entitled to an interest in Crown
lands in the Province as against the Crown or further or alterna-
tively that a permit and pavnient of dues under Regulation 47 (f)
is in itself such an arrangement. From these propositions it
follows. it is contended, that under clause 1 the Dominion is
entitled to retain without being liable to account to the Province
all such payments, made before the coming into force of the
agreement, but that under clause 2 the Province 1s bound to
refund the amounts so paid by an entrant to him when he secures
his patent, as being necessary to carry out the terms of such an
arrangement as clause 2 specifies.

The Supreme Court has accepted these contentions as well
founded, and theiv Lordships agree with the Supreme Court.

T'he appellants have argued that the dues so paid were mercly
deposits which the Dominion received and held simply as stake-
holders subject to an oblization to refund in specie ; hence 1t was
contended, they could never be correctly described as payments
which ever belonged or could continue to belong to the Dominion,
the oblization to refund attached it was sald to the specific
monics paid ; it was © the amount so paid 7 that was to be
refunded and accordingly the hand which received was the hand
to refund. Their Lordships, agreeing with the Supreme Court,
do not accept these arguments. The dues when paid were in no
sense opressed with a trust; they were paid so that they should
belong to. or become the property of, the Dominion; there
simply attached to the Duminion on payment a contingent
personal obligation to refund a corresponding amount if or when
an entrant scenred his patent. The express words of the clause
“ continue to belong ” cannot, in their Lordships’ judgment,
fairly be construed as importing a continuance of anything
bevond the mere fact of “ belonging,” and the express words that
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the Dominion were not to be “ liable to account ™ also import the
intention that the payments so received were to be put out of any
future account between the Dominion and the Province. In
effect a sharp line was to be drawn at the date at which the
agreement should come into force : any such payments before
that date were to be deemed to be for account of the Dominion,
and any payments subsequently were to be for account of the
Province.  This construction ix also supported by the words
“whether in advanee or not.”

(‘lause 1 having thus dealt with the position that there was
to be no accounting on either side for pavinents received
according as the several payvments fell either before or after the
coming nto force of the agreements ; clause 2 dealt with habilitv to
carry out obligations in respect of Crown lands in the respective
Province. The appellants have contended that neither the original
entry nor the securing of rights under Regulation 47 (f) can be

7

described as © any other arrangement, ete..” within clause 2 ; m any
event they further contended that what was to be carried out by the
Province was limited to obligations such as the granting of letters
patent to entrants or the fulfilling of obligation inrespect of actual
lands. such as trusts or onerous covenants. Their Lordships do
not agree with either contention. The words * every other
arrangement. ete.,” following on the words ™ every contract to
purchase or lease any (rown lands ™ seem singularly apt to
describe the complex transaction under which an entrant was
admitted, and one of the terms under which he was admitted was
that il he bhad to pay dues under Regulation 47 (f) he should be
entitled to have them refunded. These were terms which had
to be carried out by the Dominion before the transfer of the
fands to the Province, and accordingly are to be carried out by
the Province after the transfer. The word arrangement is as
Parke B. said in Manning v. Eastern Counties Railiway Co.. 12 M.
& W. 237, “a very wide and indefinite one.”  Their Lordships
need not repeat what they have already said above i explamning
their conclnsion that there was in each such case not simply an
arrangement, but an arrangement whereby the entrant became
entitled to an mterest in land. Tiqually, for reasons already
stated. the actual payment of dues under regulation 47 (f) con-
stituted such an arrangement. which, if occasion arises. must be
carried out 1in accordance with its terms by refunding the
appropriate amounts.

It may seem at first sight unfair that the Province should
refund amounts which the Dormunion has received, but it must be
remembered that this 1s only one ternt in a complicated agreenient
whicli containg other financial readjustments; it may well
have appeared convenient to the parties to avoid all further
cross accounts and draw a hard-and-fast line at the date at which
the agreement should come into force. Inany case their Lordships
think that this conclusion results from the true construction
of the words of the agreement.



10

On this basis it follows that the obligations in question are:
as between the Dominion and the Provinces, obligations falling
on the Province. There remains the question whether the right
of an entrant to claim against the Dominion to be refunded,
has been in any way affected. It is clear that the agreement
in itself in no way binds the entrant: he is not a party to it
and so far hisrights have not been in any way affected. Nor does
the fact that the agreement has in each case been confirmed by
the British North America Act, 1930, which enacts that these
agreements shall have the force of law, necessarily change the
position. The entrant is, quoad his claim to be refunded, in
the position of a creditor, and a creditor is not in law (except in a
few cases such as bankruptcy) compellable to accept as his debtor-
any other person than the original debtor unless he so agrees.
If he does so agree, there is a novation, that is, a new contract,
under which the original debtor is discharged and a new debtor sub--
stituted in his place. But their Lordships agree with the Supreme
Court that in the special circumstances of this case the statute of
1930 did effect such a novation. Under clause 21t 1s the Province,
to which the lands have been transferred, that can alone as a matter
of law thereafter grant the patent to an entrant; the agreement,
made law by the Act of 1930, requires the Province to carry out the
various specified obligations in respect of the lands transferred ;
these obligations are nowimposed on the Province by law; by the
samereasoning they donot any longer attach to the Dominion; that
implies that by law the entrant must go to the Provimmce to obtain
the carrying out of the various obligations which the statute of
1930 by confirming the agreement requires the Province to fulfil.
It follows that even wvis-a-vis the entrant the obligation has
by force of the law become the obligation of the Province. Thus
there is effected by force of the law what may be called a
statutory novation.

If that were not so, the entrant would retain his claim as
against the Dominion, while the Dominion, on settling the claim,
would be entitled to be recouped by the Province. But that
position, though perhaps not different in the final incidence of
the burden, is obviously much less convenient. Nor 1s the
decision now arrived at likely to prejudice the entrant. In
any case he 1s bound by law.

In the result their Lordships are of opinion that the question
nwubered one should be answered as it was by the Supreme
Court. the question numbered two therefore not arising,
and that the appeal should be dismissed. In accordance with
the usual practice in such cases there will be no order as
to costs.

They will humbly so advise His Majesty.
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