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This is an appeal by special leave from a judgment of the High Court
of the Colony of Singapore dated the Ist June, 1949. The appellants had
been convicted in the First District Court of offences against the Prevention
of Corruption Ordinance (No. 41 of 1937). The first appellant, Mohindar
Singh, was sentenced to fines amounting to $3,000 and $10 (he having
been convicted on two charges) and the second appellant, Mohan Singh,
was sentenced to a fine of $1,000. The sum of $2,000 given by the second
appellant as a bribe was ordered to be confiscated. The Deputy Public
Prosecutor appealed to the High Court on the ground that these sentences
were inadequate and by its order the High Court (Murray Aynsley C.J.)
increased the sentences by adding terms of rigorous imprisonment, 18
months in the case of Mohindar Singh and 12 months in the case of Mohan
Singh. Neither of the appellants had appealed against either conviction
or sentence and at the hearing in the High Court no objection to its juris-
diction to entertain an appeal by the Public Prosecutor or his deputy or to
increase the sentences was taken. By the Order in Council dated the 25th
November, 1949, granting special leave the appeal was limited to the
question whether the appeal by the prosecution was incompetent and
whether the Appellate Court had jurisdiction to entertain such appeal or
to make any order thereon other than an order of rejection thereof. Their
Lordships regret that these questions were not raised in the High Court
since they are deprived of the assistance which a consideration of them by
that Court would have afforded.

_ The appeal raises questions of importance for the administration of
criminal justice in the Colony. They may be summarised as follows:
(1) Had the Prosecution. under the Criminal Procedure Code in
force, any right of appeal acainst sentence?
(2) If so, were the grounds of appeal adequate to support the
appeal?
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In addition to these two points raised on behalf of the appellants, a further
point was taken on behalf of the respondent viz. that even on the assump-
tion that the appellants succeeded on either of their two points the appeal
should nevertheless be dismissed on the ground that in exercise of its powers
of revision under the Code the High Court of its own motion had jurisdic-
tion to increase the sentences and that in any event no injustice had been
done.

At the material time the Criminal Procedure Code in force was the Code
of 1910 as amended. Under it rights of appeal are given in respect of
“any judgment, sentence or order pronounced by any District Court ™.
The relevant sections may be summarised, or where necessary quoted, as
follows :—

*296.—(1) No appeal shali lie from a judgment sentence or order
of a Criminal Court except as provided for by this Code or by any
other law for the time being in force.”

(2) No appeal is to lie in the case of certain minor offences.

*299. When an accused person has pleaded guilty and been con-
victed by a District Court or Police Court on such plea there shall
be no appeal except as to the extent or legality of the sentence.

300. When an accused person has been acquitted by a District Court
or Police Court there shall be no appeal except by the Public
Prosecutor.”

*“302.—(1) Except in amny case to which section 296 applies any
person who is dissatisfied with any judgment, sentence or order pro-
nounced by any District Court or Police Court in a criminal case or
matter to which he is a party may prefer an appeal to the High Court
against such judgment, sentence or order in respect of any error in
law or in fact” . . . by lodging a notice of appeal and paying a
fee.

(4) The appellant must lodge a Petition of Appeal.

“(5) Every petition of appeal shall state shortly the substance of
the judgment appealed against and shall contain definite particulars
of the points of law or of fact in regard to which the Court appealed
from is alleged to have erred.”

(6) The appellant may be required to give security for costs.

“(7) In the case of an appeal by the Public Prosecutor no fee
shall be payable nor shall any security be required.”

The powers of the Court on an appeal are set out in sections 310 to 316
which so far as relevant provide as follows: —

“310. At the hearing of the Appeal the Courl may, if it considers
there is no sufficient ground for interfering, disiniss the appeal or
may—

(a) in an appeal from an order of acquittal, reverse such order
and direct that further inquiry shall be made or that the accused
shall be retried or committed for trial, as the case may be, or find
him guilty and pass sentence upon him according to law ;

(b) in an appeal from a conviction,

(1) reverse the finding and sentence and acquit or discharge
the accused or order him to be retried by a Court of compe-
tent jurisdiction or committed for trial ; or

(2) alter the finding, maintaining the sentence, or, with or
without altering the finding, reduce or enhance the sentence ;
or

(3) with or without the reduction or enhancement and with
or without altering the finding, alter the nature of the
sentence ; "
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(c) in an appeal from any other order, alter or reverse such
order.”

(The words ™ or enhance ” and ™ or enhancement ” were first inserted in
1933.)

“315. No judgment, sentence or order of a District Court or Police
Court shall be reversed or set aside unless it is shown to the satisfac-
tion of the High Court that such judgment, sentence or order was
either wrong in law or against the weight of the evidence.”

It is to be noted that the powers conferred by section 310 are exercisable
“at the hearing of the appeal ™ which in their Lordships’ view means an
“appeal ” properly brought within the limits laid down by the earlier
group of sections. But although tne right of appeal itself and the powers
exercisable by the court upon an appeal are two different matters yet the
two sets of provisions must be read as a whole. It is scarcely to be
supposed that there would be a lack of coincidence between what are two
parts of one coherent scheme.

Their Lordships will now address tiiemselves to a consideration of the
two points submitted on behalf of the appellants. It is not in dispute that
if the Public Prosecutor (or his deputy—no distinction is to be drawn
between them) has a right of appeal in the present case it must be found
in section 302. That section confers the right of appeal there described
on “ any person who is dissatisfied with any judgment, sentence or order ”
etc. Mr. Page on behalf of the appellants maintained that the word
‘“person” here does not include the Public Prosecutor. The Crown, he
says, is the appellant and the Public Prosecutor merely represents the Crown.
He refers to the definition provisions in the Code. They contain no
specific definition of the word “ person” but section 2 incorporates the
definition contained in section 11 of the Penal Code of 1872 which provides
that:

“ the word ‘ person’ includes any company or association or body
of persons whether incorporated or not.”

This definition, Mr. Page contended, is not apt to describe the Crown
or the Public Prosecutor as representative of the Crown. On the other
hand the position and duties of the Attorney General as Public Prosecutor
are defined in chapter 34 of the Criminal Procedure Code and by section
402 (6) he and no other “ person” is authorised to appear on behalf of
the Crown in a criminal appeal. That he is recognised by the language of
that Code as a * person ” seems to their Lordships clear beyond dispute.
He is referred to in section 300 as one having a right of appeal in the
case of an acquittal and the language of the section is not so apt to confer
a right not conferred elsewhere as it is to state an exception from a general
prohibition against appeals where an accused person has been acquitted.
This, in their Lordships’ opinion, points strongly to the view that section
302 confers on the Public Prosecutor the right of appeal which section 300
thus preserves and it can only do so if he is included in the word
“ person ”. Further, sub-section (7) by dispensing with the payment of a
fee and the provision of security “in the case of an appeal by the Public
Proszcutor ” is in the opinion of their Lordships a clear indication to the
same effect. Mr. Page attempts to reconcile this sub-section with his
proposition by suggesting that it refers not to a right of appeal given to the
Public Prosecutor as a “ person ” within section 302 but to the special
right of appeal which he says is conferred upoh him eo nomine by section
300. Their Lordships cannot accept this contention. The language of sub-
section (7), its position as a sub-section of section 302, the facts that it is
only by virtue of that section and not by virtue of anything in section 300
that a fee and provision of security would be required and that if the sub-
section was only intended to refer to the single case of the appeal referred
to in section 300 it would naturally have been treated as a proviso to that
section satisfy their Lordships that the Public Prosecutor is a * person”
having such rights of appeal as are conferred by section 302. A similar
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view was taken by Terrell Ag. CJ. in a case under the coriesponding
provisions of :he Criminal Procedure Code of the Fedciated Malay Staces
(Public Prosecutor v. Rudguard F.M.S. L.R. 1938 p. 215).

The second of the two points taken on behalf oi the appellants raises a
more difficult question viz. whether the Public Prosecitor can maintain
an appeal against sentence upon the single ground that it is inadequate.
The contention of Mr. Page is that he cannot, that an appeal against sen-
tence like an appeal against “ judgment or order,” must be in respect of an
“error in law or in fact ” and that inadequacy by itsclf is not sufficient.
This argument 1s based on weighty considerations. They may be suin-
marised sufliciently tor present purposes somewhat as icllows. The words
“error in law or in fact ” refer to all three matters in relation to which an
appeal may be brought viz. * judgment, sentence or order . The phrases
‘“‘error in law ” and “ error in fact ” embody two distinct classes of error,
they are technical phrases in common use in the law and their meaning
is not in doubt. Qucstions of “law ” and ¢uestions of “fact” may be
combined in a question of ** mixed law and fact ” but the judicial process
of dealing with any of these three classes of question is different in kind
from the judicial process of exercising a discretion conferred by law such as
the discretion exercised in the selection of an appropriate sentence. The
phrase interpreted in its technical sense has sufficient content when applied
to the case of sentences. In imposing the sentence the Court may have
fallen into an error of law e.g. if the sentence imposed is greater than the
law permits or is less than the law requires. There is more difficulty in
finding a content for the phrase ““ error in fact” when applied to sentence.
Their Lordships are, however, of opinion that there is a sufficient content
in that in imposing a sentence the judge may have been misled by some
error of fact. In any event an excrcise of discretion which errs only on
the side of leniency or severity cannot on that account alone be said to
involve error either in law or in fact. It is conceded by Mr. Page that
his interpretation restricts the right of appeal against sentence within
narrow limits as regards both appeals by the convicted person himself
and appeals by the Public Prosecutor: and also that it may lead to certain
anomalous results.

The contrary argument derives its chief strength from the following
considerations. To apply the phrase *error in law or in fact” in the
case of sentence in the manner suggested involves too technical a construc-
tion which not only raises inconsistencies with other expressions in the
relevant parts of the Code but leads to results so anomalous that the
legislature cannot be supposed to have intended them. A striking incon-
sistency appears in section 299 where the appeal referred to is “ as to the
extent or legality of the sentence ”. Section 302 is the only section by
which an appeal is affirmatively “ provided ” within section 296. and in
section 299 the appeal is not “ provided ” but is merely excepted from a
general prohibition against appeals in the case of acquittal. The appeal.
referred to in section 299 being therefore merely an example of the general
right of appeal given by section 302, that general right must be interpreted
as covering the example. This must mean, it is said, that the phrase
“error in law or in fact” is intended to be wide enough to cover the
case of complaint against a sentence on the sole ground of “extent ™ i.e.
that it is either excessively lenient or cxcessively severe. Moreover it is
said that a construction which treated section 299 as giving by some sort
of implication a special right of appeal would lead to the anomalous result
that whereas an appeal as to “extent” of sentence under section 299 not
based on an alleged * error in law or in fact ” (whether it be an appeal by
the person convicted or by#%he prosecution), would be open where the
accused person had pleaded guilty, but where he had not so pleaded it
would be limited to cases of “error in law or in fact”. Tt is further
pointed out that under section 310 the court has power where there is an
appeal against conviction on its own motion to reduce or enhance the
sentence so that in a case where the appeal is against conviction alone
the power of the court is apparently a power at large.

Their Lordships have carefully considered these and other arguments.
They fully appreciate the importance of avoiding, so far as the words and
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context fairly and reasonably permit, a construction which would lead to
anomalous or patently unreasonable results. On the other hand it is Lo be
remembered that the desirability of avoiding such results must not be
allowed to give to the language used a meaning which it cannot fairly
and reasonably bear. If the legislature has used language which leads to
such results it is for the court te give effect to it. The function of the
court is interpretation, not legislation. The limits thus imposed on the
court prevent the twisting of words and phrases into a sense that they
cannot fairly and reasonably bear. Words having a (echnical meaning,
words which are in effect words of art, are in essence more recalcitrant
than words which do not possess that character. Where the legislature
selects technical words to convey its meaning it is not in general to be
supposed that it uses them in any but their technical sense or that their
technical sense was unfamiliar to it.

In spite of the difficulties raised by apparent inconsisiencics and sug-
gested anomalies to which Mr. Gahan for the respondent rightly calls
attention, their Lordships are of opinion that they are not sufficient to
justify an interpretation of the words “ error in law or in fact ” in any but
the natural sense that they convey to one famjliar with legal phrascology.
If there are anomalous consequences it is for the legislature if it thinks
fit to correct what has resulted from an infelicitous choice of words. But
the suggested anomalies do not appear to their Lordships to arise of
necessity.  For example, the word * extent ” in section 299 to which refer-
ence has been made need not. as it seems to their Lordships, be construed
as having a scope going heyond error in fact or law. It seems to them
preferable to read section 299 as a proviso to the general right of appeal
given by section 302 and to construe the werd “extent™ in a sense
subordinate to and consistent with the technical phrase * error in law or in
fact ™ rather than to twist the sense of that phrase to make it accord with
a wider meaning of the word “extent”. The main difficulty caused by
the interpretation which their Lordships feel constrained to adopt appears
to them to be in the very strict limitation which it imposes on the per-
missible grounds of appeal against sentence as regards both undue severity
and undue leniency, But although their Lordships cannot avoid the
suspicion that the intentions of the legislature may well have been more
generous in these respects, they are forced to the conclusion that the
language chosen to give effect to such mtentions, if they existed, was not
well chosen for the purpose.

Before leaving this branch of the case their Lordships desire to refer to
two matters. 1heir view, they think, is reinforced by a consideration
which was strongly urged by Mr. Page. By sub-section (5) of section 302
*every 7 petition of appeal must contain * definite particulars of the points
of law or fact ™ in regard to which error is alleged. This requirement is
quite general and it 1s impossible to exclude from it the case of an appeal
against sentence. It is wide enough to cover an appeal “as to the
extent " of the sentence which is contemplated by section 299 and in their
Lordships’ view supports the limitation of the word “ extent” which is
suggested above. Now when the petition of appeal in this case is looked
at there is, as Mr. Page convincingly points out, no particularisation of
any error either of law or of fact. The only ground of appeal mentioned
in it is *“ That a sentence of fine only in the circumstances of this case is
manifestly inadequate as a deterrent of similar offences ™. 1Tt is on the
ground of its inadequacy alone that the High Court increased tie

The other matter appears to their Lordships to be at any rate useful as
an illustration of the argument. It is common ground that, subject to
variations, the Criminal Procedure Code of the Colony is, broadly speaking,
based on the Indian Code. That Code has dealt with the difficulty that a
sentence which is unimpeachable on the ground of error in law or in fact
is a matter of discretion only and that if power to reduce it is to be given
to zn appellate court language apt for that purpose must be used. By
section 418 of that Code (Act V of 1898) it is provided that an * appeal
may lic on a matter of fact as well as a matter of law ” except that in the
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case of a jury trial it is to lic on a matler of law only and the ™ kxpiana
tion ” says that * the alleged severity of a scatence shalil for the purposes
of this section be deemed to be a matter of law ”. This appears to their
Loraships to recognise that severity of sentence requires io be artilicially
brought within one or other of the two permitted categories, that of law
being selected in order to cover the case of a jury trial. It is worthy of
note that a similar device was adopted in the Code of Criminal Procedure
of the Malay States (referred to above) where section 307 (i) gives a right
of appeal *tor any error in law or in fact” and sub-section (iv) adopts
thie language of the * Explanation ” to section 418 in the Indian Code.

Having regard to the conclusion at which they have arrived their Lord-
ships do not find it necessary to discuss at length certain other matters
which werc mentioned in argument. They may, however, make one
observation. Their Lordships find no practical difficulty in the fact that
in the Code as ii now stands the opening words of section 302 (1) drop
the reference which had appeared in the earlier Code of 1900, to what
are pow sections 299 and 300. Those two sections and section 302 itself
must be read together in any case and reconciled with one another what-
ever may have led the legislature to drop the reference. Their Lordships
see nothing in their having done so which can prevent section 302 giving
a general right of appeal or can exclude the Public Prosecutor from the
operation of the section.

It remains to consider the argument in opposition to the appeal which
is based on the powers of revision given to the High Court. Those powers
are contained in setions 317 to 324 of the Code. Sections 320 and 322 are
the most important and they provide as follows: —

“320.—(1) The High Court may call for and c¢xamine the record
of any proceeding before any inferior criminal Court for the purpose
of satisfying itself as to the correctness, legality or propriety of any
finding, sentence or order recorded or passed and as to the regularity
of any proceedings of such inferior Court.”

“322.—(1) The High Court may in any case, the record of the
proceedings of which has been called for by itself or which otherwise
comes to its knowledge, in its discretion exercise any of the powers
conferred by sections 305, 309, 310 and 311 of this Code.

(2) No order under this section shall be made to the prejudice
of the accused unless he has had an opportunity of being heard either
personally or by advocate in his own defence.

(3) Nothing in this section shall be deemed to authorise the High
Court to convert a finding of acquittal into one of conviction.”

Section 324 provides tor certification by the High Court when it revises a
case under these provisions. That section differs in. language from section
313 which deals with certification of the result of an appeal and was the
section followed in the present case.

Mr. Gahan for the respondent submits that although the matter was
brought before the Chief Justice by way of appeal and the certificate was
a certificate under section 313 the same order could have been made by
the Chief Justice sitting in revision ; that the reason why he did not so
sit was that the petitioners had chosen not to raise the points now raised
as to the competency of an appeal ; that had those points been raised it
would have been a simple matter of form for the Chief Justice to convert
the sitting into a sitting in revision ; that the only matter of substance
discussed before the Chief Justice was whether or not the sentence ought
to be increased ; that the accused had the protection afforded by section
322 (2) in that they had the opportunity of being heard: and that in
consequence no miscarriage of justice can be said to have taken place.

There appear to their Lordships to be a number of objections to this
argument. It is based on the theory that the Board is entitlsd to treat the
order appealed against as unobjectionable on the ground that it might have
been validly made under a different section in exercise of a different
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statutory power. It was made on an appeal and their Lordships have
already held thai the appeal was not competent. It would therefore be
necessary in order to give efiect io the argument to substitute a valid
decision under a notional exercisc of the discretionary power of revision
which the Higih Court never purported to exercise at all. it may be quite
true that it was within the jurisdiction of that court to exercise that juris-
diction. But it would be without precedent for the Board to treat a
discretionary power as having been exercised in order to support a
decision made without reference to the power and without there being any
intention in the court to exercise it. It is no doubt true that for practical
purposes it was a discretion to increase the senience wiicii the courl in
fact purported to exercise under the jurisdiction which it was (wrongly as
their Lordships have said) assuming on the appeal. But tempting though
it might be to say that after all no harm has been done, their Lordships do
nol think that a sufficient ground for treating something as having bcen
done which was not done. The discretion under the revision sections wa:
not in fact exercised and it would be in their Lordships’ opinion dangerous
to suppose that diflerent arguments might not have been advanced if the
court had been to the knowledge of the accused acting in revision. Want
of jurisdiction is, their Lordships think, too serious a matter tc be treated
in so casual a way. It has been spoken of in many judgments of the
Board as one of the matters which lead to sericus miscarriage of justice.
Strict observance of the law as to jurisdiction is one of the fundamental
rules in the administration of justice.

But their Lordships think that there is a special reason on the facts of
this case for not accepting the argument advanced on behalf of the
respondent. The Chief Justice did not have before him the arguments
against the competence of the appeal which have been placed before their
Lordships. In strictness it was for the court to dismiss the appeal as
incompetent even though no objection on that ground was taken on behalf
of the convicted persons. It is not surprising in the circumstances that
this course was not taken and their Lordships do not suggest any criticism
in that regard. But if the point had been taken and decided as it should
have been decided a further question would have arisen. If the learned
Chief lustice had then proceeded to -act under the Revision sections it
would liave been open to the accused to argue that under those sections it
was equally necessary for the court to base any exercise of its powers
(which are referentially imported from the appeal secticn 310 into the
revision section 322) on an error in law or in fact. It might have been
argued that unless this was so the court would have been empowered not
merely to alter a sentence but also to reverse a judgment of acquittal or
conviction without the necessity of finding any error in law or in fact at
all, notwithstanding the presence of the words * correctness, legalitv or
propriety ” in section 320 which deals with a difierent matter. Their Lord-
ships express no opinion on this topic. It is sufficient for them to say that
the argument would have been a legitimate one and had it been successful
the court would have been just as powerless to increase the sentence under
the revision sections as 1t was under the sections relating to appeal. 1t
would not in their Lordships’ view be right to dismiss thie appeal on the
assumption, which is fundamental in Mr. Gahan’s argument. that the
court could clearly have done in revision what it was not competent to
it to do on appeal i.e. to increase a sentence without there being any error
in law or in fact.

Their Lordships should add that they do not accept Mr. Page’s conten-
tion that the case is not one where it can be said that the record came “ to
the knowledge of the Court ” within the secticn 322, They consider that
the requirements of the section in that respect were duly satisfied. They
also make no reference to the Indian cases of Kishan Singh v. The King-
Emperor (L.R. 55 1.A. 390) or Savyapureddi v. The King-Emperor (L.R.
48 I.A. 35) cited by Mr. Page. In those cases the questions of want of
jurisdiction were of a different character.

Their Lordships will humbly advise His Majesty that the appeal should
be allowed.
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