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IN THE PRIVY COUNCIL Hoe 7 of 1961
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UNIVERSITY OF LOMDON
VLG ON APPEAL

TROM THE HIGH COURT OF AUSTRALIA

INSTITHTE OF ANV ANCED
LEeat gitpie

|
T o BETWEEN:  “"DENNIS HOTELS PROPRIETARY LIMITED Appellant

A - and -
(355"
THE STATE OF VICTORIA and
HENRY EDWARD BOLTE Respondent s

- and -~

THE COMMONWEALTH OF AUSTRALIA, THE
STATE OF NEW SOUTH WALES AND THE
ATTORNEY GENERAL OF THE STATEH OF
NEY__SOUTH WALES

10

THE STATE OF WESTERN AUSTRALIA

and THE ATTORNEY GENERAL of the

STATE OF WESTERN AUSTRALIA THD

STATE OF SOUTH AUSTRALIA and

THE ATTORNEY GENERAL OF THE STATE

OF SOUTH AUSTRALIA and _THE STATE

OF TASMANIA and THE ATTORNEY

GENERAL OF THE STATE OF TASMANTA Interveners

20

CASE FOR THE STATE OF NEW SOUTH WALES AND

THE ATTORNLY GENERAL OF THE STATE OF NEW

SOUTH WALES AS INTERVENERS

RECORD,
1. This Appeal 1s brought by Special Leave granted

by Her Majesty by Order in Council dated 3rd p. 95.
August 1960 from a judgment of the Full _
Court of the High Court of Australla dated p. 94,
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26th February 1960 which allowed a demurrcr by
the Respondents (defendants) to a Statement of
Claim of the Appellant (plaintiff) so far as
1t sought a Declaration that section 19(1)(a)
of the ILicensing Act 1948 (Victoria), as
amended, was 1nvalid in that 1t purported to
impose a duty of excise contrary to the provi-
sions of section 90 of the Commonwealth of
Australia Constitution Act 1900,

Before the High Court the Appellant had sought
to recover fees which i1t had paid for a
victualler's licence under section 19(1)(a) of
the Licensing Act 1928(hereafter referred to
as "The Victorian Act") and also fees which

it had paid for temporary victualler's licen-
ces under section 19(1)(b) of that Act. The
basis of the Appellant's claim was that the
fees payable under these sectlons were duties
of excise within the meaning of s. 90 of the
Constitutions; that the power to impose such
duties was granted exclusively to the Parlia-
ment of the Commonwealth of Australia by that
sections and that, therefore, sections
19(1)(a) and (b) were invalid., The Appellant

sought Declarations accordingly and also an
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injunction restraining the Respondents {rom imposing
nnd collecting thesc fees.

The Respondents demurred to the whole of the State- D
ment of Claim on the ground that 1t disclosed no
cause of action in that neilther of the sections
i1mposed or purported to impose a duty of excilse
contrary to section 90 of the Constitution and

each of them was a valid law of the Parliiament

of the State of Viectoria.

The Full High Court by a majority (Pullagar, Kitto,
Taylor and Menzles JJ.; Dixon C.d., McTlernan

and Windeyer JJ. dissenting) allowed the
Respondents' demurrer so far as 1t related to P.
section 19(1)(a) of the Act, but by a majority |
(Dixon C.J., McTiernan, Menziles and Windeyer JJ.;
Fullagar, Kitto and Taylor JJ. dissenting) over-
ruled the demurrer so far as 1t related %o

section 19(1)(b). The Respondents have not

sought to appeal from the judgment of the High

Court so far as 1t relates to s. 19(1)(b)..

The Liquor Act 1912, as amended, of New South

Wales (hereafter referred to as "The New South

Wales Act") i1s 1n pari materia with the Vie-

torian Act. The decision of the High Court and

the reasons of the majority of the Judges

10,
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upholding the validity of s. 19(1)(a) of the
Victorian Act would, 1t 1s submitted, support

the validity of corresponding provisions of the

New South Wales Act and uphold the constitutional

power of the State of New South wWales to enact
such provisions.

The Order 1in Council by which the Appellant was
granted leave to enter and prosecute this Appeal
provides that the Respondents may ralse as a
preliminary polnt the plea that the Appeal is
incompetent without a certificate of the High
Court of Australia that the duestion railsed in
the fippeal is one which ought to be determined
by Her Majeéty in Council. These Interveners
desire to support the objection of the Respond-
ents to the competency of the Appeal and they
submit that the question which the High Court
decided, namely, whether section 19(1)(a) of
the Victorian Act was within the legislative
power of the State of Victoria is a question as
to the limits inter se of the constitutional
powers of the Commonwealth and those of the
otates within the meaning of section 74 of the
Constitution and the Interveners adopt and rely

upon the arguments set forth in the Case for
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the Respondents in support of this submission,

The Intervencrs also support the Respendents! casce
for the validity of section 19(1)(a) of the
Victorian Act. The similarity of the lew South
Wales Act to the Victorian Act both 1n 1ts

general scheme and 1n 1ts provisions imposing

fces upon the grant and renewal of liquor

licences appears from the following comparisons

The Victorian Act.

The Victorian Act provides for the regulation

and control of the sale of liquor 1n Victorilia and
1t does this principally by means of a discretion-—
ary licensing system. As appears from the
provlsions of the Licensing Act 1958 which re-
enacts with no material alterations the provi-
sions of the Licensing Act 1928, the sale of
liquor without a licence, or contrary to the pro-
visions of a licence, 1s prohibited (s. 154).

The Act permits the granting of licences of various
descriptions, including victualler's licences and
temporary victualler's licenses; a victualler's
licence is 1n force to the end of the year for
which 1t 1s granted and authorises the licensee

to sell and dispose of liguor in any quantity

on the premises specified 1n the licence; a

RECORD,
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temporary victualler's licence is in force for
g limited period specifilied in the licence

(ss. 7, 8, 9). Applications for the grant or
reneval of licences must be made to the Ligen-—
sing Court constituted under the Act (s. 80)
and the Court may, on various grounds grant or
refuse such applications. If the Court accedes
to an application for the grant or renewal of a
licence, it is required to issue a Certificate
aind cause a duplicate thereof to be transmitted
to the aporopriate Public Officer (s. 96). Upon
the grant or renewal of a licence a fee pres-—
cribed by s.l19 of the Act is payable by the
applicant or holder of the licence and s. 97
requires that this fee be paid to the Public
Officer before the licence may i1ssue. An
applicant for the grant or renewal of & licence
1s required to furnish particulars to enable
the Court to estimate the amount of the fee
payable (s. 21) and the Court is directed fin-
ally and conclusively to fix the amount of any
fee payable on a percentage basis under the Act
and to fix such sum as it thinks reasonable in
any case where information is not or cannot be

produced to the Court or is incomplete or
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insufficlent to cnable the Court to determine the

rosgs amount pald or payable for liquor purchased

3

—~

s. 20). The Act generally regulates the premices

hours and conditions under which a licensce may

lawfully sell liquor. The provisions of s. 19

challenged by the Appellant arc in the following

terms:

Section 19(1): The feces to be paid for such

licenses respectively shall be as followz:—

(a) Tor any of such licenses, other than those
for which speclal provision 1s made 1n this
sectlon, the fee shall be equal to the sum
of si1x per centum of the gross amount (in-
cluding any dutles thereon) pald or payable
for all liquor which during the twelve months
ended on the last day of June preceding the
date of application for the grant or renewal
of the licence was purchased for-the premises
or (in the case of a packet licence) the
vessel 1n respect of which such grant or
renewal 1s sought;

(b) For a temporary victualler's licence or a
temporary packet licence - One pound for each
day during which the licence will be in forcc

in respect of each booth stall bar or place

RTCORD,
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from which ligquor will be sold in the case of

a temporary victualler's licence and One pound

for each day during which the licence will be
in force in the case of a temporary packet
licence, and in either case a further fee
equal to the sum of six per centum of the
grogdg amount (1nolud1ng any duties thereon)
paid or payable for all liquor purchased for
sale or disposal under such licence.,

The New douth Wales Act,

hs in the case of Victoria, the New South Wales
Let regulates and controls the sale of liquor
principally by means of a licensing system. The
Act prohibits the sale of ligquor by any person
unless he i1s authorised under the Act to sell the
same and prohibits him from selling liguor other-
wise than 1in accordance with the terms of the
authority conferred on him under the Act (s. 43),
The Act provides that a Licensing Court may grant
and renew various descriptions of licences for
the sale of liguor including publican's licences
and booth or stand licenses (ss, 4, 5, 10, 14(1)).
Licences, other than booth or stand licences, are
in force from the date of grant until the 30th

June next following (s. 14(2)); and are renewable
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annually upon applicntion to the Licensiis Court
(s. 35). Booth or stand licences are in force
only for particular days specifiled in the Lilcence
(ss 20). Under Part X of the Act Certificates of
Registration authorising the Secretary of a club
to sell liquor on club premlses may be gcranted
(s. 1324) and these Certificates are 1in force
from the date of 1issue until the 30th Junc next
following and may be renewed annually (s. 144).
A fee 1s payable upon the grant or renewal of a
licence or Certificate of Registration (ss. 21,
1504) and the amount of any fee payable on a
percentage basls on the renewal of a licence or
Certificate of Registration 1s fixed finally and
conclusively by the Licences Reduction Board
constituted under the Liquor (Amendment) Act
1919 (s. 2%(1) s. 1504(2)). Upon the first
renewal of a licence or Certificate of Registra-
tion after the grant of a new licence or Certi-
ficate of Registration or where no information
or insufficient information 1s furnished to
enable the Board to fix the fee upon a percent-
age basis the Board 1s empowered to fix the fee
at such amount as 1t thinks falr and reasonable

(s, 23(2) s. 1504(3)). The Board 1s recuired

RLCORD,
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to inform the Clerk of the Licensing Court of the

District wherc the premises are situated of the

amount of the fee (s. 23(3) s. 1504(4)). and

payment of the fee 1s a condition precedent to the

1gssue of the licence or Certificate of Registration

(se 32 5. 139(3)).  The holder of a publican's

licence or of a club Certificate of Registration

is required to submit, before renewal of a licence

or Certificate of Registration, returns of liguor

purchases for the purpose of assessling the fees

(se 22(1), s. 1514). As in the case of the

Victorian Act the New South Wales Act regulates the

premises hours and conditions under which a licensee

may be permitted to sell liquor (ss. 25, 26, 404,

40B 44-46, 49, 53, 57, 65). The provisions of

S. 21 of the New South Walesg Act (the section

corresponding to s. 19 of the Victorian Act) and

of s. 150A of the New South Wales Act are, so far

as material, as follows:-

Se 21(1) The followlng fees shall be paid in respect

of licences under this part namely :-

() TFor a new publican's licence such sum (not ex-
ceeding five hundred pounds) as may be fixed by
the Licensing Court granting the licence.,

(b) For the renewal of a publican's licence, a sum
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11.

cqual to five pounds per centum of fthe gross cmount
{(including any duties thercon) paid or payable for
all liquor (other than liquor sold by the licensce
to other licensed persons) which, during the tielve
months ended on the thirty first day of December
next preceding the date of the application for the
rencwal of the licence was dellvered upon or pur-
chased for the premises in respect of which each
such renewal 1s sought or any neighbourilng premi-~
ges 1n which the licensee temporarily carried on
business pursuant to an authority given underx
section forty of this Act, and including all liquor
delivered by him or on his behalf upon, or
purchased by him for any booth or stand 1n rcspecd
of which a licence was, during the soid period of
twelve months granted to him or to any other
person.
For a booth or stand licence two pounds per day,
S, 1504.(1) The following fees shall be pald in
respect of Certificates of Regilstration granted
or renewed under thls part, namely:
(a) Tor a new Certificate of Registration of a

club such sum (not exceeding £500) as may be

fixed by the Licensing Court granting the
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Certificate; 1In no case shall the fee payable
under this paragraph exceed a sum calculated
at the rate of one pound for each bona fide
member of the club at the date of the appli-
cation as shown on the statement required to
be furnished under sub-section two of section
one hundred and thirty-six of this Act;

(b) TFor the renewal of a Certificate of Registra-
tion of a club a sum equal to five pounds per
centum of the gross amount (including any 10
duties thereon) paid or payable for all liquor
wvhich, during the twelve months ended on the
thirty-first day of December next preceding
the date of application for the renewal was
delivered upon the club premises or purchased
for or on behalf of the club.

These Interveners submlt that the fees imposed by

S. i9(1)(a) of the Victorian Act are not duties

of exclse, The 1liability to pay them 1s not tied

to or dependent upon the manufacture or production 20

of the liquor or the taking of any step or the

maliing of any transaction between the manufacture
or production of the liguor and 1ts distribution
to the consumer, It 1s not a tax “on the goods™

but on the right to engage in a particular buslness
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in which the competition 1s limited by the Strtute.
The liability to pay the fees 1s tied entircly to
the grant or rcnewal of the liccnece »nd the guantun
of the fece 15 a measurc of the sise of the licen—
sce's business varylng with the value of the
privilcge which the licence gives him, The features
of the Viectorian Act which support the forcgoling
submissions and which are also to be found in the

Nevr South Wales Act are briefly as follows:-

(a) The Licensing system under the Act 1s
manifestly a means adopted for effecting a
comprehensive and strict control.of the +trade
in liquor 1in the public interest., The control
and regulation of the trade with this objec—~
tive preponderates throughout the provisions
of the Act, There can be no suggestion that
the ralson d'etre of the licensing system 15
the exaction of a charge on liquor.

(b) The "Keystone of the whole licensing system”

(so described by Fullagar J. in Berzin v. Stack

88 C,L.R. ét p. 260) ié the prohibition in

S. 154 of the Act against trading in liquox
without a license. Since the Act and a
licence granted thereunder confines the author-

1ty to sell and dispose of liguor to the
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premises specified in the licence and in other
ways 1limits the authority of the holder to
trade, the effect of the prohibition in s.l154
1s that the grant of a licence confers upon
the holder not only a privilege to carry on a
business otherwise unlawful but confers a
measure of security from competition, the only
competitors being other holders similarly
confined to specified places of busiliness and
similarly limited in thelr authority to trade 10
in liguor.,

The licence fee 1s payable only by virtue of
the grant or renewal of the licence. It 1s
then payable in full and no right to refund
arises i1f no sales or othw dealings in liquor
are made pursuanf to the privilege conferred
by 1it.

No particular purchase, sale or other dealing
by the licencee or any other person i1tself
attracts any liability to pay a charge. In 20
particular the purchase of stock from time

to time by the licencee creates no liability,

- for no fee is payable unless and until the

licence is renewed, It folloes that the

liability 1s not related to transactions in
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(e)

(h)

15.
RECORD.

liquor.
The fec 1s quantificd by the valuce of past
purchascs of liquor and 1f the licunce 1 notb
rencwed no liability attaches to anybody 1n
respect of the purchases. If the holder
does not renew 1t, no liability ottaches to
him for his purchases or other dealings in
the liguor,
In the case of a new licence a feo 1s still
payable for the grant even though no purchases
have been made.
The amount payable by the grantce for a grant
or renewal of a licence 1is the same whetherx
during the currency of the licence he sellg
more or less liquor than he or thce previous
holder of the licence purchased in the previous
year.,
The value of the past purchases on which the
fee 1s assessed 1s an approximate measure of
the size of the business carried on at the
licenced premises and a falr, if not exact,
iIndication of the value to the grantee of the
privilege to be conferred on him by the grant
of the licence. Accordingly, as between

different licencees, the prices they have to
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pay for the privilege of engaging 1n the
business varles with the value of the
privilege which the licence gives.
In the light of these considerations, it 1is
submitted that the fees imposed by s. 19(1) (a)
of the Victorian Act are properly to be charac-—
terised as fees imposed by the State upon the
grant of a licence or privilege of a quasi-
monopolistic kind to carry on a business and as
such are within the power of a State to impose. 10
The Interveners adopt and rely upon the argu-
ments set forth in the Case for the Respondents
in support of this submission.
If, contrary to the Intervener's submissions, 1t
should be held that this Appeal 1s competent,
the Interveners submit that the Appeal should be
dismissed for the Reasons set forth in the Case
for the Respondents.
R. R. DOWNING
K. J. HOLLAND 20
MERVYN HEALD
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