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1.

IN THE JUDICIAL COMMITTEE OF THE PRIVY COUNCIIL No. 18 of 1966
Iy e~ e et e e et e et e~ ]
O APPELL

, TROM THE FEDERAL COURT OF MALLYSIA

b o o o o o

IN THE MATTER of CIVIL SUIT No. C/70/63% of 1963 in the
High Court in Borneo at Kuching

AND IN THE MATTER of THE LAND CODE %CH&PTER 81 of the
Laws of Sarawak) Paxrt IV

AND IN THE MATTER of THE ACQUISITION OF K.O0.T. 16178 and
K.0.T. 156179 of Xuching

16 BETWET N: AIK HOE & COMPAWY LIMITED
~ and - (Objector) Appellant

SUPERINTENDENT OF LANDS AND
SURVEYS, FIRST DIVISION (Respondent)Respondent

W

RECORD 0F PROCEEDINGS
No. 1 In the High
STATUTORY STATEMENT UNDER SECTION 57 OF Court of Borneo
TR LATD CODE
No. 1
MALAYSIA Statutory State-
IN THE ETGH COURT IN BORNEO mont under
HOLDEN A Section 57 of

20

OTVIT SUIT NO. G/70/63 the Land Code.

25th January,

ATK HOE & CO., ITD. ... Objector 1965
SUPERINTENDENT OF LANDS AND SURVEYS,
FIRST DIVISICN ..+ Respondent

=

4 STATUTORY STATEMENT REQUIRED UNDER SECTIO

OF THE 14ND CODE IN RESPECT OF AWARDS O
COVPENSATION 1MADE URDER PART IV _OF THE LAN
CODE.

T

(8gd.) A. P. PORTER.

30 U SUPERTNTENDENT OF
TANDS AND SURVEYS,
FTRST DIVISION.



In the High Append below are sbatements required by
Court of Borneo section 57 of the Land Code for the information
of the Court.

No. 1
Statutory State- (2) [The situation and exbtent of the land
ment under with particulars of any Treeg, buildings oxn
Section 57 of standing crops:

the Land Code.

These are two of the 19 parcels of land
acquired in the New Port area at Pending
Road, Kuching, under a Declaration made

25th January,

1965 under Section 48 of the Lend Code and
(Contd., ) published as Gazette Notification No. 569

on 28th April, 196l1. An i1llustrative plan
showing, inter alia, the 19 parcels acquired
and the two parcels of land whose proprietor
objects to the amount of the award made by
the Superintendent of Lands and Surveys,
First Division, are shewn attached as
Appendix Bl. These parcels are also shewn
separately on Appendix A(i) using the identi-
fication nunbers appearing in column (a) of
Appendix A. Detalls of crops and improve-
ments existing u»on the land acquired are
shewn in Appendices II and 12.

(b) The names of inberested versons and
addresses:—

These are shown in Column (c¢) of
Appendix A.

(¢) The amount awarded for damages and
paid or tendered under sections 47 and 5%,
or either ol them, and the amount of compen-—
sation awarded under section 51:

The notification under the provisions
of section 47 of the Land Code that land was
likely to be required by Government was made
in respect of the land acquired, but no
damage was caused was the result of any entry
under its powers and consequently no compen-
satlon was pald prior to the issue of the
Superintendent's Award. The provisions of
urgency in respect of occupation of the land
by Govermment under section 53(2) of the
Land Code were not used.

10

20

30

40
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3.

The enquiries aond Awards followed the
Gazettal of the Declaration under secbtbion 48
of the Land Code.

Copies of the Awards made by the
Superintendent are attached as Appendices
Gl and G2 and the breakdown of the amount
awarded 1s debailed in Columns (e - 1) of
Anpendix A, Notes of the Superintendents's
enquiries are attached as Lppendix Fl.

The letter of objection receilved are
attached as Appendices H2 and H3.

(&) The grounds on which the amount of
compensabtion was deltermined:-

The Veluer, !Mr. J. R. Dickson,
inspected the Land and improvements in
1960 and submitted valuations for consider-
ation by the Superintendent. & subsequent
detalled confirmation was made in 1961 by
the then Valuer, Mr. G. H. Lumb, in respect
of this land a variation was made by him
in 1962 in respect of 0.T.16179 (Appendix
12). The final valuations are atbtached
hereto as Appendices 11 and 12.

The valuc of the land as assessed by
the Valuer was based primarily on the
evidence of then recent sales of comparable
land in the vicinity of the land acquired.
A plan and Schedules shewling these sales
are attached hereto as Appendix dJ.

The Superintendent examined the Valuer's
recommendations and after inspection of the
area decided to substantiially adopt those
valuations as the basis of his Awards.
Detailed comment on cach parcel of lond in

in regpect of which an sppeal hag been

lodged ig civen below.

1. 0.7. 16178

(a) The total cstimabted value of this
land withcout improvements 1s as
follows:-

In Tthe High
Court of Borneo

Statutory State-
ment undernr
Section 57 of
the Land Code

25th January,
1965
(Contd,)



In the High
Court of Borneo

tatutory State-
ment under
Section 57 of
the Land Code

25th January,
1965

(Contd.)

Land

9.72 acres at £5,500.-

per acre = g 53,450.-
2.00 acres at 24,500.-

per acre = g 36,000,
8.00 acres at g4,000.-

per acme = g 32,000, -

Total: 8121,460.-

(b) The land is situates at about &
miles from Kuching and fronts Pending
Road for apnroximately 32 chains with
an average depth of about 5 to 10
chains. E:xcept for about 1 acre the
total area is below 10 feet contour.
It is subjecs to flood ard is affected
by tidal water. Ground cover is a
mixture of Jjerami and nipai. o
electricity or main water supply was
available, Soil is a thin sour topsoil
overlying a soft blue clay.

(c) Title was without conditions and
was for a term of 900 years from
17.7.1911 and carried the general
description "agricultural®.

(d) Title was within a Mixed Zone Area
and was classified as Town Land.

(e) Title was transferred to Messrs.
Lilk Hoe& Co. for £19,000.- vide
Instrument No. L. 523/49 of 11.5.49.

O0.T. 16179

(a) Tae total estimated valuc of
this land together with improvements is
as followgo:-

Land

6.00 acres at 27,000.-
per acre = g 42,000
11.82 ecres at g6,000.-

per acrd = § 70,920

17.82 $112,920. -

1C

2C

3¢
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5.

Improvenents. In the High
Court of Borneo

A house with a total area

of 996 sq.ft. at g2.~ Statutory State-
per sq.ft. = 21,992 say=g 1,900.- ment under
Section 57 of
C-‘ S e (L = [ Bt
2 wells at 225.- each 50 the Tand Code
1 latrine = 50.-
2 chicizen housecs = 50.~ 25thlgg?uary,
Cultivations = 130.- (Contd. )
Rcemoval expenses = 200, -
Site clearance and
road = 1,000.-
Total: £116,300.~

(b) This property is situated at

about 4 miles from Kuching fronting
Pending Road, south side, with a rcad
frontage of approxinately 18 chains.

It is roughly triangular in shape with
a depth of 16 chains. 0.Ts. 16180

and 16101 for burial purposcs were at
the cdate of S.47 Notification contained
within its boundaries, having formed
part of parent Grant 828 of 1911.

About half an acre is below the 10 feet
contour and is subject to flood and
alfected by tidal water. The balance
is hirch land up to the 50 feet contour
ncaxr graves in 0.T.16181. Graves are
also on high land within 0.T.15180 and
16181 were detrimental to development,
especially because of thelir effect on
earthenworks. Ground cover is a
nixture of jerami and nipah and, on
high land, grass. No main electricity
or water supvly was available, Soil

is thin leyer of brown topsoil
overlaying a yellow clay on high land
and sour topsoil overlying soft blue
clay on lowlying areas.

(¢) Title was without conditions and
was for a term of 900 years from
17.7.1911.

(¢) The general description was



In the High
Court of Borneo

Statutory State-
ment under
Section 57 of
the Land Code

25th January,
1965

(Contd.)

agricultural but there were no special
conditvionse. It was within a Mixed
Zone area and was clasgified as Towm
Land.

(e) Title was transferrcl to Messrs.
Lik Hoe& Co. for £21,000.-- vide Deed
No. L. 522/49 of 11.5.49
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APPENDIX

Cases referred 4o the Hi Court
or decilsion under Section
0 e Lan ode

(a) D) (e) (&) (e) (£) (&) (h) (1) (3
Item |Registered | Registered Area Cultiva~ | Improve~ | Severance Land Total Represented
Title No. | Proprietor |(Acres) tions ments etc. Award by

and address
1. |0.T7.16178 Aik Hoe & Co. |25.72 - - - 2121,460 | g121,4560 Messrs.Yong
Ltd. & Co.
Singapore,
c/o Messrs.
Yong & Co.,
No. 34, India
Street,
Kuching
2. {0.T.16179 - do =~ 17.82 £130.- $3,050.~ | $200.- $112,920 |g116,300 ~do~-
(Crops
only)

In the High
Court in Borneo

No. 1

Statutory State-
ment under
Section 57 of
the Land Code.

Appendix A.

Cases referred
to the High
Court for deci-
sion under
Section 56 of
the Land Code.



In the
High Court in
Borneo.

No. 1

Statutory
Statement
under Scction
57 of the
Land Code.

Appendix A(1)

Plan showing
land acquired
and listed
in Appendix A

Appendix Bl

General Plan
showing
location of
all land
acquired in
the New Port
Area (South
Block)

Appendix B2

General Plan
showing
location of
all land
acquired in
the New Port
Area (North
Block)

APPENDIX A()

Plan showing land acquired and listed
in Appendix A.

(IN SEPARATE FOLDER)

APPENDIZX Bl

General Plan showing location of all
land acquired in the New Port Area
(South Block)

(IN SEPARATE FOLDER)

APPENDIX B2 10

General Plan showing location of all
land acquired in the New Port Ares
North Block)

(IN SEPARATE FOLDER)
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9.

L PPENDIX D

NOTIFICATION No. 569
THE LAND CODE

Declaration under Section 48

TLKE notice that, pursuant to the powers
conferred on the Governor in Council by scction
43 of the Land Code (Cap.8l), it has been
declared that the land described in the Schedule,
vhich is situatc in the Pending Peninsular,
Kuching, is needed for the purposes of resident-
ial and incdustrial development and other public
facilities in conncction with the new port of
Kuching.

SCHEDULE

No., Description Approxi- Registered Existing

of lond

mate area Propriector Encumbrancces

The land

described in
the following
documents of

title.
1. ZLeasc 4097 1.60 Wee Kheng -
acres Chiang &

Co.Ltd.

2. Lecase 4098 2.37 " - do - -

3. Lecase 4415 2.50 " Gch Tiaw -
Szo

4, X.0.T.6868 3.57 " Jong Thad Fuk -

Jong Thad Chi
Jong That Thin
Jong Thad Khak &
Jong Thad ah
(1/5th

share eacl)

5. K.0.T.16638 1.00 " Chin Syn Yu -
6., Leasc 11239 0.87 " Liew Nyung Caveat
(3 share), L.3524/56

In the High
Court in Borneo

No., 1

Statutory State-
ment under
Secction 57 of
the Land Code

Appendix D

Declearation
under Section
48 of the Land
Code.

20th April 1961




In the High
Court in Borneo

No. 1

Statutory State-
ment under
Section 57 of
the Land Code

Appendix D

Declaration
under Section
48 of the Land
Code.

20th April 1961
(Contd.)

7. Lease 0.23%
11240 acres

8., K.0.T.25.72
16178 acres

X.0.T.17.322
16179 acres

2.

X.0.T7.1.16
161380 acres

10.

11. X.0.T.0.85

16181 acres

12. K.0.T.5.43

5735 acres

10.

Kueh Boon Beng
(1/10th share),
Kueh Boon Tiong
(1/:.0th share),
Kueih Boon Teck
(1/10th share),
Kueh Boon Lai
(1/10th share) &
Kueh Boon Siong
(1/10th share)

- do -~

Aik Hoe & Co.Ltd.
Singapore.

- do -

Ho IIiang Lan Efg
Tho Ge» Sze f
Chan Choon Jin &
Chan Choon Ghee
(+ share cach).

Chan Choon Jin &
Chan Choon Ghee
(3 share each)

Lee Chi Min &
Lee Jaw Sen
(4 share each)

of ©.10.56
against

Kueh Boon
Tiong's

{ueh Boon Teclk's
Tueh Boon Lai's
& Kueh Boon
Siong's sharec.

10

Richt of Way
1.1029/47 of
21.7.4%

20

Charge L.3678/
1958 of 30.12.
1955 in favour
of Bian Chiang
Bank Ltd. in
respect of Lee
Chi Min's %
share. Charge
L.2701/60 of
2.83.196C in
favour of Bian
Chiang Banlz
Ltd., in
respect of Lce
Jaw Sen's

% share.
Caveat L.2702/
60 of 2.8.1960.

30

40
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30

40

132. K.O0.T. 2.44

11l.

Chua Lian Choo (f)

In the High
Court in Borneo

12287 acres No. 1
14, Lot 0.4 ILim Eng Hin Charge No.L. Statutory State-
181 acres %28505/59 of ment under
Section 29.10.1959 Section 57 of
o4 in favour of the Land Code
X.T.L.D. Chia Chi Jang.
15. Iot  0.52 Fuh Jun Tung - Appendix D
182 acres (4 share)
Section Lim Kien Guan Declaration
= 8 Wee Teck Sang under Section
K.T.L.D. (+ share each) ggdgf the Land
16. Tot 0.50 Voon Ah Huat & -
183 acres Ngun Lan Hiang 20th April 1961
Scetion (£) (& share) (Contd.)
G4 each)
KeTeLaDe
17. Iot 0.50 Sim Liau Chin harge L.2756/
14 acres 59 of 10.3.
Section 1959 in
o4 favour of
X.T.L.D. Ong Chiang Hua
18. Lot 0.51 Xuo Seng Boon Charge L.l1l446/60
185 acres & Sim Aik Poh of 8.4.1960
Section (+ share each) in favour of
o4 Lim ih Thiam
K.T.L.D.

Charge No. L.
3100/1954 of
15.,11.1954 in
favour c¢f
Bian Chiang
Bank Ltd.

(4 plan (Mlﬁcellaneouu Plan No.876/29) on
vhich the said land is delineated may be
inspected at the office of the Sunerlnuendent of
Lands and Surveys, First DlVlSlon, Xuching and
the District Office, Kuching.)

Made this 20th day of Lpril, 1961
PETER CHONG
Deputy Clerk of Councils.

CERTIFIED TRUE COPY
Supt. cf Lands and Surveys,
First Division.
25.1.1965

19. X¥.0.T. 18.93 Tsai, Paul
4729 acres Muk Hin

Council Chamber,
Ruching.
(Cs0/5582)



In the High
Court in Borneo

No. 1

Statutory State-

ment under
Section 57 of
the Land Code

Appendix El

Notice issued
pursuant to

Section 49 of
the Land Code.

27th April 1961

12.

LA PPENDIX E1l

Reference: 388/41073

NOTICE issued pursuant to Section 49 of
the Land Code.

To:
Messrs. Aik Hoe & Co. Ltd. of Singapore of
5~7 Beach Road, Singapore.

Lessees (and all persons knowm or believed
to be interested in the land) described in the
Schedule hereto.

Pursuant to section 49 of the Land Code,
(Cap. 81) notice is Lereby given that Government
intends to take possession of the land
described in the Schecule hereto ifor the purposes
of residential and in‘ustrial development and
other public facilities in connection with the
new port of Kuching.

2e £11 persons possessing or claiming compensa=
tion for any interest in the said land or any
part thercof are required to appear personally

or by agent before me in the Land Office, Kuching,
at 11 o'clock a.m. on the 24th day of May, 1961,
and to state the nature of their respective
interests in the said land and the amount and
particulars of their claims to compensation for
such interests and their objections, if any, to
the measurements of the said land as surveyed.

Dated this 27th day of April, 1961.

The Schedule above referred to

lo. Description Area Repgistercd

Existing
Tncui—

of land Proprietor
The land brances

described in
the follow-
ing documents

of title.
1. Lease 1.60 Wee Kheng -
4097 acres Chiang & (o.

Ltd.

10

20

3T



No.

Description

15.

Area Registered

10

20

40

of land

Lease 4098

Lease 4415

K.0.T.6368

K.0.T.16683

Lease 11239

Lease 11240
K.0.T.16178

K.0.7.16179

K.0.T.16180

Proprietor

2.37 Wec Kheng
acres Chiang & Co.
Lta.

2.50 Goh Tiaw Sze
acres
3.37 Jong Thad Fulk

acres Jong Thad Chi,
Jong That Thin,

Exxistin In the High
Tncum— Court in Borneo
brances

No. 1

Statutory State-
nent under
Scction 57 of

- the Land Code

Appendix E1

Notice issued

Jong Thad Khak & pursuant to

Jong Thad ih
(1/5th share
each)

1.00 Chin Syn Yu
acres

0.87 Liew Yyung
acres - share
Kueh Boon Ben
(1/10th share
Kueh Boon Tiong
(1/10th share)
Kueh Boon Teck
(1/10th share)
Kueh Boon Lai
(1/10tn share) &
Kueh Boon Siong
(1/10th share)

acre

25.72 Aik Hoe & Co.
acres Ltd.Singapore

17.82 4Aik Hoe & Co.
acres Lbtd.Singapore

1.26 Ho Hiang
acres Lan (f)
Tho Geok
Sze ()

Chan Choon
Jin & Chan
Choon Ghee
(£ share each)

Scction 49 of
the Land Code

27th April 1961
- (Contd.,)

Caveat L.
3524/56 of
9.,10.56
against
Kueh Boon
Tiong's
Kueh Boon
Teck's
Kueh Boon
Lai's &
Kueh Boon
Siong's
shares.

- do -~
- do -

Right of way
L.1029/47
of 21.7.47



In the High
Court of Borneo

No. 1

Statutory State-

nent under
Section 57 of
the Land Code

Lppendix El

Notice issued
pursuant to

Section 49 of
the Land Code

27th April 1961

(Contd., )

14,

No., Description JfArea Registered
of land Proprietor
acre Jdin & Chen
Choon Ghee
4 share
each)
12, K.0.T.57%6 5.43 Lee Chi Min &
Lee Jaw Sen
(4 share
each)
13. K.0.T.19287 2.44 Chua ILian
acres Choo (F)
14, Lot 181 O.44 Lim Eng Hin
Section 64 acre
K.T-L.D.
15. Lot 182 0.52 Fuh Jun Tung
Section 64 acre (4 share)
K.T.L.D. Iim Kien Guan &

Wee Teck Sang
(4 chare cach)

Existin
Fncun-—

T—————
vrances

—

Charge L.
3576/1958 10
of 30,12,

1958 in
favour of

Bian Chilang
Banlz Lita.

in respect

of Lee Chi

Min's 3%

share.

Charge L. 20
2702/60 of
2.8.1960

in respect

of Bian

Chiang Bank
Ltd.., in
respect of

Lece Jaw

Sen's %

share, %0
Caveat L.
2702/60 of
2.8.1960.

Charge No.
3808/59

of 29,10.1959
in favour

of Chia

Chi Jang.

40
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E:rdstine
Tncun-—

brances

Charge L.
2756/59
10.8.,1959
in favour
of Ong
Chiang Hua

Charge L.
1446/60

of 3.4.1960
in favour
of Lim Ah
Thian
Charge No.
L.3100/
1954 of
15.11.1954
in favour
of Bian
Chiang Banlk
Ltd.

J. Jacksone.

Superintendent of Lands and

No, Description Area Registered
Proprictor
16, Lot 183 0.50 Voon Ah Huat &
Scction 64 acres Ngpun Lan Hiang
K.T.L.D. £)
1 share each)
17. Lot 184 0.50 8Sim Liau Chin
Section 64 acre
K.T.L.Ds
10
l18. Lot 185 0.51 Kho Seng Boon &
Section 64 acre Sim Aik Poh
K.T.L.D. (4 share each)
20 19. K.0.T.4729 18.9% Tsai, Paul
acres Muk ﬁl
(Sgd.)
%0 Surveys,

CERTIFIED TRUE COPY

Supt. of Lands and Surveys,

First Division.,.

25.1.1965

First Division.

In the High
Court of Borneo

No., 1

Statutory State-
ment undexr
Section 57 of
the Land Code

Lppendix El

Notice issued
pursuant to

Scction 49 of
the Land Code

o7th April 1961
{(Contd. )
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In the High APPENDTIX Fl
Court in Borneo
No. 1 Notes made by the Superintendent of Lﬁgds and

Surverys, First Dividon, during the course oi
2§§§uﬁﬁﬁzr8tate” enquilries, end their adjourned sittings, held
Section 57 of under section 51 of the Land Code,

the Land Code

Messrs. Aik Hoe & Co.Ltd. - 0.7, 16178 _and
0.T.1617 9

Enquiry set for 4.9.61 at 2 p.m.

Appendix F1

Notes made by
the Superinten-
dent of Lands
and Surveys,
First Division,
during the
course of
enquiries, and

Mr. Yong in office on 4/9/61. To discuss
claim for improvements only as case not prepared 10
for land.

House erected by Mr. Song Thian Cho on O.T.
16179 with follewing claims:-

their adjourned : : . .
sittings, held 1. Clearing site and formation 21,000
uvnder section £ A4 -
51 of the 2. Wooden building (assessment) 6,000
Lond Code 3. Road construction 1,000
4. W.Ce & bathrooms 1,000
5. Wells (two) 1,000
6. Poultry sheds (two) 500
7 Fruit trees ~ bananas, papayas 20
& coconut 200
#10,700

Adjourned to 19.9.61. Mr. Yong in office.

Claims £30,000 acre. No evidence in support.
Presents letter 43%1/41073% dated 19,9.61 in

support.
YONG & CO. 24 India Street
ADVOCATES (Ground Floor)

Kuching

Sarawask 30
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Our Ref: 8Y/65/61. 19th September, 1961 In the High
Court of Borneo

The Superintendent of Lands,

First Division. No. 1
Statutory State-~
Sir, ment under
Section 57 of
0,T.16178/16179 the Land Code
We have been instructcd by the registered Appendix Fl
propriectors of the above two parcels of land to
state their estimate for the said land is Notes made by
830,000 per acre. the Superinten-
dent of Lands
To support this claim we submit for your and Surveys,
consideration the followlng points:- First Division,
during the
(a) Both properties are held under long term coursc of
leases (800 years). enquiries, and
thel> adjourned
(b) They are both on the main road with wide sittings, held
road frontage and are physically supexrior to under section
other land adjacent to them, 51l of the
Land Code.
(¢c) The proprietors have intended developing (Contd.)

these propertiesl and plans have been made
for bullding factoriesl and shopping
facilities thereon.

(&) If they were put up for sale by public
auction just belore the notification of
acquisition was published the price of
840,000 per acrc could easily be obtained.

We have the honour to be,
Sir,
Your obedient servants,
(Sgd.) Yong & Co.

No other grounds presented.

0.7.16173 9.72 acres @ 5,500 = g 53,460
8.00 " @ 4,500 = 36,000

8.00 " @ 4,000 = 32,000

B121 ,460



l8.

In the High No improvements
Court of Borneo
N 0.T.16179 6 acres @ g7,000 = 42,000
0. 1
Statutory State- 11.82 " @ 6,000 =__ 70,920
nent under
Section 57 of $112,920
the Land Code
Appendix Fl Improvements on 0.T.16179
Notes made by House 996 sq.ft. @ 82 = 1892 say = 81,990
the Buperinten-
dent of Lands 2 wells @ @25 50
and Surveys .
First Divis{on, 1 latrine 50
Sgﬁigg 2?8 2 chicken houses 50
iﬁggirigiguiﬁid Cultivations (as per schedule) 130
sittings, held
under section Removal 200
51 of the .
{and Code. Site clearance & Road 1,000
(Contd.) %3380
- ————_}

Mr. Yong in office on 26/7/62. Above

information detailed to him but he has no further
case to substantiate his previous claims. He
states he will again contact Aik Hoe in Singapore
and convey above details to them.

Adjourned %o 6.8.62,

(8gd.) J.J.
26/7

Rang Mr. Yong. He has advised Aik Hoe in
Singapore subsequent to our discussions but they
have not replied. Will give him to end of
month to advise further.

(sga.) J.J.
6/8

Award to be made on grounds detailed.
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APPENDTIX Gl

AWARD made by Superintendent of Landes &
urveys, First Division, in respect of
K.0.Tse No. 75173

Reference No. 548/4107%

In the matter of the Land Code
AND
In the matter of certain
Claims to compensation in respect of
land to be resumed by the Government
under section 46 of the Land Code.

(i) Registered Proprietors:

Aik Hoe & Co. Ltd.
(ii) Description of land to be resumed:

Kuching Occupation Ticket No. 16178
(hereinafter referred to as "the said land")

AVARD

This AWARD is made pursuant to section 51
of the Land Code.

Having inquired into the obJjecvions which
the above named Claimants/Proprietors have stated,
Pursuant to notices given by me under section 49,
to the measurements of the sald land as surveyed
and into the value of the said land and into the
respective interests of the Claimants/Proprietors
claiming the compensation and having heard,
examined, and considered the allegations and
evidence of the persons concerned and having
done and performed all *things necessary to enable
me to make this award, I DO HEREBY FIX, AWARD
AND DETERMINE

(a) the truc area of the said land to be 25,72
acres.

In the High
Court in Borneo

No. 1

Statutory State-~
nent under
Section 57 of
the Land Code

Appendix Gl

Award made by
Superintendent
of Lands &
Surveys, First
Division, in
respect of
X.0.T.No.
16178.

1loth March 1963



In the High
Court in Borneo

No. 1

Statutory State-
ment under
Section 57 of
the Land Code

o s Sty

Appendix G1

Award made by
Superintendent
of Lands &
Surveys, First
Division, in
respect of
K.0.T. No.
16178.

16th March 1963
(Contd.,)

20.

(b) the amount of compensation for the said land
to be the sum of dollars one hundred and
twenty-one thousand four hundred and sixty
only (®121,460).

Compensation for this land has been assessed
as follows:-

9.72 acres @ g5,500/acre = £ 53,460
8.00 noov gn,500/acre = £ 36,000
8.00 " " g4,000/acres = g 32,000

2131 ,460

Above assessment was based on consideration
of sections 60 and 61 of the Land Code.,

The market value of the land at the date of
publication of the declaration under section 47,
being lst April, 1960, was determined by the
comparative sales method after consideration of
comparable land in the Kuching area.

This was supported by acontour survey plan
of the area which indicates topography and floor
levels. Areas below the 10' contour line on this
plan are subject to flood and tidal flow. The
soils are poor, on the low lying parts soured and
the cover is nipah palm scattered trees and
Jjerami.

This land fronts on to a metalled road but
lacks services of water and light.

The value of the land was assessed on an
acreage basis depending on above factors together
with aspect and access. Thus the value per acrec
varied from $4,000 to 24,500 to 85,500 as shown
above.

The whole of this title except for
approximately 1 acre is below the 10' contour
line and therefore subject to flood.
development would be costly in fill and for this
reason not in any great demand or at least until
the surrounding area is more fully developed.
The area varies in depth from 4 to 16 chains
from the road.

10
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Improvements

Nil.

I DO HEREBY DIRECT the sald compensation on
the sun of dollars onc hundred and twenty one
thousand four hundred and sixty only (8121,460)
shall be apportioned among the following persons
in manner following, that is to say:-

To: Messrs. Aik Hoe & Co. Ltd., Singapore,
(the lessee of the said land) the sum
of dollars one hundred and twenty-one
thousand four hundred and sixlty only
(#121,460).

As witness my hand this sixteenth day of
Morch, 1963. ‘

(Signed) J.G.B.Jackson
Superintendent of Lands and Surveys
First Division.

Copy to:- Valucr. CERTIFIED TRUE COPY.

APPENDIX G2

AWARD made by Superintendent of lLands

and Sﬁrvexs, Pirst Division, in respect
O [ ] - L ] OQ

Reference No. 547/41073

In the matter of the Land Cocde
AND
In the matter of certaln Claims to
Compensation in respect of land to be

resuned by the Government under
Section 46 of the Land Code

(1) Repistered Propriectors

Aik Hoe & Co. Ltd.
(ii) Description of land to be resumed;

Kuching Occupation Ticket No. 16179

In the High
Court in Borneo

No. 1

Statutory State-
nent under
Section 57 of
the Land Code

Appendix GL

Avard made by
Superintendent
of Lands &
Surveys, IFirst
Division, in
respect of
X.0.T. No.
16178.

16th March 1963
(Contd,)

Aappendix G2

Avard made by
Superintcendent
of Lands &
Surveys, First
Division, in
respect of
X.0.T.No.
16179

16th March 1963




In the High
Court in Borneo

No. 1

Statutory State~-
nent under
Section 57 of
the Land Code

-

Appendix G2

Award made by
Superintendent
of Lands &
Surveys, First
Division, in
respect of
X.0.7. No.
16179

16th March 1963
(Contd.)

22.

(hereinafter referred to as "the said
land")

AVARD

The AWARD is made pursuant to section 51 of
the Land Code.

Having inquired into the objections which
the above named Claimants/Proprietors have
stated, pursuant to notices given by me under
section 49, to the measurements of the sald land
as surveyed and into the value of the said land 10
and into the respective interests of the
Claimants/Proprictors claiming the compensation
and having heard, examined and considered the
allegations and evidence of the persons concerned
and having done and performed all things necessary
to enable me to make this award I DO HEREBY FIX,
AWARD AND DETERMINE

(a) The true area of the said land to be 17.82
acres.

(b) +he amount of compensation for the said 20
land to be the sum of dollars one hundred
and sixteen thousand three hundred only
(#116,300).

Compensation for this land has been assessed
as follows:-

Land
6.00 acres @ g7,000/acres = g 42,000
11.82 " @ g56,000/acre = g2 70,920
£112,920
Rt
Above assessment was based on consideratsion 30

of sections 60 and 61 of the Land Codec.

The market value of the land at the date of
publication of the declaration under section 47,
being lst April, 1960, was determined by the
comparative sales method after consideration of
comparable land in the Kuching Area.

This was supported by a contour survey plan



10

20

30

40

23.

of the area which indicates topography and flood
levels. Areas below the 10' contour line on
this plan are subject to flood tidal flow. The
soils are poor, on the low lying parts soured
and the cover is nipal palm scattered trees and
Jerani.

The land fronts on-to a metalled road but
lacks services of water and light.

The value of the land was asscssed on an
acreage basis depending on above factors together
with aspect and access. Thus the value per acre
varied from 86,000 to 87,000 as shown above.

The lot is roughly triancular in shape with
a road frontage of approximately 18 chains and
a necdmum depth of approximately 16 chains.
Approximately half the lot is below the 10!
contour and therefore subject to flood. Balance
i1s high dry land but the two prominent hills are
occupied by other island titles 0.T.161C30 and
0.T.16181 which are used for burial purposes.
The presence of these graves is detrimental to
development especially with regard to carthworks
and this factor was taken into account.

Assessment of compensation for buildinss was
based on size, materials used, site proparation
and present state of repair. Removal expenses
were granted.

Conpensation for cultivations was assessed
in accordance with normal rates as set down by
this Department.

Inprovemento

House, wooden, 3 bedrooms, 1 hall,
1 kitchen/dining room, 1 store,

1 passage, 1 foot way. Attap leaf
roof, belian tiangs, plank walls,
part floor concrete part wooden

996 sq. ft. 21,900
2 wells @ 825 each 50
1latrine 50
2 Chicken houses 50

Cultivations (as under) 130

In the High
Ccurt in Borneo

No. 1

Statutory State-
ment under
Scction 57 of
the Land Code

Appendix G2

Liwvord made by
Superintendent
of Lends &
Survecys, IFirst
Division, in
respect of
X.0.T. No.
16179

16th March 1963
(Contd.)




In the High
Court in Borneo

No.1l
Statutory State-
ment under
Section 57 of
the Legal Code

Appendix G2

Award made by
Superintendent
of Lands &
Surveys, First
Division, in
respect of
K.0.T. No.
16179

16th March 1963
(Contd.,)

Appendix H1

Letter Yong &
Co. to the
Clerk of
Councils,
Sarawak

6th June 1961

24.

BEARING

£
1

TREES

Bananas
Jambu
Pineapple
Papaya

BEARING

12 @ 3/00 = Z36 61
2 @ 2/50 = 10 2
2

1@ 2/00=282
Coconut

Oranges 3@ 3/00 =209

(1imo kasturi)
Potal: 857
£69

g126
Removal for house etc.
Site clearance and road

NOT

@ 1/00
@ 0/50

Wiy

@ 1/00 = 2
£69

$69 10

say £130

200
1,000

£3,000

I DO HEREBY DIRECT the seaid compensation of
the sum of dollars One hundred and sixteen
thousand three hundred only (#116,300) shall be
apportioned among the following persons in manner
following, that is to say:-

To: Messrs. Aik Hoe & Co., Ltd., Singapore
(Lease of the said land) the sum of
$116300 only (One hundred and sixteen
thousand three hundred dollars).

AS WITNESS my hand this 16th day of March 1963

Signed: J. C. B, JACKSON

Superintendent of Lands and Surveys First
Division.

20

CERTIFIED TRUE COPY
Supt. of Lands and Surveys First

Division 25/1/65 30

APPENDIX HIL

LETTER YONG & CO, TO THE CLERK OrF COUNCILS,
SARAWAK, and PETITION of AIK HOE & CC, LID,
TO THE GOVERNOR-IN-COURCIL

YONG & CO,
Advocates

The Clerk of Councils,
Sarawak

Sir, Petition by Aik Hoe & Co, Ltd
Re: O.T., 16178 and 16179
We have the honour to forward in this cover

a petition by Aik Hoe & Co. Ltd, of Singapore,
in duplicate, for whom we act.

34, India Street,
Kuching, Sarawak
6th, June, 1961

40
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The sald company is well known and well
established concern having very long business
assoclation with Sarawak.

The schemes as propcosed had been in the
contemplation of the company's dircectors at the
time when the purchase of the sald pieces of land
were made. The purchase was not made for
purpose of speculation. The schenes were notb
proceeded with because of the lack of water and
electricity supply to the area and not until
recently were there any plans for extension of
these utilitics to that area.

The schemes as proposed will cost approx-
imately £770,000.- which is well within our
client's means. The following figures as
submitted by our client's architect:-

"Mhe approx cost of the projects is as
follows:-

Factories for Messrs, Aik Hoe & Co. Ltd.

1. TFour (4) smoke houses - area
9240 s.f. @ g+0,000/~ each #160,000.00

2. Store - area 16,000 s.f. 65,000.00

3. Block of 8 workmen's qrs -
arca 400 s.f. @ §2,000/- eachl6,000.00

4, Four blocks of two storey shops -
area 1680 s.f. @ 26,700/~

(37 nos) 245,000.00
5. Septic Tank for 100 persons 7 ,000.00
6. Lavatory Block 2,000.00
7 Drainage, water and lighting

as services 15,000.00
8. Roads and Roadside drains 18,000,00
9. Clearing and site formation 8,000,00

£536,000,00

In the High
Court in Borneo

No. 1

Statutory State-
ment under
Section 57 of
the Land Code

lLippendix H1

Letter Yong &
Co.to the Clerk
of Councils,
Sarawak.

oth June 1961
(Contd.)



In the High
Court in Borneo

No. 1

Statutory State-
nent under
Section 57 of
the Land Code

Appendix H1

Letter Yong &
Co.to the Clerk
of Councils,
Saravak.

6th June 1961
(Contd.)

Petition of
Aik Hoe & Co.
Itd. to the
Governor-in-
Council.

5th June 1961

26.

Factories for Sincapore Paper Products Ltd.

1. Factory "A" for the production
of cartoons etc. area
20,000 s.f. 2 70,000.00

2e Factory "B" for the production
of toilet paper etc.,

area 18,000 s.f. 63,000.00
e Office Block 8,000.00
4., Three staff quarters - area

975 s.f. @ g7,500/~ 22,500.00
5. Car sheds 2,000.00

G. Block of 10 workmen's Qrs -
area 400 s.f. @

82,000/~ each 20,000.00

7. Septic Tank 6,000.00
8. Drainage, water and lighting

services 18,000.00

9. Roads and Roadside drains 16,000.00

10. Clearing and site formation 8,000.00

£23%,500.00

In our humble opinion, if the Aik Hoe & Co.
Ltd. is to develop its land in keeping with the
Government ought to encourage such scheme.

We have the honour © be,
Sir,
Your obedient servants,
Sgd. Yong & Co.
To: His Excellency the Governor-in-Council,Sarawak
Kuching Occupation Tickets Nos.1l61l73 and 16179

at Pending Bond, Kuching - Registered
Proprietor Aik Hoe & Co.Ltd., Singapore.

The Petition of Aik Hoe & Co. Ltd., of
Singapore showeth as follows:-

1. The petitioner is proprietor of two parcels
of land comprised in the Occupation Tickets
Nos. 16178 and 16179 containing an area of

10
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27.

25.72 acres and 17.82 acres respectively
both situating at Pending Road.

i Declaration was made on 20th April 1961
by your Excellency in Council under Section
48 of the Land Code (Ca.8l) to the effect
that the said parcels of land were needed
for the purposes of resicdential and indus-
trial deveclopnent and other puvblic facili-
ties in connection with the new port of
Kuching. :

The petitioner has in fact contemplated
developrent of the said parcels of land when
purchase was made but due to uncertainty in
the installation of water and lighting
facilities by the public authorities
concerned, the schemes were shelved.

The petitioner now intends to develope the
same by erecting smoke housecs, stores,
living quarters and shophouses on part of
land comprised in O0.T. 16179 and in O.T.
16178, AND the petitioner's Associate
Company viz. Singapore Paper Products ILtd.
in which the petitioner has controlling
interests intends to develope part of the
land comprised in the said 0.T.16179 by
erecting thereon factories manufacturing
cartoons and toilet papers, offices and
living quarters. The detailed plans for the
sald projects or schemes are forwarded for
infornation.,

The petitioner's said parcels of land being
a distance away from the actual Port area,
the proposed development scheme of the
Government would not be directly for the
purpose of scrving the Port Authorities or
providing port facilities.

The petitioner's said schemes are in line
with the proposed development schene of the
Government and if required your petitioner
will cause alteration to layouts or
anendment to the schemes as to fit in with
the Government schene.

The petitioner will undertake to develope

In the High

Court in Borneo

No. 1

Statutory State-

nent under
Section 57 of
the Land Code

Appendix HL

Petition of
Alk Hoe & Co.
Ltd. to the
Governor-in-
Council.

5th June 1961
(Contd, )




In the High
Court in Borneo

No. 1

Statutory State-
ment under
Section 57 of
the Land Code

Appendix H1

Petition of
Aik Hoe & Co.
Ltd. to the
Governor-in-
Council.

5th June 1961
(Contd.)

Appendix H2

Application
under Section
56 of the Land
Code for
compensation
award in respect
Of K.O.T.NO.
16178 to be
referred to

High Court

26th April 1963

28.

the said land not later than the date when
the Government's proposed scheme has
extended to the area adjoining the sald land.

Se The petitioner begs that your Excellency
may sympathetically consider the
petitioner's request that in view of the
petitioner's proposed schemes aforesaid, the
petitioner's said land be exempted from the
said Declaration or alternatively allow
the petitioner to retain such parts thereof
as will enable the petitioner to put up
its said schemes aforesaid

The Petitioner will ever pray
Dated this 5th day of June, 1961.
(8ed.)

Director of Aik Hoe & Co.Ltd.
Petitioner.,

APPENDIX H2

APPIICATION UNDER SECTION 56 OF THE LAND CODE
R CO NSAT1O ARD I OF K.O.,T. NO.
16178 to be referred to High Court.
COPY(566/4107%)
In the matter of section 56 of the Land Code

AND in the matter of acquisition of land
held under Kuching Occupation Ticket
No. 16178 at Pending Road, Kuching.

TO: The Superintendent of Lands & Surveys,
First Division.

Application is hereby made under section 56
of the Land Code for the compensation awarded
on 16%h day of March, 1963 (Reference No.
548/41073%) to be referred to the High Court for
determination.

The ground on which the objection to the
award is based, is as follows,

10
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The compensation was inadcquate and the award
cannot be supported having regard to the potential-
ity and market value of the lend and sales of
land in the vicinity.

Dated 26th April, 1963.
(8gd.) Yong & Co.
Advocates for Aik Hoe& Co.Ltd.
CERTIFIED TRUE COPY

Supt. of Lands and Surveys,
10 Firegt Division.

25.1.1965

APPENDIX _H?

APPLICATION UNDER SECTION g6 OF THE LAND OODE
R_COMP ON_AWARD ofS} F X.0.T.NO.
16179 To be x

;o be referred to High Court.

COPY (567/41073)
In the natter of section 56 of the Land Code ‘

AND in the matter of acquisition of land
held under Kuching Occupation Ticket
20 No.16179 at Pending Road, Kuching.

To: The Superintendent of Lands & Surveys,
First Divislon.
Application is hereby nade under section 56
of the Land Code for the comnpensation awarded on

16th day of March 1963 (Reference 547/41073) to
be referred to High Court for determination.

The ground on which the objection to the
award 1s based, 1s as follows:-

The conpensation was inadequate and the award
30 cannot be supported having regard to the potenti-
ality and market value of the land and sales of
land in the vicinity.

Dated 26th April, 1963,
(Sgd.) Yong & Co.
Advocates for Aik Hoe & Co.Ltd.
CERTIFIED TRUE COPY

Supt. of Lands and Surveys,
First Division, 25.1.1965

In the High
Court in Borneo

No. 1

Statutory State-
nent under
Section 57 of
the Land Code

Appendix H2

Application
under Section
56 of the Land
Code for
conpensation
avard in res-
pect of K.O.T.
No.16178 to be
referred to
High Court

26th April 1963
(Contd.)

Appendix H3

Application
under Section

56 of the Land
Code for
conpensation
award in respect
of No. 16179

to be referred
to High Court

26th April 1963
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In the High APPENDIX IT
Court in Borneo
NO. l 3 -
Statutory State- Detailed Valuation of Land

ment under
Section 57 of

Appendix II

Detailed
Valuation

of land Owner: Aik Hoe and Company Limited, Singapore

Area to be acquired: 25.72 acres.

Details of land to be acquired:

Building : Nil,

Crops : Nil

Valuation
Land
9.72 acres @ 5,500.- per acre = g 53,460.-
8.00 " @ $4,500.~ per acre =  36,000.-
8.00 " @ 2g4,000.- per acre = 32,000.-
#121,460. -
e

Note: Extracted from folio 21/1 in File
11-3/2/9 page 2.

10
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APPENDIX 12

Detailed valuation of land No. K.0.T.
16179 cultivation and improvements

X.0,T. 16179

Owner: Alk Hoe Company Limited, Singapore

Area to be acquired: 17.82 acres

Details of land to be acquired:

Building and other improvements:
(1) a house of 996 sq.ft. with part
concrete and wooden floor. Belian
Posts and attap leaf roof, 3
bedrooms, 1 hall, 1 kitchen/dining
roon, 1 store, 1 passage and 1 foobtway

(ii) 2 wells

1 latrine

site clearance and road.

Uno RS :

12 bananas bearing fruit. 61 bananas not bearing fruit

" 1 " n

4 Jembu 9 Jambu "

1 papaya " n 6 pineapples w "

1] 1) L

3 oranges n " 2 coconut

VALUATION

I

836
261
10

12 bansnas bearing at 83 each

61 bananas not " at gl each

4 Jambu bearing at g 2.50 each
9 Jambu not bearing at .50 each
6 pineapples not bearing

n [}

h
Ut

In the High
Court in Borneo

No. 1

Statutory State-
nent under
Section 57 of
The Land Code

Appendix 12

Detailed valug~
tion of land
XK.0.T.No.16179
cultivation
and inprove-
nents
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32.

1 papaya bearing at g2 =
2 coconut not bearing at g1 each =

O

3 oranges bearing at 8% each =

2126 say 8130

|

Land

6.00 acres at £7,000 per acre = g42,000

11.82 " " 6,000 " n = 70,920 112,920
Other Improvenments
One house (996 sq.ft.) 1,900
2 wells at 825 each 5C 10
1l latrine 50
2 Chicken houses at #25 each 50
Site clearance and road 1,000
Removal expenses 200 3,250
£116,300
Total valuation for land, crops and othexr

improvements is g116,300.
Note: Extracted from folio 2% and 2%/1 in

File 11/3/2/9. 20
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33.

APPENDIX Je
SATES DATL
Sale . Iot Year of | Condition | Date of Sale Price per e
No. Section No. Area expiry in Title sale Price gere Remarks
1. 64 509 | 0.69 2021 Timber 14.12.59 |{ g1,450 g 2,100 Sold by auction
Storage 29.11.60 | 22,500 " 3,600 Enpty Land
2. 64 508 | 0.35 2021 " 14.12.59 530 1,515 Sold by auction
23. 3.60 34500 8,150 One wooden house
(3 sh.) with attap roofing.
Transferred with 24 sh.
of L.8856
Total Area: 0.86 ac.
15.10.60 1,000 2,860 Empty Land
3. o4 507 | 0.35 2021 " 14.12.59 530 1,520 Sold by auction
25, 7.60 | 1,100 3,140 | Empty Land
4.12.62 | 30,000 165,620 Enpty Land

In the High
Court in Borneo

No. 1

Statutory State-
ment under
Section 57 of
the Land Code.

Appendix J.
Sales Data
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34.

Sale . Lot Year of | Condition | Date of | Sale Price per
No. Section No. Area expiry in Title sale Price acre Remarks
Transferred with
Iots 151 & 152 Sec.
50 K.T.L.D. In
Padungan Industrial
arca.
Total area: O.485tac.g
4, 64 133 |1.09 2018 Industrial| 7. 6.58 | 8 4,300 | 8 3,940 Sold by auction
4,12.62 1 40,000 36,700
4(a) o4 134 {1.11 " 25. 4.59 3,010 2,710 Sold by auction.
But eventually
cancelled as
unconpleted.
5. K.0.T.}16002|2.94 2040 Agric. 27. 1.59 5,000 3,400 Epnpty Land
(4 share)
6. " 1014 |1.71 2024 " 27. 1.59 8,000 9,350 One attap house

(¢ share)

In the High
Court in Borneo

No. 1

Statutory State-
ment under
Section 57 of
the Land Code.

Appendix J.
Data

Sales

(Contd.)
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35.

Sale . Lot Year of | Condition | Date of | Sale Price per
No. | Sectlon |y, |Area | iy in Title sale Price acre Renarks
7 K.0.T. | 5736 | 5.43 2027 Agric. 9. 5.58 | g17,600 2 6,480 With old rubber trees.
{3 sh.)
8. 64 185 | 0.51 2030 " 8. 4.60 5,100 10,000 NB. Taken by Govt.
vide L. 1520/62
9. 64 184 [ 0.50 2030 n 20.10.58 5,000 10,000 - do -
10. o4 183 | 0.50 2030 n 20.10.58 5,000 10,000 - do -
11. o4 182 | 0.52 2030 " 7. 4.59 5,200 10,000
30.11.60 %,000 11,550 One attap house
(4 sh.) with few rubber trees.
1l2. 64 405 0.93 2027 " 18. 1.60 16,150 17,400 One cttap housec.
13. K.0.T. { 1120 | 3.26 2024 " 2. 7.60{ 30,000 9,200 | One ‘timber house &

one garage.

In the High
Court in Borneo

No. 1

Statutory State-
nent under
Section 57 of
the Land Code.

Appendix J.

Sales Data.

(Contd.)
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36.

Sale : Lot Year of | Condition | Date of |Sale Price per
No. | Section |y, | Area | oopiny in Title sale Price acre Remarks
14, Lease 97%6{ 0.25 1980 Agric. 8. 6.61 | 5,000 | 8 20,000 Enpty Land
15. Lease 8856 0.51 2037 " 19.11.59 7,000 13,700 Five attap huts.
23. 3.60 34500 8,150 One wooden house
(% sh.) NB. Transferred with 2
sh. Lot. 508 Sec. 64
KTLD.
Total area: 0.86 ac.
16. Lease 8841 | 0.33% 2025 " 2. 6.61 3,250 19,700 Enpty Land.
(¥ sh.)
6.10.61 | 12,000 36,400 Enpty Land
17. o4 516 0.1% 2021 Resid. 17. 4.61 2,600 20,000 One Timber house.
18. o4 116 | 0.28 2018 " 28. 8.59 3,300 23,600 One house
(3 sh.)
4, 3,60 2,200 15,700 One attap-leaf roof
(% sh.) house and one belian
attap roof house.

In the High
Court in Borneo

No. 1

Statutory State-
nent under
Section 57 of
the Land Code

Appendix J.
Sales Data.

(Contd.)
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Sale . Lot Year of | Condition | Date of | Bale Price per
| No. Section No. Area expiry in Title sale Price acre Renarks

19. o4 1115 {0.13 2018 Resid. 4. 1.60 {8 1,500 | & 11,550 One house, attap roof,
plank welling.

20. Lease 2062 | 0.12 2009 Pottery 31. 1.59 18,000 16,100 | Pottery factory

Factory
2l1. Lease 2332 | 1.53 2024 Open 9. 3.60 (i6,00? 20,900 | Enpty Land
she.
Now Iot 860 Sec. 64
XK.T.L.D.

22. X.0.T. 5926 | 0.47 | 2027 " 9, 7.60 6,750 14,400 |One wooden house.

Now Lot 643 Sec. 64
K.TQL.D.

23. " 8032 | 0.87 2027 " 9. 7.60 12,000 13,800 One TFactory: Rice Mill,
0il Mill, Rubber Mill
and two rubber stores.
Now Lot 642 Sec. o4
K.T.L.D.

24, ol 244 |[0.23 2025 Agric. 2l. 3.61 7 4500 32,600 | Enpty Land

22. 6.61 9.80 42,600 | Enpty Land

In the High
Court in Borneo

No. 1

Statutory State-
nent under
Section 57 of
the Land Code

Appendix J.
Sales Data.

(Contd.)
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Sale . Iot Year of | Condition | Date of { Sale Price per
No. Section No. Area expiry in Title sale Price acre Renarks
25. 64 87 | 0.10 | 2798 Open 15. 5.61 |g 4,500 { § 45,000 | Enpty Land.
19. 6.61 | 5,000 50,000 | Enpty Land.
26. Lease 79251] 1.50 2013 Industrial|{26. 5.60 37,700 25,100 | Enpty Land. Now Lot
752 and part of Iot
751.
27. 64 15 | 4.25 | 2027 Agric. 15. 3.62 8,000 3,760 | One old wooden house.
(% sh.) 339 Sec. 64 K.T.L.D.
Area anended to 411 acs.
vide L. 1295/62.
28. 64 308 | 1.97 | 2777 Open 13. 4.61 | 68,950 35,000 | Enpty Lend.
29. 64 310 | 1.97 | 2777 " 22.10.60 | 67,900 35,000
30. o4 584 | 0.637] 2021 Industrial{26. 8.61 | 17,350 27,200 | Sold by Auction.
31. 64 583 | 2.69 | 2021 " 26. 8.61 | 41,000 15,200 | Sold by Auction.

In the High
Court in Borneo

Statutory State-
nent under
Section 57 of
the Land Code

Appendix J.

Sales Data.

(Contd.)
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APPENDIZX J.

(Continued)

T™vro Plans.

(IN SEPARATE FOLDER)

In the High
Court in Bornco

No. 1

Statutory State-
nent under
Scction 57 of
the Land Code.

Appendix J.
(continued)

Two Plans



In the High NO. 2
Court in Borneo NOTES OF HEARING AND EVIDENCE RECORDED BY HARLEY J.
No., 2

Notes of hear- IN THE HIGH COURT IN BORNEO

ing and evidence
recorded 'by HOLDEN AT KUCHING’

Harley, J.

8th March 1965

9th, 10th, 1llth . s : -
l2tﬁ and iEth ’ High Court Civil Suit No. C/70/65

March, 1965

Aik Hoe & Co.Ltd., eee Objector

Superintendent of Lands & Surveys,
First Division oo Respondent

Objection to awards etc., - section
57 of the Land Code.

For Objector: Mr.G.S.Hill and Mr.Yong.
For Respondent: Dato D.C.Jackson. Wan Alwi

Assessors:

Hill: 2 of the % Assessors are Governnent
pensioners.

No Assessor should have an interest at all.
Jackson agrees.
Consequently one short.
Court adjourned till 11.0.
11.0
Assessors sworn
1. Song Thian Chiok.
2. Yeo Cheng Hoe
Hill: Part Iv Land Code

Big nap Ex. 1 by consent



41.

Air photo Ex. 2 by consent
Relevant Date 1-4-60

Agreed that all formalities are in order.
Land 12 and 1% in Appendix C
Areas not in dispute

Inquiry held section 51 between 4.9.61 and
6.8.62

(Wotes in Appendix F.1l)
Objector then claimed £30.000 per acre.
L0  TO-DAY CLATMS:

178  §384,000
(14,930 per acre)

179 $314,000
(817,620 per acre)

Inprovenents etc. AGREED AT
(on 179) - 4000

NOTHING FOR 178

In issue whether inprovements should be included

20 in 179

Total figure for claim is 698,000 to include the

B4000 agreed for improvement.

26530

Government award 178 g121,460 €S47503 per acre

179 £116,300
B2574760

-

Government increased figure in December 1964

to 178 176,418 gS6860)
179 £131,760 (87370)

B307,778

o —

30  EXe Breakdown of those figures

Agreed by counsel that amended figure for Award is

2307 ,778

In the High
Court in Borneo

No. 2

Notes of hearing
and evidence
recorded by
Harley, dJ.

9th, 10th,. 1llth
12th and 15th
March, 1965

(Contad.)



In the High
Court in Borneo

No. 2

Notes of hearing
and evidence
recorded by
Harley, J.

9th, 10th, 1llth,
12th and 15th
March, 1965

(Contd.)

42.

Ex. 4 Contour Map.

Appendix 11 and 12 are old valuation figures which
will, I submit, not be in evidence.

Appendix J is other side's list of sales. "Date
of Sale" is "date of completion".

I tender a list of 63 sales.

AGREED

Ex, 5 All sales since 1948

Ex. 6 Governnent list of resuned land prices.
(figures not as yet agreed. 10

Bection 60 Land Code
Market value at 1l.4.60
Bection 61
Sibu Judgment of Harley J.
FACTORS:
Trend of prices
Type of Land.
Present use no guide - poctential value

This area becane part of Municipal area -
it was land for developnent. 20

As for flooding, material for filling is on
the land. Prior to 1l.4.60 highest flood level
was as shown in
Ex. 7 (accepted by Jackson)

8.8 feet was highest.

Roads and Access

Internal land requires road building.

Do not accept that small plot is worth
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45.

more than large plot. In the High
Court in Borneo

Main services affected all plots.
No. 2

Notes of hearing
and evidence
recorded by
Harley, J.

UNRESTRICTED USE

9th, 10th, 11lth,
12th and 15th
March, 1965

(Contd.)

JOHN MURRAY CARTER D/S Witness 1 Objector's

evidence.
ARICS FATI FRVA MREVA(S)

dJohn Murray
Practise in Singapore. Qualified since 1955 - Carter.
resident in Singapore since 1947. 1949-57 Examination

enployed by Singapore Inprovement Trust. Also
have been Collector of Land Revenue, and Lands
Manager to Improvements Trust. Have given
evidence about a dozen times in valuation cases
in Malaysia. Principles of valuation are
universal. My practise has not covered Sarawak
generally, but have followed events. Instructed
in April 1963, Visited Kuching. I have taken
into account factual data applicable to April
1960; and so applied comparative sales nethod.
Have only considered sales after 1960 in order
to establish trend. I was not given full figures
of Awards untll to-day. I had nade written
application in March '64 but details were not
supplied. In Lppendix J, I see lots 183 and 184.
These were sold in October '58 for g10,000 per
acre, Award as at April '60 was same figure
£10,000. In Appendix B.1l I see 4097 and 4098 -
plots resumed. They were sold July '57 at

27050 per acre. Award in 1960 was 27250 for
land alone, plus sonething for improvements. As
for 5736 it was sold May '58 26480 per acre.
Award '60 86500. Price of land was not in

fact frozen 1957 to 1960. T see 4415 on B.1l.
It is marked on Ex, 6. I would not make a
divigion of lands and improvements - if holdings
were agricultural. Such buildings would be



In the High
Court in Borneo

No. 2
Notes of hearing
and evidence

recorded by
Harley, dJd.

9th, 10th, 1lth,
12th and 15th
March, 1965

Objector's
evidence

John Murray
Carter

Examination
(Contd.)

encunbrances. One should compare vacant possess—

ion values. I see 16180 and 16181. Government
aid #10400 per--acre and F11300 per acre -
uperintendent still divided into land and

"grave pits", for removal and re-interments.

Lot 1617a is available with vacant possession
except for one house. One rust consider trends

when valuing. My Report as a whole is still
substantially accurate. I tender the Report

Ex.8 (by consent).

P.2. Annexure A. Annexure A. 1 lists the
RELEVANT sales - 10 sales. Ann.B. Contour Plan.
If graveyards were reduced to height 9' there
would have to be supporting embankments. Some
land would be sterilized. These graveyard hius
would have to be cut away to provide fillings for
the flat part of 178 and 179. Consequently
effective area of 178 and 179 would be reduced,
but I have taken that into consideration when
making my valuation. Level of Pending Road at
this point is 9' at the lowest during the line of
frontage. I aid investigate possibility of
Pending Road flooding. No evidence that 9' mark
had ever been flooded. I see "Tinber Yard" on
Ex.l. Access in 1963 was by a dirt road.

About same level as Pending Road. Fresh develop-
ment - saw mill etec. - is now going on there.
Distillery and warehouse are marked on Ex. l.
Annexure B shows the approach track. That is
also similar level to Pending Road. Never flooded
as far as I could discover.

Sales in Annexure C. include all sales in
Pending Area. All shown in Annexure A. I
extracted to Annexure Al those particularly
appropriate. Other parts can help to establish
trends. 8Sale 28, for instance, 1s included
simply to show trend - i1t is really oubside
Pending locality. Annexure D. is TREND graph.
From '58 to '62 there was an upward trend in
land prices. Annexure E is another illustretion
of rising trend. I then considered valuation of
internal plots.
Lease 4415 (Appendix B.l.) was awarded $12,100
per acre. For Lease 4098 award was $£19,500
per acre, and for 4097 218,250. There are 1o
buildings of substantial value on these lands -
they are attap jobs to be treated as encuubrances.

I amalganated trend in Annexure F,

10

20
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45.

To Court. If identical plots were requisi-
tioned and one had frult trees and the other
nothing I would still put same value on both
plots, if sold for development purposes.

On page 7 I say higher prices - not highest.
Registration is frequently delayed long aftber
bargains are made - for instance, to awalt sub-
divieion. If 2 sales are registered with
different prices on same day, I accept the
higher figure. I do assume that the lower
figure represents an earlier sale. I am
referring to the odd sale which looks out of
line with the general trend. I feel that owner
is entitled to highest price in requisitions.

On page 9 earthworks figures are not
purely guess work. I could have contracted on
those figures in 1963.

Developing large plot is preferable to
small., Overheads are spread over a larger area.
Provision of sewerage disposal for instance is
less for a big aresa.

Re title, "comparison" lands are often
short leases.

Re Filling, 9' could be prudent figure in
1960. There is £illing avallable for that on
the plots. 1963 was such exceptional flooding
that a developer would not be Jjustified to
increase fill in proportion.

Re Annexure A.l.

Sales 1, 2 and 3 relate to 4097 and 4098 within
Pending locality ~ internal - part high, part
low, comparable to 179 to this case. Short
leases ~ 64 years. Sale 4 is also internal.
Sales 11 and 12 are internal lands - sone
levelling needed but above flood level. 11 and
12 are small lots, and 9 is a larger lot of
5.4% acres. Sale 22 is included in ny graph.
River Ifrontage can be compared with road
frontage.
of prices, bubt I do not rely specifically on
then.

Re Ex. O.

Sales 25 and 27 help to indicate trend

Lot 181 equals $10,000 per acre.

In the High
Court in Borneo

No. 2

Notes of hearing
and evidence
recorded by
Harley, J.

9th, 10th, 1lth,
12th and 15th
March, 1965

Objector's
evidence

John Murray
Carter

Exanination
(Contd.)
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John Murray
Carter

Examination
(Contd.)

were agricultural.

46.

It is all off the road.

Price for lot 182 #6360 is equivalent to
#12,200. At #5200 it would be 10,000 per acre.

Iot 184 is .50 acre.

185 is .50 acre g£10,200 per acre,

0.T. 4729 works out at g5100 per acre for
the worst piece of land in the area - low and
swampy internal land. I produce reconciliation
statement Ex. O.

Re lease 4415, improvements or encumbrances
589,065 equal £12,100 per
acre.

0.7, 5726 is internal land 10' to 80' - so
entailing considerable levelling - equals
g7400 per acre.

11239 is steeply sloping, but high land
15' to 40' - award equals g7250 per acre. I
think that is comparatively low - out of line.

6868 5940 per acre figure is low

4097 OVERALL g18,250

11240 g7260 per acre

Why same price as 112397

16180 - burial plot

In my view land surrounding 16180 and
16181 cannot be of lower overall value.

12287 equals g7000 per acre.

I would value 57%6 at 25% loss on account of
road frontage.

T still stand by my figures of p.l4 Ex.8.
In Appendix J. I disregard 17 to 31 because

they are West of Sungei Apong Road or North West
of Kwang Lee Bank Road. These 2 roads are the

10

20

30
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47

boundaries of the Pending arca.

178 is not directly affected by tidal water.
There is nothing of rain vater with very slow run
off. In Ex.3 fizures of 6150 for 178 and 26500
for 179 are inconsistent.

8/3 4.30 p.m. Court adjourncd.
9/3 Court resumed as before.

P.1l. (continued) "I have agrecd costs of moving
earth withinthe sitec with Superintendent.

List of agrecd figuregs for said costs put in
as Ex.10.

P.14 Final figure 16178 instead of Z384.000
is now $306,000 equivalent to 211,900 per acre
overall.

P.15 Instead of £314,00 read £301,000 and
instead of $17,620 read $16,900. :

Final figure instcad of g698000 is B607,000
overall g81%,900.

I will amend Ex. 8 accordingly.
BY CONSENT.

CLAIM F13URE ALTERED TO g6C7?7,000

If I acceptcd Superintendent's method of
subtracting figutes for improvements from price
paid for land, that would still not affect my
final opinion as to value of land in issue. In
certainr cases if Superintcndent's method of
calculatvion is used, some of my figures would be
higher rather than lower.

Xx

This is my first valuation of land in Sarawak.

I was first instructed in April 1963. I consider
potentiality of land as housing or industrial.

My instructions were to value the land. I do
have regard to potentialities. I know Objectors
petitioned Governor to cancel rcsumption. They
had a plan for industrial - residential develop-
ment, 1 sce Appendix H.l. Plan looks like a
nixed developnent.

I did take into consideration figures

after 1.4.60 in order to establish trend. I do

In the Higsh
Court in Borneo

No. 2

Notes of hearing
and evidence
received by
Harley, dJd.

9th, 10th, 1lth,
12th and 15th
March, 1965
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John Murray
Carter

Exanination
(Contd.)
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48,

not concede that the Government scheme would
raise prices in the neighbourhood. I cannot
detect any acceleration in the price rise due to
publication of Government schemne. I see Annexure
D Lot 188 was subject of an Award in '59, The
lot 190 does appear until AFTER acquisition date.
I do show rises to 91,000 and 150,000. I took

an area which was outside the area of the plots
subject of this suit. Annexure E is close

enough to the area to be relevant.

To Court. My evidence as to trend does
dependto a considerable extent on those two
graphse.

I see Sale 22 in sannexure A.l. That is
same sale as in Ann. E. It was restricted to
industrial Annexure F shows general rise Sale (4)
indicates no drop between '50/'60.

Plot 4729 is not in A.1l nor 4415 nor 16688,
11239 11240. I. there had been data about them
I would have taken them into consideration.
Those lands are included in the Notification. I
collected information on Sales. Messrs. Yong &
Co. did ask for the Superintendent's prices of
those plots, but it was refused.

£19000 purchased 16178. That is about
2700 per acre. For 179 price was #21,000 nearly
£1200 per acre. - p. 2 of Ex. 8. Estimate of
£11,000 for electricity would hold good for 1960
as well as for 1963.

"ireas and Heights" p.2. 5'.8 is lowest
point on 178. On 179 I did say no level below
8'5. I do agree that there is an isolated
low spot 7'.4 which I could not read from the
Survey Plan. Also 8'.4 is another spot close by.

I see p.7 "indicated value of internal land.
vess is #15,500." I drew that conclusion fronm
Annexure F. That is the only way I arrived at
the figure.

p.8(b)"treat with doubt" would have been
better than "ignore."

(¢) There was a continuous rise in
price since the war.

10
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49.

?.9. I have agrced diffcrent prices now for
"Cost of Earthworks." I have dealt with
quantities. On 178 T £ill 21,600 cu yards.
That is based on the 9' foot contour. I cannot
agree that fill shollld be not less than 115'.
Obviously such fill would cost nore. My figure
is 148,600 for 16179 would be sinilar.

The graveyardsaffect the area surveyed.
Sorme land is frozen in order to support the hills.
It is occupied by supporting slopes.

P.12 "Sales Evidence”". T got 63 Sales. I
first selected sales which appear in Annexurc C.
Sone of those are nct comparable. I worked out
valuation in Annexure A-1l.

Sale 3 in Ann. A-1 has remarks aboutb
"rising narket". Sale 4 concerns Lot 405. It
does not appear in Appendix B.l. It appears in
LAppendix J. .9%acre.

Sale 9 is Lot 5736 shown in Appendix B.l.
Settlement figure was $40,000 5.43 acres -
nearly g7400 per acre. That was not a sale.

Sale 11 Lot 183. 5 acre. Price 20/10/58 was
£5000 (810,000 per acre). Superintendent paid
824820 per acre by ny calculation. Sales 12
and 13 arc on the same footing.

Sales 25 and 27 are dated 1961 - used to
check the trend.

4,15, 9/3 Court adjourned
10/3 Court resuned
Ex.10 put in by consent

Accepted cost figures

ROBERT HARDIE D/S

"Live in Padungan Gardens, Kuching. Dip.
of frchitecture. LRIDA. Architect for 14 years
- in Sarawalr since 1953. I sce Map Ex.1. I
know Pending area. Filling snould be up to normal

In the High
Court in Borneo

No. 2

Notes of hearing
an?d cvidence
recorded oy
Harlcy, J.

9th, 10th, 11th,
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50.

flood level. I see Ex.7. If T had had
that information in 1960 I would put £ill level
a little over 8'8. I was here in 196%. Floods

‘were exceptional - never experienced to that

extent in my experience. The 10'.6 figure 1963
is not purely tidal but combination of rain
cabtchnent and spring tide. That level probably
lasted 2 or 27 hoéurs. The Hong Kong Bank floor
is raised 12", so as to provide against flooding
even at 10'.6" level. I aid that job - advised. 10
Building was raised, not the land. Since 1963 I
would still advise filling at 9' level, and if
necessary would raise building floors. If
Pending Eoad was never flooded, I would certain-
ly stick to NORMAL fill level - 9'., I have not
done work in the Pending peninsular. Between
'58 and '62 land values 1ose.

XX

I have not done construction work in Pending

area. Normally I would put fill level at 6" 20
above flood level., It depends on land. I do not

know Nipah palm land. One probably would go up

to 12" above flood level if land was not

retained. One nmust always allow for settlement,
particularly in a swanp. My f£ill level refers

to the final level after settlement. My

evidence does apply if a factory is constructed.

The Hong Kong Bank floor was raised 12" to allow

for uwrusual flooding. I have no knowledge of

these high floods occurring every 1O years. 30

Re X

I would never advise filling up all this
land up to 11%'. I would advise 9'.

(Sgd.) E.R.Harley
XX continted

P.1. P.14 of my Report. I start with figure

£15,500 from trend and sales. If I started with

S?,%SO as commencing value instead of B456,676

figure would be g237,413. Then instead of

£17,755 per acre, figure would be B9280 per 40
acre. Instead of g306,000 figure would be
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B77,000.

For 0.T. 16179 if I do same sun starting
with 27750 per acre, overall figure would be
B8690C (instead of $16,900).

Instead of g607,000 figure would be 232,000
equals overall value $5330. Governnent
suggested total of 307,778 represents about
Z7070 per acre.

Equivalent to about g3000 ner acre.

I do not Imow about further correspondence
between advocates about suas awarded.

Re x

In graphs D and E, if there are only two
plots, one can only Jjoin by straight line. I
sec Ordinance 2/59 which brought the Pending
inside Municipal boundary. The implicaticn of
developnent would be a bull influence, Sale
4, lot 405, indiceates resulting value. Actual
acquisition in 1960 dicd not seem to cause
increase.

Reference heights on ny conbtour map the
slight omission has little practical effort.

Land Acquisition legislation does not print
awards for property other than land - fixbtures
being part of the land. Improvement is sone-
thing which increases value of land for its best
purpose. Sonetimes a party paking conpensation
is not the owner of land. Standard test book is
Aggawalla's "Compulsory lcquisition of Land".

(Sgd.) E.R. Harley
CIOSE OF OBJECTOR'S CASE

Jackson: Section 60 (1) (a) is really what
applies.
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52.

‘AMBROSE F00. D/S

D.1. - I live in Kuching. I an a Valuer in Land

& Survey Department. I hold Diploma in Urban
Valuation from University of Auckland, New

Zealand, also Associate Member of New Zealand
Institute of Valuers, and am registered Public
Valuer in New Zealand. I have connection with
valuation since March 1956. Then started as
Assistant Municipal Valuer, Kuching. 1958 - 1961

I was in New Zealand. Dixon did first valuation of
lands in issue in 1960. Iumb did a confirmatory
valuation. I did not nake a valuation until
Objector rejected the final Award, and negotiations
broke down. My figure was g307,778. It is in Ex.3.
I took figures of previous valuations for |
"Inprovements." I considered market value as

at 1.4.60. BSales are in Appendix J. Only Sales

1 %o 13 are relevant to land value of these 2
glots. They are the only proper comparable Sales
(1-13). I would also exclude as irrelevant the

two sales shown on 4.12.62. 14 to 31 should be
excluded for various reasons - for instance sales
subsequent to 1.4.60. or sales of land fully or
partly developed, or sales in which physical
conditions were vastly superior to land in
question. I have considered accepted on
negotiated Awards.

To Court: In Lot 184 I took value awarded
as $10,000 per acre.
I did visit and inspect the lands. Sone

lands in Appendix B.l are bare land.

181 - 44 acre - distant from main road -
fairly nhigh ground with road of access. Do no?t
think it would require fill for building.

185 - .51 acre similar to 181.

Awards of those two at $10,000 per acre are
because useful size as residential plots.

5736 5,3 acres - subject to tidal flood
in places, but some fairly high ground. Excep?t
for being internal, better than 178 or 179.

Hill:
Carter.

None of this evidence was put %o

.10
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11239 - .87 acres - land drops into a valley.

6868 %.37 acre, access foobtpalth not wvery good.
Two thirds of it i1s below the 10! contour.

11240 -~ no direct access - land falls into
a valley.

12287 - no direct access high land 70' to
80" contour mostly.

I see Map Ex. 1. Electricity extended
only to this point (point on Map) on Annexure A
it ends at junction near (27).

Inprovements should be separately valued
from land value. I take a land value then and
2dd extra for additions and improvenents. That
is the practice here.

Ex.8.

P.1l's figure of £5,500 is a purely hypo-
thetical figure. He gets trends from Ifigures
after 1.4.60. I compared sales up to 1.4.60 %o
get my figures - that figure averaged 27000 per
acre, that is basic for bare land. I agree a
saving should be given for access road or
frontage. I agree his "Add for saving of
access road.™ I also grece "10% to reflect
value of main road frontage." Deductions look
reasonable - 2.36 acres. 15% extra for long
title is reasonable.

As for 179, I again disagree with commenc-
ing value of $15,500 other comments as for 178.
T do not agree with the method of arriving at
the valuation. I did not follow that method. 1
used comparable sales method.

Lx

I do accept P.1l as a qualified person.
This is my first appearance in Court. My
valuation is submitted to Superintendent of
Lands and Surveys. I was away 1958 to 196l.
I nade ny valuation in December 1964. That was
the first time I applied my mind to the facts
of this case.
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To Court. I had Dixon's and Lumb's figures,
but I was not influenced by then,

I have taken accepted Awards as guides to
my valuation. 1 did consider some Awards low,
I have relied on some of those Awards to guide
me., Superintendent fixed higher figures when
awards were raised for settlement. Superintendent
has not put Awards in the statutory statement -
but some of them could have been put in. I do
prefer actual Sales as a guide to Awards. 10
In Appendix J, I have discarded Sales 14 onwards,
Mr, Lumb prepared Appendix J., I presume he
thought 811 31 relevant. I do not know why Lumb
listed them, I did not consider at all trend of
prices, Before I made my valuation, I did give
thought to filling costs. There is not much
filling required for Plot 179, but a lot is re-
quired for 178, I made a mental allowance for
the cost. P.W.D. gave me some figures,
I got those figures in August 1964, 20

By Consent Ex, 11 P,W.D, Figures.

£164,000 costs for 178 may be the P.W.D,
figure., Since this case began figures have
been agreed on cost of filling. When I had the
P.W.D. figures, cost per acre was %29,700; on
agreed figures cost comes out at $13,650, I
did not apply the P.W.D. figures., I did look at
them., P.W.D. figure is totally out of my
valuation, I am not interested at all in the
£fill, Argument about 9' or 11' level as far 30
as I am concerned is academic, Although there
is an adjustment now in the cost of fill it
does not affect my figure. Market value isg
what I aimed at - i.e, what land put in open
market would get., If 2 identical plots -
except that one has a house -~ were to be valued
for acquisition I would a2dd value for the house.
Sometimes value of an 0ld houge is absorbed when
there is to be a change of user. Sometimes a
demolition value only will be payable in actual 40
sale in open market just before date of
requisition would be best evidence. Sales in
the vicinity at about the same time are good _
evidence. One does have to analyse figures and
characteristics. I have gnalysed the figures
in Appendix J. About 6 months before effective
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date 1s a good time because prices nove. 1958
is the earliest date I took. I have made an
allowance for the figure being 2 yecars old. I
do think there was an upward trend from 1958 to
1960. I did not work out the rate of increase.
I have not yet adjusted figures for the lapse of
time or rise in prices. I do accept lMr.
Carter's interpretation of the trend as a guide
in rise of values. I do not know Aggawalla's
Text Booke I revised sone of the Awards in
1961. I know Lot 4729, Original Award. 1

did increase from 260,000 to g96,000. That is a
60% increase. On 16178 increase was 45% on
original Award. On 16179 increase was 13%.
Industrial user would be best use of this land.
It is the practice here to value land and
inprovements and add the two figures together.
Sonetimes owner gets both sums - somebimes owner
will agree some paynent to another party. 1 see
4415 on Appendix B.l. Owner was GOH TIAW TZE.

I was not at the Inquiry. JAmount of the Award
was pald to TOH TIAW TZE although he disclaimed
interest in the inmprovements. I hear the
Judgnent of Simpson J. read to me in Civil Case
68/62. In that case the value of the land was
amount awarded for bare land plus amount for
improvenents. A market garden valued as a
narket garden is more valuable with fruit trees
on than without. If aim was to value as
bv’1ding site, trees could be disregarded.

(p.254 Aggawalla) p.258 "What is awarded is an
inclusive price."

On none of the land here is there anything
which has an indusbtrial value. I do not think
that all the land is valued as potential
industrial land. For the 2 plots in this case I
have valued as potential industrial. On Map
Lppendix Bl none of the plots except 178 and 179

were valued as potential industrial plots. Mos®

of the snaller land was potential residential.
The bigger ones night be valued as agricultural
land. 181 to 185 are valued as potential
residential, also 16688 and 239240, also 11239
and 11240. I consider 12287 as agricultural.
5736 is alsoc valued as agricultural land. I
think some indusbtrial potential might have been
allowed for the five plots west of the road.
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Might be partly residential and agriculbtural.
4729 was valued as agricultural land. That is
the basis of my valuation. Industrial value is
the highest. Adjustment must be nade for
potential user.

I see Plots 16180 and 16181, If they had
no graves, they would be similar to 179 except
on a higher level., If the % plots were owned by
one owner, I would btreat it as one plot. It
value of 16179 were X I would pay less for
16180 and 16181 because I would have to pay costs
of removing graves. I do not agree that land
cost 13,060 or 9600. After paying out Government

got vacant possession and bare land. If Objector's

method of calculation were correct, I might raise
value of 179 to g8500, if the graves were not
there, If value of Awards goes up I allow
higher value for 179 and 180. I night value

179 and 180 at g10,000 if 4415 price were
calculated at 30315. 4415 would need a road.
179 may be better to develop than 4415. If
#12000 were properly described as price of 4415 I
would allow $15,000 for 179. Cost of Road to
4415 might be g17,000.

9th March Court Adjourned
10th March Court resumed.
Xx (continued)

D.l. No land used for industrial purposes is in
the immediate vicinity of 180 and 18l. I see
L.901 on Appendix B.l. There is a factory there.
The lease may be restricted to industrial user.
Sale 16 on Ann C. I did not btake that site into
congideration. I might have taken it into
consideration if I had known of it. That lease
could be used as a guide. Later sales were
with improvements. I was using Appendix J. I
did not search for further sales in the locality.
I think that the 1957 sale could influence me.
The distinguishing factor is physical features.
The main difference is the interference of the
graves., Physical features are not much
different. Say, known off 20% if graves are
present. 901 has no access to main road.

10
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At least it has no frontage. We are not sure
when the access road was built. 179 would be
worth 216,000 on a comparable basis. I would
take this sale 16 as a guide.

D.3 (interposed)

ROBERT BELL BEATTY D/S

Executive Engineer of Roads P.W.D. Bachelor
of Science, Glasgow University, B. Engineer
Bcience Architecture Associate Member of ICE,
and of Highway Englneers Member of American
Soclety of Civil Engineers. Came to Sarawak in
1954, 1960 - 63 away. I see Annexure B -
contour map. I know the area. I see Ex. 7.
Land lying below 8.8 if industrially developed

should be raised 3' or 4°'. 4' gbove flood level

is proper. Wet soil under pavement if subjected
to pressure damages the pavement. 4t above
flood level is gpecified practice. I am not an
expert on factory floors. TFactory floor level
should be 4' gbove flood level. I have
calculated cost of bringing ground up to 4' over
flood level. I have computed a figure 3' above
flood level for land in this case. Cost would
be B876,315, or on the basis accepted in this
Cost. ©350,300 for 178 also g42,%00 for 179.
That is raising to 11l.5.

Xx

I produce detalls Ex.1ll. The cost figures
are not my own. Tenders were not obtained.
There may be tenders in the file. The vender
figures are in Ex. 10. My figures in Ex. 1l
could thus be halved. I produce letter. Ex.l12.
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I know the purpose of these cost figures.

Ex.1ll - most of it - was extracted from my
report. I am concerned with surveys and testing
magterials. I am not a sbtructural engineer.

I have not done again construction in this
country. I have built and designed roads.

An architect would be familiar with building
problems. The Pending Road does not come up

to my standards. That is true of many of the
buildings in Kuching. I do not know of any
large bulldings built privately which come up

to my standards. It is true that Hong Kong and
Shanghai Bank is not up to standard. Buildings
can be bullt on stilts. Stilts might not be
suitable for indusbrial purposes. A factory
requires a pavement area. I do not know whether
the Pending Road was over flooded. Some of it
may be at 9' level. I accept that this section
of Pending Road was not flooded. I produce a
map of the 1963 flood effects.

Ex.1%3. If Mr. Hardie advised 9', I would not
ssy he was wrong. But I would not agree with
him,

No re X.

(Signed) E. R. Harley

D.l. (recalled)
Xx continued.

Ex.14 two tenders (by consent). On
Annexure C I see sales 11 and 12. 18% was
sold in 1958 at $10,000 per acre.  We awarded
same figure. Same applies to 184. Sale 3
shows award per acre on sale price, also Sale
9. I think the awards were taken from the
1958 - 60 figures. I have not analysed the
increase between 1958 - 60 but there must be an
increase. I have just glanced briefly at lr.
CARTER'S Report. I have no criticism of his
final graph except that he considered Sales after
1.4.60,

T see Appendix J. VWhen I considered Sales
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59y 6 and 74 I regarded them as sales of
agricultural land.

Development of the new port has been proceeding
since 1958. Commercial men would know that
development follows. The question is when.
Business men were interested in this area. The
Gazette Notification may not have been a
surprise to business men. Public may have known
of development policy long before 1960. The
1959 Municipal Ordinance may have had an effect
on the prices.

I see Bale 2 in Appendix J and Sale 3.
Figure 88150 is due to special reasons. I see
Sale 3. I never did work out rate of increase
in prices. I could have done but I did not.

In present case I do not regard 1949 prices
as relevant. I do not know why purchase prices
were put in the Statutory Statement. On 178
there is not so much nipah. I prepared Ex.3.

I divided 16178 into two areas - front and back.
I do think road frontage land has a higher
value. Ribbon development may be the origin
of this system of valuation. If ribbon develop-
ment goes, I would still use the belting system.
I do not say all the factories will be in the
front belt. Some people might not approve of
the belting system. I have Ex.3., If on 16179
I use different figures to start with I get
result as shown in Ex. %A.

(Cp grave figures 16181 £11,300)

I do not approve of Mr. Carter's method in
his Report. I agree with starting with internal
land level 10'. The principle of the method is
all right. His starting figure is too high.
Otherwise the method is all right. Using his
method and filling up to 11' would make lands
costs 35000 per acre. In order to apply
comparative sales method one has got to go into
details. I have not gone into details. There
is no vehicle access road to 181 - only a
footpath. A road might cost 26,000. I have
never made written details of the physical nature
of the plots. 181 is not level. If used for
residential purposes it would have to be levelled.
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I have not mentioned or worked out any costs of
filling.

Plot 11239 drops but is similar to 181l. I cannot
explain the different Award figures. 11239
appears to have been undervalued. 6868 is two-~
thirds below 8'. It might cost L6000 per acre
to fill, My starting figures are not based on
any detailed calculation.

(p. 200 Aggawalla)

Some 1962 sales do appear in Appendix J. 10

Re x

I see Annexure C sale No. 16. There was a
drop in price from 1952 to 1957. The LEASES
in Ex. 6 were for Agriculbtural use only. Awards
were on that basis. If a restriction is removed
in favour of industrial I should think land
value would increase ZL000 per acre. I did
consider the possibility of restrictions being
removed., With Ex. 3 if I start with 7560 (land
price of grave plot) overall figure is 8900 per
acre - $387506., If I had valued the grave 20
plots I would not have included removal costs
as part of the Award. T would treat it as an
ex grabtia paynment. I am afraid there is no
lawful authority for that.

(8gd.) E. R. Harley
10/% 3.0 p.m. Court adjourned.
(8zd.) E. R. Harley
11/3 Court resumed.
Jackson:
Notification section 47 30
Compensation for resumption

Appendix Gl 16178
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$121,460 Land in 3 catbtegories
Date of valuation - 1.4.60
Consideration of comparable land.
"Areas below 10' contour subject to flood."
;gppendix G.2. 16179
ijo categories
Consideration of comparable land
Half below 10' contour
178 plus 179 Total £2323,%90 (5200 per acre)
Ambrose Foo D.1 made RE-Valuation
ﬁ}Q?,?SO offered (87000 per acre)
Ofﬁér rejected
K Only issue market value l.4.60
Meaning of Market Value. Section 60(1)(a) Rest

of Section deoes not apply. Land is defined in
the Code but Market Value is not.

Sarawak Civil Appeal 3/59

Superintendent v. Chin

Sibu High Court Civil 66-90/62

Price paid for land - p.2 of Appeal 3/59 -
may be by private purchase or by acquisition.
Both prices paid may be equally considered
provided pald bona fide.

Sibu Case Superintendent v. L.C.T.

to a degree potential must be taken into consid-

eration - also certain improvements, but nced
not consider section 62 here.

p.4 of Sibu judgment para 2 "Sales of land

only".

Carter's Report Ex.3.
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p.6 "Trend of Values.”

NOT confined to sales up to 1l.4.60 but considered
sales in 1962. GRAPHS produce a purely hypo-
thetical value so far as relevant date is
concerned. DLands considered also outside the
area ~ not comparable. Fallacious method.

Once declaration of resumption is published,
naturally land prices rise. Free land values
were enhanced after date of notification.
Carter's comments p.7(2) "Internal lands etCee..
indicated value of internal land on lst April 1960
is £15,500." That figure is not Justified. It
is hypothetical. No basis for it.

Mr. Too D.l. is a qualified valuer. He knows
Kuching area -~ Carter paid a visit. TFoo did not
use date bullt up for original Award. He did
restrict himself to adjacent land. Carter went
outside the relevant area. Foo concentrated on
Ex. 6 AWARDS, AND Settlements. Tantamount to
free dealing. Owners may be treated on the basis
of willing vendors.

Carter's Report p.l4 Total figure of
£698,000 reduced by consent to g607,000.
Commencing value 15,500 is insupportable. Foo
did sey METHOD was acceptable but process of
reading original NORM was not correct. He did
not use that method himself.

#7000 per acre is proper figure.

Concede that payment for graves had no legal
authority.

HITL:
Issues of Law.

Cap.8l. Superintendent is empowered to take
back land. Tend is what he takes and pays for,
and nothing else.

Civil Appeal 3/59.
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Personal opinions not
to be substituted for evidence. Agrec issue is
in section 60(1)(a). Section 1(f) is relevant
to this extent - improvements are part of the
land. Accept what was sald about Market Value
in Sibu Judgment.

Aggawalla p.l162.
p.164
EVE J. said:

40
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63.

p.177 "Compensation under Indian Law." In the High
P.180 Market Value Court in Bormeo
Both sides agree comparable sales method. No. 2
PP 188, 189 "Going by averageScceceeeco Notes of hearing
distillery plot was too far above general prices and evidence
to be considered by Mr. Carter. recorded by
"Bong fide transactions of purchases" means Harley, J.
1i°ch S 3 28 rards.
p.190 Principles of comparative sales pp. 12th and 15th
191, 192 ».192 - agricultural land in vicinity March, 1965

of town. p.l95 there must be a critical analysis
of sales. Abnormally high or low prices (p.197)
should be left out, so Carter left out
distillery plot. p.199 post-acquisition sales.
P.202 "Dissimilarities" "Collector's Awards.”
p.23%5 judgment of EVE J. Entitvled to highest
potential i.e. industrial value. p.237 Defini-
tion for market value. P.25% onwards p.25C. A
separate item may be quoted for improvements
where bthere are different people to be compensa-
ted. Bare land may be more valuable than land
plus buildings (p.267) p.274 "land and buildings
not to be valued seperately" p.276.

BELTING METHOD p. 277

Evidence in this case. HARDIE confirmed rise in
price from 1958 onwards. Undisputed evidence.
Foo accepted that he had taken 1957/58 Ffigures
for making awards in 1960. Foo in the witness
box did agree that bthere was a trend upwards. He
disagrees with Carter's TREND FIGURES because he
says Carter was not entitled to use 1962 figures.
But AGGAWALA does consider that such figures may
be considered, although with caution. GRAPH F is a
reliable calculated filxure. Carter considered
both general rise and particular rise. No evi-
dence to support Jackson's argument that prices
junmped on 1.4.60. Carter did not rely on Awards
because he was never given the figures - and in
any event genuine sales should be the guide.

Too sald he just "skimmed through" Carter's
Report. Why no written report Ifrom Government
valuer. Final figure rcached by Foo was in

fact a starting figure based purely on opinion.
Beatty's figurcs for fill were regardless of
cost. No need to consider cxtravagent fill up
to 114' just to keep feet dry once in 10 years.
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Foo failed to relate the plots to each other or
to the subject lands. He concentrated the whole
time on the Awards which are inconsisbtent amongst
themselves and with relevant dates. Sometimes
Superintendent has considered only half what he
paid as relevant. Also Foo valued land as
HAgricultural land". Descriptions of title do
not necegsarily imply restrictions. Annezxure

C Sale 6. There is in fact no restriction on
that title. Reject utterly any valuation based
on agricultural use. Carter has properly
considered the urban potential. If Court rejects
Carter's evidence there is nothing to put in

its plan., Foo never even considered the
question of fill.

Sunming-up.
(Shorthand writers in Court).
12.10 p.m. Court adjourned.
2.00 p.m. Court continues
Summing-Up

3.30 p.m. Assessors asked to give Opinions
tomorrow. -

Court adjourned.
13/3/65

Court resumes

Assessors

No. 1 (TYPED) Claim figure
$607,000

No. 2 (AGREED)

Court adjourned
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No.3
AGREED NOTE OF JUDGE'S SULIIIIG-UP

The first thing the law reguires me to do
is to refer to the Land Code and I shall read
you certain sections. Some of the sections I
shall omit as not being relevant. If Learned
Counsel on either side request me to include
any section omitted, I shall do so. Both
gides are agreed that the first and most
important secticn or sub-section is section
60(1)(a) and that reads:

"In determining the amount of compen-
sation to be awarded for land resumed
under this Part the Court shall take

into consideration:- -

(2) The market value at the date of
notification under section 47" - (at
1st April, 1960).

Now there is nothing in the rest of section 60
which I shall read unless the Learned Counsel
request me to do because I think even a
reference 1o sub-section 2(a) might be merely
confusing and is not directly relevant but if
Dato Jackson wants me 1o read it, I will.

Now we come to section 61 and that reads:

"In determining the amount of compensation
to be awarded for land resumed under this
Part the Court shall not take into
considerationt-

(v) Lny disinclination of the person
‘interested to part with the land resumed,®

There is no evidence of any disinclination
here but you must remember that even if there
were you must not take that into consideration
and another thing which you must not take into
consideration is 61l(e):

"Any increase in the value of the land
resumed likely to accrue from the use to
which it will be put when resumed.”
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66.

I do not propose to read any more of that
section unless requested.

Section 62 (1) is vitally importent, it says:

"(1) Where the noplicant has mazde a claim to
conpensation the amount awarded to him
shall not exceed the amcvunt so claimed
or be less than the amount awarded by
the Superintendent."

and possibly I ought to read section 61, sub-
section (4) which says: 10

"(4) The provisions of this section and
sections 60 and 61 shall be read and
explaineu to tihe assessors by the
Court before they give their opinions
as to the amount of compensation to be

- awarded."

That is why I started off by reading those sections

to you. How it has been stressed to you by Counsel
that you must not use your private or personal
opinion, nor must you even rely at all on any 20
private or perconal knowledge which you may have,

You must consider this case mercly Irom the point

of view of the cvidence given here in this Court.

Now when the Superintendent resumed this
land he made a statutory statement. As I have
already explained, you cannot award less than
was awarded by the Superintendent. He awarded
307,780 which comes to #7070 per acre and the
claim is for £:07,00C, You cannot award more than
that figure and that claim figure ‘eprcsents an 30
overall average of $13,900 per acre so you can
gsee that, roughly specking, the claim is double
the award.

Now throughout this case I am sure that
Learned Counsel will not resent it if I say
that slips in figures have been made from time to
time and during this surning-up the Court may be
prone to make errors in figures or statements of
fact and if you Gentlemen Assessors or Learned
Coungel interrupt me to point out any such 40
mistakes, I shall be grateful.
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Now in the statutory statement the
Superintendent states that the value of the
land as assessed by the Valuer was based
primarily on the evidence of the then recent
sales of comparaeble land in the vicinity of
the land acquired. Now both sides are fully
in agreement that that is the basis of all the
figures which we have 0 consider. You and
I when finding comparable land and comparable
figures might have gone around and said this
piece  of land is almost exactly like 16178 or
16179, and this other plece of land is almost
the same, and so on, and the value of those
pieces Jjudged by recent sales is s0 much and
therefore we think that the value of this land
ig a similar figure., The expert Valuers in
both cases have got a slightly more compli-
cated method of valuation. In the one case,
Mr, Carter says that a good deal of this land
is below flood level; it requires filling.

He says to himself I will look for a piece

or section of inland acreage which is above
flood level and I will take that as a starting
point and then I will make adjustments for

the fact that this land, on the one hand,

has the advantage of gocd road front and, on
the other hand, has the disadvantage of a
proportion below average flood level which
required expenditure on it by way of fill in
order to bring it up to average. As I say

he starts by comparison with other inland
plots and sales values above flood levels and
then he adjusts those figures as particular
plots which are not either inland except
partly nor all above flood level, Nor Mr.
Foo on the other hand, instead of taking any
one figure by relating i1t to the other land

of the same type, he uses what is called the
belting method., He says a belt of land on
each side of a road has a higher value than
land behind it. e takes 3 belts and in the
other case 2 belts. Well, we will consider the
two methods in greater detail later on, but
the principle still remains, you have to try
and find 2 comparison of similar land that is
land with no frontage and land which is partly
below average flood level and then you have

t0 relate the value of those plots. Of course
the difficulty i1s that you will have to find
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a plot exactly similar to these two. You might
think, I might have thought, that a good

common sense method of relating these two plots
to other plots and other valuss is to take other
plots in the vicinity and say for instance this
plot here is inlsnd, it has not got the advantage
of a road frontage, not got a road access, but

on the other hand it is all above average flood
level and therefore taking that into consider-
ation the vslue as far as I can judge it on the
1st April 1960 would compare favourably or
unfavourably with the plots in these cases. Let
us say you cannot have that, that commonsense
makes a list of all the plots which are compar-
able, and then set out the differences and see
by reference to particular plots which should be
valued at a higher or lower figure than other
plots to which you compare these two. However,

as I have saild before, there is no doubt that the
guiding light throughout this case is to try and
find evidence of recent sales of comparable land
in the viecinity of these two plots. Now take the
statutory statement again in paragraph 1{(b) page
2. The Superintendent refers to Plot 16178 and
he says that except for about 1 acre, the total
area is below 10 foot contour. Now, you have had .
evidence about flood levels and you have got the
figures. You can consider a figure of 9 ft.,

10 £%. or 11% ft. if you like, but what we want
to consider is land with a flnod level about the
same as these two. I will come again to this
question of fill and to what figure you start
with, what level to start with. Go back to the
statutory statement., It is important to know
that the title of 16178 is without condition
although it has a general description,
Hggriculturalm. It is within a Mixed Zone

Area, is or was, =nd was classified as Town Land.
The Superintendent included in his statutory
statement the fact that 16178 criginally cost the
objector £19,000 and 16179 originally cost the
objector 21,000 and so the original cost was
$40,000. Well, as Mr, Hill said, those figures
must be dismissed from your mind. You and others
and Government may feel that there 1s now a very
handsome profit, but this should be dismissed from
your minds. It has got nothing to do with the
case. That the land is worth so much less in 1949
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has got nothing to do with what it is worth In the High
today. Of course you have to consider what Court in
is the right figure for compensation on Borneo
April 1lst, 1960, Now, the statutory

statement goes on to consider the other plot Nos3
16179 and in oonsidering that there is a Agreed Note
comparatively small figure for improvements. of Judge's
Now, I think you can disregard that figure. Summing-up
This has nothing to do with drawing any

conclusions about whether separate figures 12%h Maroh
should be given for improvements or whether 1925
improvements should be considered as part (Contd.)

of the acreage value. I am not laying down
any principles regarding this at the moment
on land improvements, 1 am merely saying, and
I do not think Counsel will wish to say
otherwise, that the figure is so small that
you can dismiss that from your mind. You
must consider Plot 16179 as though it is a
piece of bare land.

Now the statutory statement referring to
this plot 16179, assesed at about half an
acre, is below the 10 ft. contour and is
subject to flood and affected by tidal water.
The balance is high land up to the 50 It.
contour near the graves. Those two graves
were detrimental to development, especially
because of their effect on earth works. Well,
the amount of land occupied by earth work
will be very small; I think it was put at .16
of an acre. The graves are capable of removal.
The Government paid money for them to be
removed and we will come bto a closer
inspection and comparison of those grave~yard
plots later on. The title of 16179 was
without conditions and was for 900 years from
1911, That, I think as Learned Counsel on one
side pointed out. is the nearest to freehold
you can get in this country. The general
description was agricultural but there were
no special conditions. It was in a Mixed
Zone Area and classified as Town Land.

Now we come to the evidence and it may
be a bit tedious but I am afraid that we
cannot avoid a rather detailed analysis or
gsummary of the evidence. In exhibit 3 you
have the Govermment Valuer's breakdown of the
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figures., I think I am right in saying that you
have also been given Exhibit 3(a). Whether you
take the Government's figures and the calculation,
or whether you take Mr, Carter's, or whether you
take from your own comparison a sales figure

of comparable land in the vicinity at these

costs quite naturally it is the starting figure
which is the most important. Now one camnnot
avoid a comparigon of the points of view of the
two sides with its implications of law, In fact,
we come to the very simple question at every turn
"What is the price of this or that piece of land".
Well, the definition of land, as Mr, Hill pointed
out, should be taken from the Land Code which
definition has already been read out and it is as
follows:

"Tand includes things attached to the earth
or permanently fastened to anything attached
to the earth,"

When we come to the price or the value of the land
we come to this vexed question as to whether you
should consider the price with improvements or
distil a separate price for bare land., I think
vou can start with this thought that the price
paid for land with additions or improvenents

nay or may not be related to the value of bare
land. Now, to take an example, ycu have two 1 -
acre plots exactly similar. One has a good house
on it, the other is a building plot but it is
empty. Whether you are a private purchaser or a
Government purchaser, you want both plots for
building a house. Well, in that case, I think it
is commonsense 1to0 say that the price paid for the
one acre with the house on it is nct the proper
price to be paid for the other empty lot which
somebody is wanting to build a similar house on.
Now I will take one other example, which is on the
other side. You have two exactly similar plots

of land; both market gardens., One owner has some
very healthy fruit-trees on his plot and the plot
is beautifully cultivated. The other owner has
let his fruit, vegetables, or what have you, go ©o
seed, In other words, they are exactly the same
except that one is well cultivated as a market
garden and the other is not cultivated. If a
purchaser comes along, whether he be a private
purchaser or Government purchaser, and assuning
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there are no restrictions on the title but that
the land is wanted for industrial development,
then the price pald for the plot with the
beautiful fruit-trees on it is not likely to
differ from the plot covered in weeds because
the purchaser - as 1 say whether he is a
commercial or Govermment purchaser - is
looking on those plots as potential
industrial development or from that angle
and if you are entitled to look at the plots
from that angle you can sce that the price
they pay for the one plot is a good guide
for the price to be paid for the other plot.
Now you may very well have said to yourself
in this case it is neither one case nor the
other, and I do not intend to lay down
general principles except to this extent.
Whether a Superintendent should or should
not pay one fisgure for land and a second
figure for compensation is something which

I leave t0o him to consider., The figures
given in his awards in most cases (not, in
all cases) were or should be the pricedf

the land as defined in the Ordinance plus

in some cases removal expenses. Those
figures may or may not be a guide to the
value of similar plots of bare land. I
think we all understand what I mean by bare
land; I mean land without anything which
could properly be considered as additions or
improvemeits.

In a case in which the Superintendent
has to separate his figures into so much for
pare land and so much for compensation, the
total sum must be the price paid. In such a
case you may think that the price was inflated
because the Superintendent felt bound to
award special compensation so that the
equivalent bare land might not be worth as
much.

In the case of the two plots with
graves on, 16170 and 16181, the
Superintendent paid prices of $13,060 and
£9,600 respectively. In that particular case
I +think that you can - and I am saying that
you can, not that you mugt - regard those
prices as prices paid for the equivalent of
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bare land. I think you ere entitled to - but

it is a matter for you - to conclude that the
Superintendent did pay the equivalent of £10,360
per acre in the one case, and $11,300 per acre in
the other case. BEven so, you may, you sre
justified to say to yourselves there were special
considerations in thoge two particular cases and
it does not necessarily follow that adjoining
land, other things being equal, has equal value.

I must apologise to the gentlemen Assessors if

I cannot be more exnlicit than that. What I

have given you is a direction in law, If I am
wrong I need correction by a higher court., But
you Gentlemen Assesgsors must follow that direction.
Now, I vant to say something about awards as
comparisons. There is no doubt in my mind that
awards are certainly not as good a guide to
market value as actual sales in the open market.
Now, let us go back to the valuer's break-down

of figures, Exhibit 3. You must remember that his
starting figures were based very largely on

awards and also they were based on what you have
referred to as bare land figures. You see what
effect it hes on the concluding figures if you
start with a different figure. In Exhibit 3(a)

if you start with one of the graves at a figure of
£11,300 per acre and then relate the other
figures proportionately to that figure you would
gsee that the proper award in this case would be
5529,000 dollars. Now, you may or you may not
consider that a reasonable figure., I draw atten-
tion to these figures. It is up to you to give
such weight you think proper to the sets of
figures. All those cases are matters of fact.

Cn fact, you certainly do not have to take any
directions from me, liow you have a contoured map. -
Low lying land, that is land below the flood level,
is less valuable than land above the flood level.
You can argue it out what you mean by flcood level.
You can consider the normal level or you can
consider the abnormal flood level, what effect
that will have. I will return to this again latexr
one. Now, Exhibit 5 contains all the sales since
1948, I do not think you have to study that in
great detail., You do not have to because it has
been very little referred to. Now Exhibit 6 has
been referred to much more and it has been relied
on a lot by the Government Valuer, So you should
look at those figures and gee first of all how
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much weight should we give to award figures In the High
and secondly how has the Govermment Vaoluer Court in
viewed those award figures. Well, he has of Borneo
course viewed them from the angle of bare

land and improvements are something separate. No.3

If the Government Valuer had taken the overall
figure as the value of the land of course he
would have reached a different conclusion.

Lgreed Note
of Judge's

Sunming-up
A1l my direction in lew amounted *to was .
that you cannot always rely on the top overall 12th March
figure and you cannot always rely on the bare 1965
land figure. There is a figure allowed for the (Contd.)

removal expensses. It is vexry small; unless
the transfer of graves is included in removal
expenses it does not affect the values in this.
Mobody has argued or could argue that the
transfer of graves is included in removal
expenses. It is very difficult to comsider
under what head those transfer exnenses can
come under legally or otherwise. The
Superintendent through his witness suggested
to the Court that these transfer expenses may
be considered as a payment ex gratia. Ir.
Hill argues that a Superintendent caunot award
compensation except for land, and therefore
what he has awarded as ocompensation is the
price ¢of the land, of the bare land, orland

in a way worse than bare land.

Now from the various factors that have
already been mentioned to you, apart from
the flood level and the question of road
access none of the plots have main services
but then, on the other hand, on a point like
that the lands compared round about have not
got services either so that doesn't complicate
matters very much. The unrestricted user is
an important point in favour of these two plots.
Some of the leases were restricted to
agricultural user but of course a restriction
can be removed. It involves trouble and expense
but 1t can be removed,

And so we come 10 the evidence of the
first witness, Mr. Carter, and this might
be a suitable moment to adjourn. Perhaps,
before we adjourn I might say to the assessors
that you are entitled to express your opinions
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freely and at any length you wish. You also, in
my view, have the right to give your opinion or
report in one line, namely, you might wish to
say to the Court:

"In my view, the figures for
compensation should be so much."

Now I make no suggestion that you should adopt

one course in preference to the other one., I

mention this now because during the luncheon

interval you may be able to think over which 10
course you prefer to adopt so that when I have
concluded my summing-up you can decide how much

time you would like to be given before delivering

your opinions. I stress once again what I said at

the outset and that is that you must not discuss

any of these matters with persons outside the

Court but you may discuss them with each other.

You are at liverty to give a joint opinion, or to

give geparate opinions. If Learned Counsel on

either side has reason to think that what I have 20
just said about the assessors' opinionsg is

contrary to law practice, I invite them to say so

but, so far as I know, you sre not restricted to

a particular form in which you give your opinions,

I am restricted naturally to delaying my judgment
until I have heard your opinions.

We accept that Mr, Carteris highly qualified
and experienced as a Valuer. He has not covered
Sarawak generally. He was instructed in April
1963 and he told us that he applied factuzl data 30
relating to the relevant date, 1lst April 1960.
Taking that as the proper date he applied the
comparative scles method as he should., He says,
"I have only considered sales after 1960 in order
to establish the trend", and he told us he did
not when he compiled his report have the figures
of the awards to consider or refer to. He
referred to Appendix J first of all, lots 183 and
184, which were sold in October 1958 at $10,000 40
per acre and this sale is in Ilr, Carter's Annexure
A(1) Sele Nos. 11 and 12 and also you will find
these lots referred to in Appendix J. Mr, Carter's
comment is that the award in April 1960 seems 1o be
based on the October 1958 figure, He referred to
lots 4097 and 4098 and they are Sales 1, 2 and 3
in Annexure A(l) and show the award is the same.
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They do not appear in Appendix J but they are
in Exhibit 6 which now discloses all the award
prices. There was a sale in July 1957 at
£7,050 per acre and the award in 1960 was about
27,200 for the land alone, plus sonething for
improvements. 5736, Sale 9 in Amnexure A(1)
was sold in May 1958 at £6,480 per acre and the
award in 1960 was almost exactly the same,
6,500, This plot (10t) appears as No,.7 in
Appendix J. One immediately begins to wonder
if 1958 prices are being used as a basis for
awards., Mr, Carter said it is all wrong to
treat prices ag frozen between 1957 and 1960

as they were on the up and up. Lot 4415

is in Appendix B(1l) and also Exhibit 6.

16180 and 16181 are the grave plots and I have
already referred to then,

The whole report, Exhibit 8, merits close
attention, You have had sceveral days in which
to read it and it has been referred to
frequently. You must weigh the value of that
report in the same way as you must weigh
land values. You will remember that in
Ammexure A(l) was a list of what Mr, Carter
thought were the ten most relevant sales. I
think, if I remember rightly, that the last two
Bales, 25 and 27, were not particularly relied
on by Mr., Carter except to show trend, There is
one remark which occurs quite often in Amnexure
A(1), thot is such a remark as Sale, 1% to 2%
years before date of acquisition on a rising
market. It is important to consider whether
the market was rising, or whether it was
static, or whether it was falling.

In Annexure C Mr. Corter set out all sales
in the Pending area. Even if plots were not
extracted from Annexure A(1l), nevertheless,
th:y may help in establishing trend. And so
we get Mr. Carter's method of establishing
trend by way of graph. Now it is up to you to
consider firstly whether those graphs are
baged on sufficient or on insufficient data
and it is also up to you to consider how much
importance, or how little importance, we should
attach to dates of sales after April 1960.
Possibly an unbiased person looking at those
graphs would say, "I am not altogether
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convinced", Mr, Carter quite rightly said if

you have only two points on a graph you have to
join them by a straight line; but Dato Jackson
quite properly points out sales may have run
level, that the market may have been static up to
April 1960 and that a jump may well have come
immediately after that date, There is no specific
evidence to indicate that, it is a question of
wondering whether the proposition put forward that
prices naturally jumped is sufficiently based on
commonsense, Mr., Hill was quite prepared to suggest
that the Kuching Municipal Ordinance of 1959 which
enclosed the Pending area into the town would
indicate industrial cevelopment and would have
made prices rise but, whatever made prices rise,
in a sense it need notv influence uc; what we do
want to establish as baest we can wos whether there
was, in fact, a rise and what was the rate of rise.
Tou may think that some of the evidence given
could be a basis for the view that between, say,
1957 and 1960 prices were rising. lr. Carter quite
properly pointed out that some dates which appear
to be too late in time for proper consideration
nay be more relevant than appears at first sight
because very often the date of registration is
delayed until long after the bargain has been
struck. Now there was some discussion about
whether a large plot or a small plot is the better
to develop. Mr. Carter prefers the larger plot.
You may come to the conclusion that there is not
much in it. In any event Government will be
merging plots and for development purposes, the
value of the land as a whole can be considered,

On the question of title Mr, Carter commented

that some of the plots were held on comparatively
short titles This filrst area canncot be compared
with the much more valuable freenold titles of

the two case plots. He considered flood level,

he considered it as in 1960. Everything up to

a point must be related back to 1960 but in any
case Mr, Carter congidered and still considers
normal flood level not the abnormal floods of
1963, Now, he considers sales of initernal land
which is part high ané part low as are the plots
for our consideration. For instance he says that
sales nunbers 11 and 12 which referred to plots
183 and 184 are internal land. Some levelling would
be needed but they are above normal flood level,.

I can confirm, now that I loock at the evidence,
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the remark +that I made just now that sales
25 and 27 and its plots 1738 and 8841 were
brought in to indicate trend of prices but
Mr, Carter does not rely specifically on
then. He commented on the land set out in
Exhibit 6. He drew attention to the fact
that plot 181 worked out at 10,000 per acre
although it is well off the road. On the other
hand Lot 182, he says is £12,200 per acre.
Under Mr. Carter's method of valuation it is
compensated at the rate of $12,200 per acre
although the Government Valuer valued the
land at ﬂl0,000 per acre. You can look at
all these lists but always remember to con-
sider how far the land is comparable and
always try and work out what was the price
per acre paid. 4729 works out at £5,000 per
acre but lir, Carter said that that is the
worst piece of land in the area, low and
swampy, internal land., Lot 4415 ii you take
the overall figure works out at £12,100 per
acre, but I have already said that overall
figures may be considered as inflated on
sccount of a large sum being allowed for
improvements. 5736 was a piece of bare land,
internal much higher land 10 ft. to 80 ft.,
but it required considerable levelling if you
were to build for industrial purposes - that
works out at something over »7,000 per acre.
11239 according to Mr, Carter is steep sloping
high land about 15 ft. to 40 ft. at 27,250

per acre snd Mr. Carter commented "I think that

is a comparatively low price and out of line
with the rest." You may remember lMr., Carter
said that if the price is singularly high or
singularly low he would prefer to disregard it.
Lot 6868, Mr, Corter observes, was given a
low value, %5,940 per acre. On the other hand,
if you take lot 4097 which is a 60 year lease
and you take the overall compensation it
worked out at $18,250. 11240 is a piece of
bare land, internal, £7,250 per acre. lMr.
Carter wondered why the prices for 11239 and
11240 should be the same., And then he gave
his own personal opinion and in his view the
land. surrounding the grave plots could not be
of lower overall value than the land surround-
ing. Of course all the time you must remember
that some of these good plots are on low lying
land and certainly Mr, Carter doesn't seem to
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have forgotten that.

Now we come to puge 14 of his report. lHe
considers the value cf 16178 and nc starts off
with a figure which represents the value of
internal land at or above flood level and he does
the same with 16179. He starts off with this -
figure, £15,500, which represents, in his view,
the commencing value of internal land a2t or above
flood level and then he goes into the figure for
the cost of filling it. Now with 211 respect to 10
the very highly qualified gentleman, Mr., Beattie,
who came here to give evidence, 1t makes not the
slightest difference whether the land requires
building up to 8, 9, or 10+ feet because lr, Carter
started off with a value of land at ordinary flood
level, 9 ft. If there were the necessity to build
this land up to 11 ft. then Mr. Carter would have
taken as his starting figure commenicing value of
internal land at oxr above 11 ft, snd of course,
the starting fisure would have been much higher, 20
A lot of this land roundabout is at or about
flood level, some above, some below ordinary flood
level. Before 1950, it was sold and considered as
land of a certain level. ILand of 9 ft. fetched
a certain price; no doubt of course land below
that fetched a lower price and land perhaps 2 ft,
above it ~ a nice level -~ would fetch a higher
prices but all that question of cost of fill up
to a higher level is completely and utterly
irrelevant. Perhaps T have put it a bit too 30
strongly but I would gquelify it by saying the
sums about the quantity of fill, like all other
sums, depend basically on what figure you start
with.

¥re Carter said "The average land which I want
to consider to start with is internal land at or
above 9 ft." That was what he was considering;
land at 9 ft. And he said, "That land was worth
so much and I am going to compare that land with
land at 9 f£t. I put these two plots a little bit 40
lower, somewhat lowex, than other plots at 9 I+t.
because it would cost something to bring them up
to 6-ft.; but if we are going to take 9 ft. as the
norm, and that is what I have taken, let's see
what it cost us to bring it up to that norm. But,
of course, if you are going to start with a
different norm, say at 11 ft. above sea level,
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then of course you start with a different In the High
price.! Court in
Borneo

Now in Appendix J that I come to next
Mr, Carter said he disregarded Sales 17 to No.3
31 because they were outside the boundaries Agreed Nate
of the Pending area. I don't think there is of Judge's
any particular complaint about that. Kr. Summing-up
Carter agreed that this was his first ———e
valuation of land in Sarawak. His view, 12th March
and it is after 21l the view of an expert, 1965
about the effect of the Government (Contd.)

Notification is expressed in these words:

"I do not concede that the Govermment Schene
would raise prices in the neighbourhood. 1
canmot detect any acceleration in the price
rise due to publication of the Government
Scheme." That is why he is entitled to rely
on his graph for this one reason. It may

or may not be a criticism that Mr. Carter

in preparing his graph considered an area
which was outside the strictly relevant area
of the plots. He rejects the possibility of
a drop in prices betwsen 1959 and 1960. He
considers areas and heights in his repord,
particularly under the heading of page 2 of his
report. He defends his starting figure of
£15,000 and he does admit that this graph
(Annexure F) is the basis of that starting
figure. Again I say that it is up to you

to oonsider whether that graph is of great
value, or of little value, or of something in
between. His evidence was that there was a
continuous rise in prices since the war.

You will remember in his report that he
claimed the overall wvalue of plot 178 to be
£11,900 per acre and the overall value of
plot 179 to be 16,900 per acre and then
if you take the eventual figure for the
claims, #607,000, you get an overall average
value per acre of somewhere between the two
of the plots bLaken separately and it
apparently comes to $13,900 per acre. Now if
you think that Mr, Carter's starting figure was
too high, clearly his concluding figure was
too high. You do nct have to base your
calculations on intricate technical figures.
You will be influenced by them but I suggest
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that you do not devise some intricate system of
value which is a sort of amalgam of the two

but try and take a commonsense fair view of the
figures as a whole.

You will remember that if we gtarted the
Government Valuer's Tigure at $11,300 per acre
ingtead of $6,500.we reached the figure of
$£529,000, If you adopt a different starting
figure it is not essential for you to use exactly
the same ratios. TYou can, if you like, fix your 10
starting figure on the evidence above and not,

I repeat, not, on your own ideas and then work
out sums in the way either or both of these
experts have. Or you may say I want to look

for comparisons of land, part good, part not so
good, part bad as in these two plots and then fix
an overall fisure. Ir, Carter said in evidence
and it is worth repeating that his starting
figure was based on the 9 ft. contour.

The fact that Mr. Carter eliminated Sale 16 20
in 'YC' shows that even if it goes against his
client's interest he will not try and use figures
which are not properly relevant or not strictly
relevant, With regarc to Sale 16 and others he
said those sales are not comparable. When he was
cross-examined on fisures given for awards he made
a simple comment that those were not sales. I
think that I have already indicated to you that
awards have not got such weight for wvaluation
purposes as sales in the open market. You can 30
give them some weight, considerable weight if you
think fit so to do bi 1 nevertheless I think you may
be of the opinion that seles in the open market
are a more reliable guide.

Now before Mr. Carter had finishked his evidence
Mr. Hardie the architect gave evidence in the box.
He is an architect with 14 years experience, and
in fact he has been in Sarawak since 1958, He
knows the Pending Area, As regards the filling he :
can confirm that £illing should be up to normal 40
flood level, but as I have said, the matter about
what flood level it should be if you start with
valuations of lots at 9 £t. you will continue to
value on that normal basis. One piece of evidence
which Mr, Hardie gave, one does not, of course,
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doubt it, was that between 1958 and 1962 In the High
land values rose but as he is constently in Court in
touch with property deals you might think he Borneo
should know, You may give some weight if you
think fit to that remark. No.3
Agreed Note
Mr, Carter came back toc the witness box of Judge's
and again he said that he started with his Summing-up
£15,500 figure because it is based on sales -
actual sales and the trends of sales. He 12th March
said that the Ordinsnce No.2 of 1959 had 1955
brought the Pending Area inside the municipal (Contd.)

boundary and would, to use his own words, "be
a bull influence on the development". He
maintained that sale A lot 405 - it appears
in amnexure C - indicates the resulting rise
in value., That will be beginning January 1960.
You can hardly get a more appropriaste date.
Mr, Certer the actual acquisition itself did
not cause an increase. Now we come to the
Other side. Mr, Ambrose Foo - I invite you

to treat all the witnesges in this case as
experts who know what they are talling about.
You have lir, Foo'ls breakdown of figures in
Exhibit C. The sales were set out in Appendix
J but he relied on sales 1 = 13 as being the
only comparable sales., He has excluded two
sales shown on 4th December, 1962, that is
sale No.3 Lot 507 and sale No.4 Lot 133. He
excludes Sales 14 - 32 for various reasons and
he said "I have considered accepted and
negotiated awards."

Now lot 184 is one of these small internal
plots. The award was divided up into land and
improvements. Now when Mr. Foo was making a
comparison for the purpose of arriving at a
proper figure for the two plots in this case
he took the value awarded as $10,000 an acre.
Well, that is his way of looking at the figures.
However, even if we get to bare land such as
181 or 1385 the figure awarded was at the rate of
$10,000 per acre. Mr. Foo said 'well, they are
a useful size as residential plots'; but, as
Ur, Hill has pointed out, we must have something
to gc on for industrial potential particularly
when land looks like being developed as an
industrial area. He says that Ilx. Carter's
figure of $15,500 is a purely hypothetical one.
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He gives trends from figures from lst April 1960.
He says 'I must compare sales up to lst April
1960 to get my figures. That figure averaged
£7,000 per acre and that is the basic figure of
bare land's I think by now you will all know
what we mean by bare land even if itis not a
legal or scientific term. DMMr, Foo made his
valuation in December 1964 but he also did his
best, of course, to calculate 1960 values., He
made a concegsion; that is what he said in
evidence, 'T did consider some awards lot; I

have relied on some of those awarcds to guide me;
I do not consider at all trend of prices before I
made my valuation; I did give thought to filling
costs. There is not much filling required for
plot 179 but a lot is required for 178, I made

a mental allowance for the cost., P.W.D., gave me
sone figures. When I had the P.W.D. figures, cost
per acre was £29,000, OFf figures agreed now in
Court cost comes out at £13,650. I am not
interested at all in the f£ill, Although there is
an adjustment now in the cost of fill it does

not affect my figure; market value is what I aim
at, that is, what land put in the open market
would get.' Well, I think this short definition
of market values on a willing vendor, willing
purchaser basis., Now another concession that Mr.
Foo maede was this, and he said, 'I do think
therewas an upwarc trend from 1958 to 1960. I

did not worit out the rate of inoresse, I do accept
Mr, Carter's interpretation of the trend as a
guide in rise of values.! Mr, Foo did not acceot
at any stage Mr. Carter's essential figures but

to a large extent he said that the figures and
the method could be respected except the data
used, particularly starting prices, or individual
prices should not be given the significance which
Mr. Carter gave them and that he was not accurate
in his starting figure or in his interpretation
of the trend. Now Mr, Foo gave evidence about
lot 4729. Apparently the award in that case was
increased from £60,000 to $96,000, There is
evidence that some of the first awsrds were too

low, otherwise they would not have been interested.

Mey be Mr, Hill was not far wrong when he said
that the man who persisted longest for the highest
price and, of eourse, that is what he hopes for

in this Court.
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He says even on one of the plots 16178 In the High
tihe increase on the original award or original Court in
fifure offered is 45%; on 179 it is 13%. You Borneo
may however feel - you are entitled to come %o
the conclusion - that Government has been con- No.3
scientious or even generous in assessing this Azreed Note
eventual figure; it is a matter foxr you. of dJudge's
Consider the witnesses; consider the basis of Summing-up
their figures and consider what oomparisons they -
made, Mr. Foo says, 'I did value the two plots 12th March
in this case as having potential undustrial 1965
value, Some of the similar land planned was (Contd.)

potential residential and some of the higger
plots might bLe valued as agricultural land.'!

He says 4729 was valued as agricultural land.
This is what he said, 'That is the basis of my
valuation. Industrial wvalue is the highest.
Adjustment must be made for potential user.

Plots 16180 and 16181, those are the grave plots.
If they had no grsves they would be similar to
179 except on a higher level., I would pay less
for 16180 and 16181 because I would have to pay
the cost of removing graves. I do not agree

that lond costs 13,060 or £9,600, After paying
out, Government did get vacant possession and
bare land.' He says no land used for industrial
purposes is in the immediate vicinity of these
two plots and then he was referred to the
factory sale, Sale 16 of Annexure C and rather
strangly he said 'I would take this Sale 16 as

a guide.' I think I am right in saying - Mr.
Hill will correct me if I am wrong - that that
Sale 16 was not in Appendix J. Illr. Carter
excluded it anyway. I am not quite sure why but
perhaps because it got away to a good start by
being early marked out for industrial development.
However, if Mr. Carter preferred to exclude it
and Mr. Foo only reluctantly thought it might
have an influence, I think that you should give it
very little attention, if any.

I have commented already on ilr., Beattie's
highly technical evidence and on the reason why I
think that it does not have a direct bearing on
the figures; that does not mean that you should
ever discard the principle that land at a safe
level obviously is worth much more than swampy land
or land ‘hich needs filling. Now after Mr, Beattie
gave evidence, kir. Foo came back into the box.
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He referred to Sales 11 and 12 of Annexure C.
He said lot 183 was sold in 1958 at 10,000
per acre., He awarded the same figure and he
followed that example in 184 and he did agree
that awards were taken from the 1958 figures
and again he said, 'I have not analysed the
increase between 1958 and 1960 but there

must be an increase.! He did agrece that the
development of the ncew Port has been seen
since 1958 and he did agree that the 1959
Municipal Ordinance may have had an effect

on prices., And then he referred to his

ribbon belting method. Of course road frontage
land has a higher value. The belting method
may or may not ve the most up to date metnod.

I suspect that the Lond and Survey Department
may have in mind some remarks made by the Court
in the Sibu Case when the Deparitment was
criticised for using the same vclue for
internal plots or for frontage nlots in that
varticular Sibu Cose. Plots with road frontage
if I rcmember rig:tly were valued higher than
those with river fronitage and »lots with
neither one nor the other were valued at ths
lowest figure. I gaid that bece ze that may
have an effect on IMr. Foo's belting method.
You may think that the belting method is just
as good, may be better, may be worse, than

Mr. Carter's method. Mr. Foo conceded this
first "In order to apply the comparative

sales method one has to go into detail. I

have not gone into detail," Well, I am sure
that you Gentlemen Asgsessors and I still

have 1o apply to the comparative sales method
and award a consideration of all these details.
I+t may be tedious but it is one which the
experts have attempted and which we are
attempting, as far as we can, to consider

each sale of comparable lend in the vicinity,
to consider its price its value, to consider
the geographical and all other conditions. I
would prefer not to indicate any fisgure to you.
I will give you perhaps one warninge. Do not on
any account relax and say to yourselves well
let us split the difference. I am afraid that
is one way of arriving at a figure which is
barred to us. It may or may not result after
detailed consideration that that figure you
arrive at is something near the middle. It may
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on the other hand seem t¢ you that Ir, In the High
Carter's figure is reasonable or that Court in
Government has offered quite enough. As I Borneo

have already said, even if you think

Government have offered more than enough, To.3
you must not award less than the Government Agreed Note
figure and even if you think the owner has of Judge's
not got enough you cannot award more than Summing-up
he has claimed. You may want a day or a e
week for consideration. You may say to 12th March
yourselves we have been here for five days, 1965

we have heard the evidence, it has been

sifted and comsidered. It has been (Contd, )

represented in the concluding addresses and
you have heard my attempt to give you some
suidance, It may be now that you are
prepared %o fix your figure or on the other
hznd you may want time, If you want time I
will fix a date for you and myself as a
probable date of the judgment and naturally
I cannot give my judgment until I have your
figures, If you tell me now we want a day,
we want a week, or we want an hour then I
will accept that. You may say well we

would like at least a short time to consult
together and then we will let the court know
whether we can give a figure named or about
how long it would take. As I said before
the luncheon adjournment you may give a full
opinion, a long opinion, a detailed opinion
or you may say we are satisfied that we have
studied the evidence in detail and we are
now prepared to give a figure and so
Gentlemen Assessors I ask you whether you
have both thought as to how long you would
like to be released for consideration.

* . o e & & e o o . 3 s e @

The Assessors are prepared to give their
opinion at 9 a.me. tomorrow. It may or may
not be the case that I ghall feel in a
position {to give my own judgment.
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No.4
JOINT OPINION OF ASSESSORS

JOINT OPINION
- of -

Assessors: Messrs. Song Thian Cheok and
Yeo Cheng Hoe

From the evidence, we the undersigned
assessors are of the opinion that the
amended claim figure of B607.000.-

in page 19 of the Report of Ix. J.M.
Carter is a falr one, particularly

so when the overall price per acre is
z13,900-—.

(8gd.) SONG THIAN CHEOK
(Sgd.) YREO CHENG HOE
KUCHING, 13.1ii.65.

Read out in Court by Assassor
No.l Assessor No.2 expresses
oral agreement.

(Sgd.) E. R. HARLEY J.

13.3.65.
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Fo.5 In the High
JUDGMENT of HARLEY J. Court in
Borneo
BEFORE THE HONOURABLE MR, JUSTICE E. R, HARLEY
e . No.5
IN OPEN COURT Judgnent
JUDGMENT of Harley J.
This case involves a comparison of market 13th March
prices based on analysis of the evidence. I 1965

do not think I can usefully add any general
remarks to what I saild in my Summing-Up, of
which there is at least one shorthand record.
The figure reached by the Assessors is close
t0 what I had in mind - it is in fact within
10% of the figure which I should have awarded
if-I had to give a Jjudgment completely
independent of the Assessors. On a commercial
matter of fact such as this, I think it is
proper to give full weight to the views of the
two clearly intelligent Assessors who sit

with me. I therefore accept their figure of
the full amount claimed and give Judgment
accordingly.

(8gd.) E. R. HARLEY J.
Hill:
(1) Section 69 As for interest
Jackscn does not oppose

Awarded accordingly.
(2) Costs section 67(b)

Awarded also in accordance with section
67,

(3) Also by consent Court certifies That case
wag proper Ifor two counsel.

(Sgd.) B. R. Herley
Order to pay Assessor 25 per day.
(8gd.) E. R. Harley
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No.6
ORDER

m——

BEFORE THE HONOURABLE MR, JUSTICE E.R,HARLEY
I OPEN COUILT

ORDER
Entered this 13th day of March, 1965.

THIS COURT DOTH DETERMINE that compensation
be awarded to the above~named aprlicant under
section 60(1) (a) of the Land Code, Cap.8l, in
respect cof Kuching Occupation Ticlret 16178 in 10
the sum of Dollars Three Hundred ::1d Six thousand
(8306,000) an¢ in respect of Kuchinz Occupation
Ticket 16179 in the sum of Dollavs Tiree
Hundred and One thousand (g301,00C) AUD THIS
COURT DOTII DIREET thot the Superintendent ol
Lznds & Surveys, Firct Division £i.ll pay to
thie above-named applicant interest on the sunm
of £299,220 (being the excess of these sums sc
deternined over the sums awarded by the said
Superintende.t) at the rate of four per cent per 20
year from the 21st Iizrech, 1963, to the date of
payment AND THIS CCURT DOTH ORDER that the above-
nawed applicant Go recover against the said
Superintendent the costs of these procecedings
to be taxed as between party and pority on the
higher scale AND THIS COURT DOTE CIRTIFY that
fees for two advocates shall be allowed to the
above-named applicant by the Registrar on
taxation AMD THIS COURT DOTH FURTEER ORDER that
the assessors shall be paild the sum of Twenty- 30
five dollars each per day.

GIVEN under my h=nd and the <2l of the Court
this 13th dey ¢ iMarch, 1965

Jd. RALDI
Senior Assistant Registrar,
High Court, Kuching.
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No.7
HOTICE OF APPELL

NOTICE OF APPFAL

Take notice that the Superintendent of
Lands & Surveys, First Division, being
dissatified with the decision of the
Honourable ¥r, Justice E. R. Harley, given
at Kuching on the 13th day of March, 1965
appeals 50 the Federal Court against the
10 whole of the said decision.

DATED this 1é6th day of March, 1965

Counsel for the Appellant

To: The Registraxn,
Federal Court,
Kuala Lunmpur.

The Registrar,
High Court in Borneo,

Kuching.
Messrs. Yong & Co.

20 Advocates for Lik Hoe & Co., Ltd,
Kuching.

“ne address for service on the Appellant
is the State Attorney~-General's Chanmbers,
Kuching, Sarawek.

In the
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Court of
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NO.7
Hotice of
Appeal

16th March
1965
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No.B8
MEMORANDULI OF APPEAL.

MEMORANDUM OF APPEAL

The Superintendent of Lands and Surveys,
Pirst Division, Sarawak, the arpellant above-
named appeals to the Federal Court against the
whole of the decision of the Honourable lMr.
Justice B. R. Harley, given at Kuching on the
13th day of March, 1965 on the following grounds:

1. The award of 607,000 was excessive and 10
unwarranted by the evidence.

2, The learned Judge ought to have held that the
valuation of the Regpondent!s valuer despite his
statement that his valuation was based upon
comparable sales, which was the appropriate
method, was based not upon compar=ble sales,
which were not helpful to the Regpoadent's

claim, but upon "a trend" established by un-
scientific and mislending graphs nzde from sales
selected not for their compsrability but for 20
their high price and some of which were quite
irrelevant.

3, The evidence of comparable sales did not
sustain the figures put forward by the
Respondent's valuer which were larzely unchecked
and unsupported and were, in any event, in-
accurate and mislsoding and ought not have been
relied upon.

4, The learned Judge ought to have held that

the references of the Respondent's valuer o 30
"checking the ftrend" were misleading and that

the figures used by him for this purpose were
intended to establish "the trend" and were in

no sense a check upon it.

5., The learned Judge ought to have held that the
valuation of the Regpondent's vealuer was
substantially derived from prices paild in

sales after the 1st April 1960 and that such

sales should be disregarded or, alternmatively,

given very little weight. 40
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S5e The learned Judge erred in failing to
direct himcclf and the Assessors that the
statement of +thie Respondent's valuer that
certain sales were not relied upon except

to show "Trend" was unaccertable and that sales
are either reliable or not reliantls and if
they were not reliable they could not

establish a trend.

7o The lecarned Judge ought to have directed
himgelf and the Assessors that it was unsound
to rely on higher prices as was done by the
Respondent's valuer and equally unsound %o
rely on lower prices and that the middle
range should be the guide.

8. The learned Judge failed to direct himself
and the Assessors thot there was no evidence
whatsoever to suppcrt the statement of the
Respondent's valuer that "very often" the date
of registration of a transfer is delayed

"long after" the bargain is siruck and failed
to observe, firstly, that this statement was
nede by a valuer who had no experience of
Sarawak and who practised in a State where
circumstances are vastly different from
Sarawalr, and secondly, that this statement
runs counter to the need for immediacy of
registrasion required by the Torrens System
which 15 embodied in the Land Code of Sarawak.

9. The lenrned Judge in referring to the
Regponaent's submission that the extension

of the Municipel Ordinance made prices rise
failed to consider that there was no

evidence whatever of any extension cf
municipal services cr of the supply of water
or electricity to the affected area and no
evidence whatever that such rise had occurred.

10. The lcarned Judge failed to observe that

Lot 4729 which was described by the Respondent's

valuer as "the worst piece of lond in the area,
low and swampy, internal "Land" was very
similar ‘o Lot 16172,

1l. The learned Judge misdireccted himself and
tne Assessors in saying that "it malkes not the
plightest difference whether the land requires

In the
Federal
Court of
Malaysia
No.8
Memorandum
of Appeal

5th June 1965
(Contd.)
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building up to 8, 9 or 104 feet". Neither
the evidence given for the Appellant nor

the evidence given for the Respondent
supports this statement which is based upon
the erroneous belicfs that the v-olue of land
varies with its footage above flood level and
that the cost of filling would recessarily be
the equivalent of any enhanced value.

12. The learned Judge misdirected himself and
the Assessors that the svidence on "the cost
of fill to a higher level is completely and
utterly irrelevant."

13. The learned Judge failed to direct himself
and the Assessors that the height to which the
land reqguired to be raised was an essential
question to be considered and hence failed to
give any or aany adequate direction upon the
evidence led upon this question by the Appellant
and the Respondent.

14. The le=zrned Judge erred in failing to
direct the Assessors and himself trat the
Respondent's valuation was based upon the
assunption that Lots 16178 and 16179 were to be
sold on the lst 4April 1960 as i-dusirial

land or for developrient as residential lots,
that before a valuotion on this brsis could be
accepited there must be positive evidence of
future development or positive evidence that
there was in existence purchesers for the said
lcts as industrial land or resideatial lots on
the sald date, that there was no evidence that
the Respondent or anrone else had plons to
develop the land on ~he 1lst April 1950 and that
the only statement to that effect was tihe state-
ment of a valuer from another State with little
or no locel knowledge.

15. The lesrned Julge erred in holding, and so
directing the Assessors, that the starting
figures of the Appellant!s valuer was based
very largely on awa:zds. -

16, In suggesting that the Appellant was using
1958 prices as a basis for awards, the learned
Judge failed to appreciate the evidence as a whcle
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and failed to dircet himself and the Assessors
that the evidence showed that there had been
no great change in value between 1958 and the
cate of notificction and certainly no such
change 8s was contenaed for by the Respondent.

27. The learned Judge fziled tc direct himself
and the Assessors that the staterment of the
Respondent's valuer that he could not detect
any acceleration in the price rise due to
publication of the Govermnment scheme was not
an expert opinion, that it was impossible to
state whether and to what extent a rise in
prices in the area was due to the p.blication
and that cormon sense indicated tinat the
publication must have had an effect on land
nrices in the area or, at any rate, that the
possibility of this made it dangerous to look
at any post-publication prices.

18. The learned Judge erred in conceilving that
if the starting figure of the Respondent's
valuer was correci, his concluding figure was
correct and failed to appreciate that the
starting figure had no sound foundation.

19. The learned Judgse misdirected himgelf

and the Assessors in stating that it was
unnecessary to base their consideration on
"intricate technical figures" oxr devise an
analgan of the two views being propounded.

An award could not ve arxived at by the

Court without an analysis of the figures and an
analysis of the methods by which the figures
had been produced.

20. The learned Judge misdirected himself
and the Assessors that the starting figure

of the Recspondent's valuer was based upon the
9! contour and thus disresarded the evidence
on filling.

21. The learned Judge misdirected himgself
and the Assccosors that the second witness for
the Respondent (P2) was constently in touch
with property deals. P2 was a professional
architect and not a valuer or property agent
and there was no evidence whatever that he
was in touch with property desls or had any
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special knowledge of land prices in the area or
at all.,

22, The learned Judze nisdirectcd nimself and the
Assessors that the starting figure of the
Respondent'!s valuer was based upcn actual sules
and trends of sales and failed to appreciate that
the sole origin of the starting ficures was the
"graph" at innexure F of Exhibit &.

23. The learned Judge erred in directing himself

and the Assessors that the land "looks like 10
being developed as an industrial area". There

was no evidence apart from Government's

acquisition, thet the lanc or land in its

vicinity looked lile being develcped as an

industrial srea or that there were potential

purchasers of the land for this purpocse.

24. The learned Judge placed excessive and
unjustified emphasis upon the evidence given for
the Respondent and, in particular, the
Respondent's valuer and, by cornnariscn, dis- 20
paraged and friled to give sufiicicut weight

to the evidence riven for the Appellant and, in
particular, the fLopellent's valuer whose local
valustion experience was considerably greater

and whose awards or tne awards cof whose department
rad heen accepted 2s fair by many landowners

in the area.

25, The evidence given showed *ie¢ dasirability of

the Court and Assec.ors inspecti .y the land and

the learned Judge erred in refusing the request

(wnicn was not opposed by the Respondent) of the 30
Appellant's Counsel for such inspection.

26, The loarned Judge failed to observe that the
veluation ¢f the Respondent's valuer vrongly made
no allowance for ceveloper's pro. it and deferment
of capital value.

27. The learned Jud-e ought to have ruled that
the sale of %he land must be contenmplated as a
whole in the absence of evidence of legal approval
of a sub-divisional plan.

28, The learned Judge cught to have directed himgelf
and the Assessors that the cases of Iitvimathu A0
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Pavu vs, The State 1951 X.L.7. and Adinaravyan

Sethy va, special Land acquisition Officer
1054 4. L. X, flyss 7L 40 not say that the

evidence of nigher pricesis to be taken as

the basis of valuation and that the citation
of these cases by the Respondent's valuer in
gupport ol this proposition was nmisleading
displayed a scrious misconception on his part.

29. The learned Judge failed to direct himself
and the Assessors that, contrary to tne
statement of the Respondent's valuer, a large
plot of land does not command the same price

as a smzll plot and that there was no evidence
that a purchaser could be obtained for the 43
acres conprised in the Lots 16178 and 16179

at a price higher than was offered by the
Appellant.

DATED this 5th day of June, 1665,

ogd. X ¥ i
Counsel for the Appellant

To¢ The Registrar,
Federal Court,
The Law Courts,
Kuala Lumpur.

And +o:

The Registrar,
High Couxrt in Borneo,
Kuching

And 1o

Meszrs. Yong & Co.,

Advocates for Aik Hoe & Co, Lid.,
34 India Street,

Kuching.

The address for service of the Appellant is the
State Attorney~General's Chambers, Kuching,
Sarawal-,

In the
Federal
Court of
Malaysia

No.8
Memorandwnm
of Appeal

5th June 1969
(Contd.)



In the PFederal
Court of
Malaysia

No.9
Notes of
Arguments
Recorded by
Lord President

15th, 16th and
17th November
1965

96.

No.9
NOTEHS OF ARGUNMENTS RECORDED BY
LORD PRESIDENT

15th Novembexr, 1965

For Appt: Ilooney
For Respts: Hill & Young

Moonevy: Motion for extension of tinme.,

Moves, Other side originally asked for
extension.

Other side have now fil=d an affidavit. 10

There has been no time %o file an
affidavit in reply.

Hill:
No objection to filing of record out
of time.
Most of +the amendments we ask to the
record arc not of importance.
Exhibit 9 was not re-wordad at the time,
Ordex:

Extension of time as prayed. 20
Mooney: On Appecl.

Totice ig dated 1.4.60.

19 parcels of land acquired under this
notice.

We are councerned with:

0.7, 16178 ~ 25.72 acres
0.7. 16179 - 17.82 acres

43.54 acres
shown in green at p.8.

14 of the parcels accepted the award and 30
made no objection. This is some evidence
valuation was correct.
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97.

Ilooney (Contd.): In the Federal
' Court of
Respondents! olaim was originally Malaysia

£34,000 an acre.

Superintendent's valuation at p. 20 was Ho.9
at figures fwom B4,000 to £5,500 - a total Notes of
of $131,4%0. £rguments
Recorded by
Lord President

Sarawak Land Code S5.60 — main test is
market value at date of notice. Here it ig
purely a matter of market value, (Hill:

I accept that.

15th, 16th and
17th November
1965

We used "comwarable szles" method to (Conta.)

arrive at our vgluation., Other side did not
do so. Judge's award overlooked the
consilder=tion that there was more attractive
1snd in *he sane area.

Valuation was arrived at by two valuers
acting independently and lster a third valuer
came in and en adjustment was made., (Hill:
These earlier valuations were not in
evidence).

Ho evidence that owners had any intention
to develop the land at the date of +he
notirication.

A year later a petition was submitted
setting out details of development scheme -
6.0461. There iz no evidence of any
difficulty in getting water or light and
no evidence of any application by them for
supplies. Ostensible object of letter of
5e0eHL was to et land released. At this
tine as a result of Government acquiring
land values were going up.

Originel award figures were revised
vefore hearing to £3006,000.

Respondents came down to g700,000.

Comparable sales showed a fisure of
£7,000.

Respondents did not use comparuble
sales metned.
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98.

Mooney (Contd.):
This method produced £15,000.
Lssessprs! opinion was £607,000.

Burden of proof was on respondents to show
Superintenden:'s valuation was wroxng.

Carter's Report is all leading up to
what he calls a "trend" in values.

Lot 188 not comparable, Neither is
Lot 190.

All the sales mentioned are after date of
notification.

A fundamental error by Carter is basing his
areas and trends on prices for very snall areas.

£15,500 is the w.ole basis of C-rter's
valuation that come o°nly from hic graphs - he
adnits that. But it was put forw:rd as a
calculated figure, Crrter's experience is in
Singapore - not in Surawak. where they have
Torrens conveyancing.

Ho allow:nce for developer's profit and
deferment of capitel volue.

liaori Trustee v. Ministry of Works /1959/4.C.
1, 12,

wo evidence local Government would have given
permission for development.

Court must consider value of land as a whole
and not in small parcels.,

In planning pernission see -

Hull & Humber v, Hill Corpn. /19657 1 A.E.R.
429,430,432,

A1l Carter'!s evidence as to development
profits depeunds on whether there ‘s a demand for
land for development which was a metter for
speculation.

20

30
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99.

liooney (Contd.):

9 feet for filling is 3 inches above a
flood level recorded immediately previously.

Lot 5736 is a contiguous lot, Ovmer
settled for Z40,000 i.es £7,200 per acre.

Lot 133 was sold 1% years later., Had
river and roed frontage. It is sale l0.22.
But the low price was before Government
roveG into area.

Judge did not visit the area.

Carter amended his figures relating to
filling alone by g7€,000,

Lot 4729 is much the same as the acquired
land except for road frontage.

Price accepted for Lot 4729 would pro-~
duce £131,000 for Lot 15178, Government offered
£176,000.

As to evidence of acceptance -
Collector of Nagpur v. Atmaran Bhagwant

AdToRe 1925 Nnge 292, held acceptence by other
owners wags best evidence of value,

Lot 5736 worked out at £7,400 per acrse
wiich was accepted. It had no disacvantage
end said to be better than Lot 16179 except
Tfor lack of frontage.

Carter considered the land as being
potentizl for housing or industrial area.
But there was 1no evidence that any industrial
tevelopment was going to occur.

No demand for 43 acres of swamp land.

Respondents said they wented to reserve
the land but there was no seviaence of any
preparation to use it e.g. application for
water and electricity.

The sumnming-up is open to criticism.

In the Federal
Court of
Malaysia

No.9
Hotes of
Arguments
Recorded by
Lord President

15th, 16th and
17th November
1965

(Contd . )
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100.

Mooney (Contd.):

Carter regarded the land as if it were for
immediate development. There was 1no evidence
of any prospective purchaser.

dJudge was wrong in saying awards are not as
good as sales in the open market. And he was
wrong in saying that Govermment valuer (Foo)
started from awards -~ he said he started from
comparative salesg.

16th November, 1965

Mooney (Contd.):

Judge overlooked the fact that the grave
plots belonged to a different owner.

He did not attempt to analyse Carter's
basic figure of $15,000. Many of the curves on
his Annexure I are incomplete. Hz., 182, 131 et al.
182 and 183 are adjacent but they are not
connected.

1t was a misdirection to say the cost of
filling was irrelevant. Both sides agree same
level should be ‘taken, Carter said 9 feet was the
right level.,

It was wrong to say that price of land
depends on its level.

The amount of £ill is vital to Certer's
method but his estimate is arbitrary -~ it makes
no allowance for subsidence. That is a
contingency wnich should have been allowed for.

Apart from the starting figure the
concluding figure cannot be right because no
allowance is made for contingencies.

Judge was clearly over-influsenced by
Carter's evidence.

There was no evidence of any relevant
industrial development.

Judge was wrong in suggesting "belting"

10

20

30
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101,

Mooney (Contd):

method of veluation as not ug to date.
Sunimming-up @s a whole was inadequate., It

did not analyse Carter's nethods which had

very little founcation in fact.

One must concider the possibilities of the
land and not its realised possibilities.

Vyvricherla Jaravana Gajapatiraiu v. The
Revenuc Divisional Officer, Vizgagapatam /19397

£.C. 302, 313.

Bxistence of development scheme of
Government should not be allowed to enhance
the price = Lund Code Sec,6l.

Carter's view that development of large
lots is more profitable than development of
small lots is irrelevont to the question of
value.,

U.,P. Government v, Gunta A.l.Re 1957 S.C.
202, 206,

Sales a substantial tine after <he
notificxtion should be ignored or heavily
discounted,

Asst. Development Officer, Bombay v.
Pavgballi Allibhoy Dohori A.I.R. 1933 Bom.3€l.

Awards are relevant in ascertaining
value -

Collector of Nagpur v. aAtmaram Bhagwant
jiiI-PL. 1__9-2_5. Tfﬂg. 292.

In considering "potential® one must have
regard to evidence of demand and here there

was no evidence of demond, This land moy never

be required for alleged potential purpose o
nay not be required for a considerable time.

Vyrichorla Naravana Gaiapatiraju ve The
Revenue Divisionzal Officer, Vizagapatam [19327
£.Ce 313,
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102,

Mocney (Contd.):

No building plans or development plans were
ever submitted to arpropriate authorities.

Hull & Humber v, -ull Gorpcration /19657 1
A.E.R. 429.

(1) Land cannot be valued by an sbstract
fornula.

(2) If you have to consider fill, allowance
must be made for contingencies.

(3) There must be an allowance for
interest factor on cost of filling etc. oOver
an uncertain period,.

Authority for these submissions is -

Nowroji Rustomji v, The Governnent of
Bombay 1.L.R. (1929) 49 Bom, 700, 704,

On expcert witnesses -

Taylor on Evidence (12th ™i.) pe 59 S.58.
Phipson (10th Ed.) S. 128G.

Halsbury XV p.278.

Cross (lst Ed.) p.333.

3 courses open to this Court:

(1) Government valuation shiould be upheld -
respondents failed o show it was wrong and
evidence shows £7,000 to be about the right
figure.

(2) Substitu“e an increased figure but
cannot suggest any other figure bsecause it is
not possible to esiablish contingencies exactly.
There is 1o reason=d judgment to show how Judze
arrived at his rfi-ures.

(3) Oréer new trial under Judicature Act.
S. 71,

Case Tor appt.

10

20
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103,

Hill:

Will deal first with genmeral
principles.

What we are concerned with is land
and nothing else. Lut velue of imorovements
camot be regarded scparately.

This case turng on questions of market
value as at 1.4.90 /Sec. 61(a)/.

Aggmrawsla (3rd Ed.) pv. 162, 180, 187,
190 - 203,

It is not disputed that potential value
is t0 be considered,

Aggarawala pp, 235, 253, 258.

Thece pazssnges cover relevant general
principles.

I now deal with application of "com-
parative sales!" method by witnesses on both
sides.

Carter's renort should be considered as
a whole, including the grapnhs.

lle ctarted from sales figures which are
Annexure C,. A1l these appear on cgreed
list - Exhibit 5. FHe extended them first
to Anmexure C and thern to Amnexure A-1l,
A-1 comprised comgarable sales. Then he
showed them on the Plan A,

I compare Carter's data with those of
Foo which are in Appendix J. Thece were the
sales produced by a previous Government
valucer. Foo made no independent sesrch., He
He discarded all exccept the flrst 13.

This is 1o be compared with Curter's
A-1,

Put in table showing how ruch is common

groutid,

He said
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Recorded by
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104.

Hill (Contd.):
COMPARISON OF SALES IN AINEXURES A-1

OF MR. CARTER!S REPORT AND
APPENDIX J
Lot Wo. (Carter) App. J.
Arnnex, N1 .
4097 1 -
4098 2 -
4097/8 3 -
405 4 12
5736 9 7
133 11 10
184 12 9
133 22 4
9736 25 14
8841 27 16

Carter says these sales are 2ll similar %o
sach other but that with adjustments described
by him the; form basis of comparison with lots
under reference.

Neither valuer has considered here land with
frontage to Pending Road because these are only
two very small plots.

But there are other reasonably comparable
sales in the small acreage bracket., We allowed
10% for size.

g All this led Carter to basic figure of
15,500.

Nearest actual sale is Lot 405 for #17,365.
On all this he drew up his Annexure F,

This shows price of differe:.t categories of
land.

He then makes necessary adjustments.

Foo made no independent search. He omitted

10

20

30
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a sale which is relevant = sale of distillery
land Lot 901, DMNarch 1957 price was 218,800,
Lot 405 was £17,3¢5 in January 1960.

Foo took no account of trend in priccs.

Foo said he wos not interested in the
cost of filling. He made no adjustment when
figures were agreed in the course oi the
proceedings - agreed figure was lower but he
did not reise his valuation though Cartexr
lowered his,

) This may be due to inclusion of area in
lunicipal area.

Foo made no adjustments., He could not
explain different award figures in Exhibit 6,
Put in my analysis rendering them to £ per

acre.
ks to G/A.
(1) Only coherent evidence is that of Carter

which supports the awarc. And in the
event Foo accepted Carter's methnod.

(2) Carter's valuation was based on comparable

sales and his sales were accepted as such
by Foo. He went through every recorded
sale in the area.

(3) Evidence of comparable sales fully bore
out Carter's figures and the sale figures
he worked on were agreed,

(4) Is not this a play of words? I say the
trend 1s prima facie evidence of a steady
rice in pricac.

(5) There is no reason why post-notification
scales schould be disregoarded when there
is & lack of contemporary sales.

(6) Huve dealt with tiiis. There was a rise
in land values in the Pending area.

(7) In fact Carter disrezarded highest and
lowest Tigures and concentra.ed on the
middle range oi figures.
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106,

(8) Sales do get delayed prior to registration.

(9) It was Govermment who said rise in prices
was comnected yith extension of Municipal
Ordinance.

That was at the end of 1959,

(10) Lot 4729 wac the subject of an award, not
of a s4le. The difference is 4729 is more
liable to flooding and has rno present means
of access. There is also a difference in
title. Foo vnlued it as agricultural land. 10
Lease for agricultural use only.

(11), (12) and (13) Judge dealt adecuately
with question of fillinge. Crrterts figure
of 9! is supported by Hrrdie and not
contradicted by Beatty. Tne plen of the
1963 floods showed there was no flooding
on the Pending Road.

17th Hovember, 1965
Hill (Contd.):

4729 was a swamp whercas 16178 was firm 20
ground. (11), (12) and (13) Julige misunderstood
what Carter was saying. But ervor is immaterizl.
Curter assumed that filling would have to be to
the 9 ft. level, That was suprnoried by evidence
of Hardie and Beatiy did not diczagree. Foo said
he was not interesied in fill.

Judge qualified what he said. In any event
the point is academic for there has been no
evidcnece of flooding above S' level.

(14) Market value includes all future potentialities 30
on which a pruient purchaser would consider.

Aggar awale 1Te 233, 225.

There was no question of argicultural use.
Development has been going on since 1958.
Governmen’s valuer ssid none of the plots

except 178, 179 were vslued as indusirial
gites.
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(16)

(17)

(18)

(19)

(20)

(21)

(22)
(23)

(24)

107.

Car ter's sta ting flgures were in fact
based on awards. 4All the land was
restricted as to user.

Foo said differential would bhe 1,000

per acre, aAward prices were based on

1958 figures without addition for rise
between 1958 and 1960.

Lvicdence showed there was a change of
values between 1958 and 1960.

Foo agreed there was an upwerd trend
1958 = 60,

In the Federal
Couxrt of
Malaysia

No,.9
Notes of
Argunents
Reccrded by
Lord President

15th, 16th and
17th November
1965

( Contd, )

Nearest sale in time to notification was
405 - January 1960 - arca 0,93 -~ £17,365
per ecre, Foo said it was a comporable
sale.

Have dealt with this under (9). Effect
is effect of kxnowledge and public knew
before notification that the area was a
development area.

We say Carter's starting figure was
correct. Foo-agreed that Carter's

me tiiods were risht, all he did not accept
as the starting figure.

Summing-up must be looked at as a whole.
Foo concedcd he had not gone into detail,

The contours were very close together so
it mokes little difference that Carter
worked on shen.

in architect is wvery likely to be in
touch with property deals and land
prices.

Again we relied on salces as the basis
of our graphs.

Valuers on both sidcs treated this land
a8 1ndustrial land,

Judge did not unduly emphasise Carter's
evidence. Ag regards the owiers, very
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(25)
(26)

(27)
(28)

(29)

few of tnem were worth appealing about,
Foo was very open to criticism. He was
inexperienced and did not consider all
the available material and relied largely
on the evidence of the other Government
valuers.

(Mooney: abandon this).

Question of developer'!s profit and deferment
of capital value was not r«ised.

Both valuers did value lz1d as a whole.

The first cace is not avsilable = but see
Aggarawala Suvppiement p.¢,

Setty v, Special Land Acquisition Officerx,

Bangalore, A.I.R. 1954 l. sore T71.

was a case where the highest available
figure on a rising market was taken by the
Court.

Carter was not cross—examined on quesiion
of elfect of size. But Carter did make
an allowance of 10% for ro:d. Anyhow
there were 2 separate plots - each of 20
acres and different prices were awarded.

Both sides have regarded possibilities only.

Difference in acre prices depends on
position etc.,

As to sales after event -

Asst. Development Officer, Bombay v,
“Tayaballi Allibhoy Bohori A.l.R. 1933
Bom, 36l.

Agree thatawzrds can be accepted as
evidence but thoy should be regarded with
care,

The judgment of the Privy Council in /19397
LA.Cs 313 is quoted ins

10
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109.

Hill (Contd.):
Sibu High Court Civil Cese 55/90/62.

With regard to:
Harbour Investment Coy.

Here no building plans were subuitted
at the time of acguisition.

With regard to case at I.L.R. (1929)
3om, 700 we cdo not know what the evidence
was end tie judgment depends on the
evidence,

Assessors are not comparable to a jury.

Borneo Civil Avnreal 2/63.

Lond Code S.59(1), 63 and 64.

Borneo Civil Appeal 3/59.

Cnus is on arvpellant to show finding

of the Judpe and assessors in wrong. Here
there is no question of maunifest error

except possibility on the question of fill

which was irrelevant..

Superintendent!s statement under S.57
is not evidence - at least not when it is
contradicted,

Judge's fisure should be sccepied. But

if not this Court can substitute iis own
findings.,

Triere was a large source O0f agreement
as to what were comparable salces.

The two lots were and snould be valued

scparately.

Court should look at sales record in time
and crea. But this Court should ve slow to

interfcere.

Case {or the Respondent.
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110,

Mooney in reply -

There is no question of comparison with
changes.

Here the assessors have accepted Carter's
figures.

Expert evideince must always be regarded with
caution.

Aggarawala p.l922,

Foo treated tlie land not c¢s industrial
land but as potential industrial value. 10

Kuching is a zimall town. Wizt industrial
potential can there be?

As to failwrc to cross-exariine expert -
Monir on Evidence (4th Ed.) 360.

Carter did not meke any adjustments for
size.

Regarding fill the whole thing was lerlt
unsettled.

The map showing the 1963 flcod is not to be
relied on in detaile. In any event it should be 20
read with the contour map.

Submit 7,000 is about the right figure
but agree this might be slightly inoreased.

C.A.V'

Intlde J.B.T.
17.11.65.

TRUE COPY

(Tneh Liang Peng)
Secretary to the Lcrd President
Federal Court of llalaysia.

30/3/66. 30
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Mooney:

Hill:

Court:

Mooney:

111
No. 10

NOTES OF ARGUMENTS RECORDED
BY ONG.J

P. Mooney for appellant.

G.S. Hill with S.I. Yong for
respondent.

Motion for extension of time.

Amendments desired by respondents not
agreed.

No objection to filing record out of
time.

As to amendments - most of them are of
no consequence - as to alleged new
matter - certain dabta as to cost of
fill had been assumed and agreed.

Ex. 9 was merely overlooked -~ second
schedules were merely re calculations.

Allow record to be filed out of time -

As to amendments, we will cross the
bridges when we come to them.

Kuching land resumed by Government.

~ notice - G.N.422 of 1.4,1960 .
Price freeze on that date ~ 1lst April
1960. 12 parcels of land acquired
including OT.16178 & 9 total over 43
acres (i.e. 43.84 acres) Re 14 awards
no objection. Submit these awards
relevant.

P,17 line 5 - estimate £30,000 per acre
Superintendent's valuation p.19-21
belting method used.

8.60 Sarawak Land Code (p.235 Vol. 4)
Issue is purely one of Market Value.

Hill agrees.

Comparable sales method in fact used
by Superintendent of Lands and Surveys
but this method in fact not used by

In the Federal
Court of
Malaysia

No.10

Notesg of
Arguments
Recorded by
Ong. J.

15th, loth &
17th Noveumber
1965
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112.

respondent.
Other lands preferable in fact to
those two.

P3-+L10 - Now Superintendent of Lands
& Surveys arrived at figures?

(Hill) objects)

Mooney continues reading p.3 to p.b6,

No evidence of owner's intention to
develop this land on 1.4.1960, was
ever produced.

Over a year later a petition was
sent to Governmor - see p.24 (dated
6.6.1961) and p. 26
(5.6.61) ~ first time scheme of
development raised. Object of
petition was to get land released
as price was going up.

Superintendent of Lands & Surveys
revised figures - see p.49 L26,

Lot 178 %o #176,418
Lot 179 to 8131,360

- P4l L12 = Lot 178 - reduced claim
was 814,930 per acre

- Lot 179 - " n
" #17,620 per acre

Assessors opinion - p.86

Judgment ~ D.87

See maps - see separate folder = contour
map Lot 16178 - swamp forest over major

portion.

Burden of proof on claimant to show
Superintendent of Lands and Surveys
was wrong.

10
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Claimant failed to discharge this burden

at any rate they failed to establish
that 2607,000 was proper valuation.
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113.

P,42 117 -Hill's argument
P.205 - Carter's report
P.206 L27 ~Electricity supply 1,100

yards off

P,206 LY -

Kuching Municipality

P.209 L1 -Population increase

P.09 118 ~
129 -

P,210 L18 ~

Port development?

Approval of building plans -
none in instant case.

Extension of Municipal
area.

P.211 I34 ~ Trend of values.
P.211 42 = Illustration of trend.

Lots 138 & 190 unrelated to
present Lots 16178 & 16179.
May 1960 - December 1960 -~
January 1962. '

P.213 11 - other instances

Lot 133
Sale 22 (Seec Annex.Ah)

112 - Internal lands.

P,38 L35

P.23 L3l -
?.2}.4 -
P.218 L0~

Carter's evidence as to how
he arrived at 215,500 per
acre - Annexure F.

Sales before 1.4.60 compared
with sales after 1.4.60.

Lot 182 not connected with
other sales in Annexure F -
slight raise.

See also Lots 182 & 131

Lot 133 Jjoined with Lot 182.

see (a) & (b)
Cases (e) & (£).

Size of plot.
Potential buyers fewer for such
large areas.

P, 220 Li8-23 future potential

metalled carriage way - cost.
Developuent project.
(1) Deferment of capital value

In the Federal
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114.

(2) Developer's profits
Not taken into account.

Maori Trustee vs. IM/Works. (1959)
.C. . o evidence here that

local government approval would be

given for such development project.

P.14 of Lord Keith's judguent.
P.15 "secondly" and “thirdly"

Hull & Humber Harvesting Co. Ltd. vs.
Hull GCorpn. (1965) 1 I.E.H. 4§§ @
0T — %432 b,
Carter's evidence - p.43 et seq.

P.45 - earthworks.

Sale No. 9 - Lot 5736 - 340,000 -

see p.204,

Sale 22 - Lot 133% - 0T.4729 - worst land
#5,100 O0.T. 4729 has same swamp as

Lot 16178.

Reconciliation Statement (p.225) re OT.
4729 0T.16178 not superior to 0T.4729
except for road frontage.

Accepted price for 4729, then 16178 is
worth Z131,000.

Governuent in fact offered 176,418 - or
25,860 per acre for Lot 16178.

Collector of Nagpur v. Atmaran Bhagwant
L ] * [ ] ag.

0.T.5736 contiguous to Lot 16179 (vide
peparate folder) 27,400 per acre,

1/% size of 16179

Better and more salecable than 16179
except for lack of road frontage - 27,400
per acre.

Government offers 26,500 for Lot 16179 -
put offers 10,000 for road frontage part
of 179.

Lot 4097 see p.204.

In fact land works out at g7,250 per acre.
Lot 16178 is 80 yards from river and 4-5
feet below level of road.

P. 47 - Potentiallity - housing or
industrial - no evidence whatsoever on
either - total urban & rural population
150,000.
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No application to Building Authority -

nor to Land Department for sub-~
division - nor to Water Board for
Water supply nor to Electricity
Supply Co.

Award for 16178 & 16179 was in line
with contiguous lots.

P.49 L3 -~ How much "fill" for swamp?
Why 21,600 c.yds only?

Hardie: in Sarawak since 1918.
Ambrose Foo -~ (p.B2)

Appendix J - p.33 et seq.
Improvements separately valued from

land.

See, e.g. s.51, s.60(2).

Beatty (p.37)

Summing-up (p.65)
P.67 116
P.71 - L18 ~ P,72 =~ 119

the

P,72 T20 a misdirection -~ also P,72 L44

But Foo said (.52 L9) he began by

considering sales, and on some of the

awardsf54 L3 - PS4 L11): he preferred sales
to awards as a guide.
cf. p.7T4 re Carter & re Foo.

Adjourned to 10 a.m. on 16.11.65

(Sgd) H.T. Ong
Tuesday, 16th November 1965 (Continued):

Sunming-up:

P,77 L4l - Carter re land round grave,

P,78 16 ~ Judge ncver subjecved figure of
#£15,500 to an analysis -~ graph never
analysed.

110-26, cost of fill .irrelevant, says

the JUDGE.

In the Federsal
Court of
Malaysia

No.10

Notes of
Arguments
Recorded by
Ong. J.

15th, 16th &
17th November
1965
(Continued)
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(Continued)

Submit -

116,

if Carter's method is accepted,
question of £ill of course, is wmos?t
important.

cf. p.215

16178 - out of 20,000 c. yards -
for cost scc p.222.

Difference of opinion as to amount
of f£ill required -
But see P.78 - L35

P.80 L20 - partisan view re Carter -
Sale 16
L3¥» -re Hardic
PBLI6 - 'actual sales' a misdirection

Carter based his $15,500 on his
graph.

P.81 & P.82 I8 -« A, TFoo,

P.83 -~ comments on belting method.

P.84 129 ~ re Foo again,

Judge's Summing up -

Lavw:

1. inadequate.

2. failing to point out that Carter's
statements were ipse dixit

3. that ®15,500 based on no comparable
sale

4, cuts out question of £ill

5. Judge might have misunderstood the
law.

Posgibilities of the land -

Raja Vyricheria Narayana Gajapatriraju
vS. The Revenue Divisional gfflcer
Vizarapatom, (1939) L£.C. 302 @ 3I2

1ine 15 Existence of Government's
development scheme should not enhance
the price.

S5.61 of Sarawak Land Code.

Development of large lots preferable (%)

Uttar Pradesh v. H.S. Gupta, A.I.R.

Sales af%e; 1.4.60 should have been
ignored or treated with resecrve.

10

20

30



117,

Asst. Development Officer v. In the Federal
Tyvaballi, A.I.R. (1933) Bom.361 Court of
Awards can be accepted Malaysia

Collector of Naégur v. Atma Ram, No.10

In considering potential -~ onc must ﬁgti;oggs
have regard to evidence of Re%orded by
demand. One J

If no such cvidence, one must 15%h .l6th &
rememnber that the land may never l7th’November
be required for the alleged 1965
potential purposc or at least (Continued)

not for a considerablce time.

Raja etec. vs. Revenue Officer
Vizomapataom, (1939) L.C. @ 313

No building plans or development
plans were cver submitted to

the authorities - and the question
arose whether pcrmission would be
given.

Hull v. Humber Investments (1965)
1 A.b.R. 422

1. Land cannot be valued by an
abstract formula, as Carter did.

2. If question of fill is considcr-
ed, contingencics must be
allowed for.

3. There must be allowancec for
interest factor in rcspect of
filling and developument over
an uncertain period.

Nowroji Rustomji Wadia v. Governor
of Bombay

I.L.R. (1925) Bom. 700 (P.C.)
at 704,

Re: Expert witnesses:

Taylor on Evidence (12th Ed.) p.59
para 58 (as zcalous partisans)

Phipson (10th Ed.) para 1286
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118.
Halsbury, Vol.l5, p.278
Cross on Evidence, (1lst Evid) 333

If Court agrees - 3 courses open

(1) Government valuation be upheld
on basis that respondent
failed to demonstrate that
the Superintendent of Lands
& Surveys'! valuation is wrong.

(2) To substitute an incrcased
figure - but cannot suggest
what - as to amount of fill
etc. and other contingencies -
no evidence thereon.

Chow Yoong Hong v. Tai Chet
Eiang 1T§éﬁ5 Mel.d. 130

(3) Under s.71 of Courts of
Judicature Act, 1964 order a
new trial.

G.S. Hill:

(1) 1. General principles in valuation

2. Demonstrate application thereof
by Carter in his report.

3. Methods adopted by Foo.

4, Grounds of Appeal.

5. Deal with the courscs open to
this Federal Court. S.47 Land
Code of Sarawak.

Common ground - assessment of
market value on 1.4.60.

Aggarawala:

p.162 - English principles of
asgessment of Coupensation

P.180 - market value
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119,

p.177 - compensation under Indian law In the Federal
. . Court of
p.187 - determination of market valuc - s
not an exact science. Malaysia
5rd method adopted by both - No.10
actual sales of land in ¢
vieinity - making duc Notes of
allowances ctc. Argunents
p.190 - method - no prccise parallel. gﬁ;or§°d vy
p.192 - only sales of similar land 15th, 16th &

within rcasonable proximity of
time arc helpful.

p.195 - (bottom) - instanccs must
be critically analysed -~
not averaged.

P.197 - abnormally high or low prices
not to bc considered.

Potential value -~ agrced by both sides,
to bc taken into account (at p.235)

pP.253 - treatment of agricultural land
ripe for decvelopment - (p.258)
bullding sites.

(2) Application of comparative sales
mcthod i.e. ocean terminal project -
Carter was not XXD.

Annexure F nust be considcred only
in context of whole of Carter's
report.

Carter started with a number of
sales figures (Amnexure C).

A1l those sales appear in agreed
list (p.121)

Corter cxtracts some of them to
annex C and whittled down to
Annexure Al.

Subject sales are 2 large areas -
The 10 sales in Al compared -
"A1" sales marked out in M"A".

hands up plan, which explains the
parole evidence of Carter.

Comparc data taken by Foo (Appendix J.

17th November

1965
(Continued)
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Hill:

(3)

120.

at p.55 et seq.) produced by
a previous governnent valuer.

Foo made no independent search.

He looked only at those of
predeccssor.

He discarded all except first 13.
cf. Appendix "J" with Annexurc "AL"

Adjourned to 2.30 p.n.
Resumed at 2.320 p.m.

hands up comparative table - lst 3 10
onitted -~ were subject matter of awards.

10 sales were taken into account by both
valuers.

Carter said these sales werc similar and
with adjustments form basis of comparison
with the 2 subject lots.

Neither valuer used lots having road
frontage. In that case, find some
other coumparable factors -

il.e., above flood level, internal as
between, themselves recasonably 20
comparable in arca - in small acreage
bracket.

Carter then made allowance and adjustment
for size.

From these 10 sales Carter arrived at
figure of ¥15,500 for internal lands -
dates differ - nearcst was lot 405 at
$17,365 per acre.

From thesc data Carter compiled Anncxure F,

Cartcer not cross~examined. 30
Lot 405 exceeds Carter's figurc by
£2,000,

Foo omitted sale of Distillery land
(Lot 901) (Foo's evidence - p.56

Both Lots 405 & 901 excced Court's award.
Lot 901 was $18,825
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121.

Lot 405 was 317,365 in 1960

Foo - (p.54 L45) admits upward trend,

Re Fi1l - (p.54 723~ 280) "I am not
Intcrcsted in £ill".

Foo -~ P.59 L38 P.6O pni

Award figures - p.201 - (see
Statement handed up by Hill)

Governnent figurcs show such widc range
that they were irreconcilablec.

Grounds of Appcal:

l.

Carter's report - cohercnt -
Carter as competent as Foo.

No written report ever prepared
by Foo, nor any rcasons given.

Foo finally accepted Carter's
ncthod - only criticism was as to
starting figurc: (p.59).

Basically - this Court nust
decide on evidence on the record.

Sce statement submitted rec 10
sales.

Carter used only agreed salcs
figures as datc (p.41 of record).

"Trend" Foo himsclf agrecs an
upward trend 1958 - 1960.

Sales after 1.4.60 considered?
Lot 405 at higher price abandoned

in favour of post-April 1960 sales.

Argument only.

- p.197 of Aggarawala.

(pp.214 L17)
Carter did exactly that (pp.l44-145)

In the Federal
Court of
Malaysia

No.1l0

Notcs of
Argunments
Rccorded by
Ong. J.

15th, loth &
177th November
1965
(Continucd)
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8.

10.

122,

Delay in registration?

Carter not cross—examined on this
point.

Extension of municipal area -
Government case was that price was
static till 1960.

Carter (p.48 Il)
p.51 Ll2

Foo -~ Pc58 L37
- developnent of new port - 10

- general awarencss of developuments
long before 1960.

Electriciby in municipal area a natural
assunption.

Lot 4729 -

This was subject of an award, not a free
negotiation.

See Carter - p.48 (Middle)
Reconciliation (p.229)

Lot 4729 inaccessible - 20
no present means of access.

(Hill: Carter advised acceptance of award
in re lot 4729).

P.60 L12 —agricultural restriction.
P.49 - charge over Lot 4729

11,12,13 - Carter assumed necessity of
filling up to 9' contour.

Carter supported by Hardie.
Carter not disputed by Beattie.

Plan (separate folder:58) = produced by 30
Beattic - re flooding in 1963.

Adjourned to 17.11.'65.
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Wednesday, 17th November '65 (continued)

Hill continues:

Lot 4729 was a swanp -

Whercas Lot 178 though low-lying was
firn ground. (p.46 I8, P.47 L2)

No evidence that 178 is a swanmp.
Concede that Judge went wrong in
respect of the £fill (grounds 11-13)
but in any event the error was

In the Federal
Court of
Malaysia

No.10

Notes of
Arguncents
Recorded by
Ong. J.

15th, 16th &
177th Novcnmber
1965

10 inmaterial. (Gontinued)
Hardic (p.50 - LI1l1-15) supports Carter
as to 9' level - not disputed.
Foo - P54 L30 -~ not interested in fill.
In any event, the Asscessors took the
view that fill was of some inmportance,
because they accepted Carter's report
and that 9' contour was the proper
onc.
Ground 14:
20 No cvidence as to prospect of
developuent.
See Aggarawala p. 233, 235.
The fact that land in question was
taken into Municipal arca is a fact to
be taken into account.
Foo -~ p.58 L37-P59 I1
.59 L37
Ground 15: 10 awards -
-~ restricted user.
30 - premiun -~ Foo p.60
Awards taken from 1958 figures (p.58 L29)

Ground 16: No change in value between
19607
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124,

Carter confirmed by nearest sale -

Lot 405 in January 1960 - @ g17,365
(0.93 acre)

Ground 17: Dangerous to look at post-
publication prices?
But public alrcady must have known since
1958 of potential development of this
arca.

Ground 18: Has starting figure any sound
foundation? 10

i 19: As to this sece p.p.84 L.36
" 20: ?

" 21: Architect - what knowledge of
value?
But not cross-exanincd.
" 22: Graph - was it sole basis for
starting figure - see Carter's rcport.

" 23: Did the land look like being
developed as industrial arca - both sides
trecated it as a potential industrial area.20

" 24: Any bias pro Carter contra Foo?

Awards not worth appealing against.

See stateuent of awards and settlencnts.

How would one landowner know what another

had been offered.

Foo - 1p.52 L.9
P.54 L.3 p.55 L,6
pP.56 L,31
p.58 L,20
r.59 L,.10~38, p.60 L,1 30
P.60 L,6

Ground 25: view of land?

" 26: Developer's profit and deferment of
capital value.
But see p.217

" 27: Nobody valued the land as sub-
divided plots.
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Ground 28: cases nisleading?

In the Federal

A.I.R. (1954) Mysore 71. gg&i;sgg
" 29: (last ground) - large plot
vs. small. No.10
- but Carter was not cross- ﬁggﬁgegﬁs
cxamined. Recorded by
- he made allowance for size by Ong. J.

deduction of nearly 10%.
- the plots are 2 scparatc ones.

Subject of 2 acquisitions.

£11,900 for bad and $16,000 odd for
the good lot.

No cvidence of road access costs?
Plonning approval? Question in
issue now is potentiality.

Grave plots.

Legal points:

A.D.,O. v. Tyabally, A.I.R. (1933)
Bor. 361 @ 3%3 Court taking a broad
view etc.

Sibu High Court C.S.60 to 90/62 -
sce p.9-10

In Nowroji Rustonji, I.L.R.(1925)
Bon.700  Argunent was nainly on
the evidence - hence no guide.

No cross-cxanination of witness

on this point.

Functions of Judge and assessors:

Asscssors not couparable to Jury.
Brunei C.A. 2/63 ?handed upg
Brunei C.A. 3/59 (handed up

Subnit:

Superintendent of Lands & Surveys
figures cannot stand ~ should not
be uphcld.

15th, 16th &
17th November
1965
(Continucd)

2 assessors - is Court satisfied that
they were wrong.

Exccpt as to question of fill -~ which
is irrelevant and a red herring - the
Judge's sumning up was right.
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126,

Statutory Statement - nothing therein
stated is admitted which requires to
be proved.
See p.l1l51 Aggarawala.
Subnit therc was cvidence on which the
assessors could recach the decision they
did.
Faoiling that, this Court can substitute
its own verdict.
Conparable sales - 10
Renmember - the 2 lots werc valued
separately.
They were the only substantial pieces of
land with road frontage, available,
without chonge of conditions of title.
Lot 179 required no fill

"o178 " £ill substantially.
No cvidence of flooding.
Consider overall figures governuent
prepared to pay for the other various 20
pleces of land.
Look at sales nearest in point of tine
and arca, especially Lot 405 & Lot 901.
Ask figurc to be affirmed.
If not such figure as the Court nay
arrive at.

Moonez:

No analogy between view of assessors

and award of danmages by a jury.

Assessors merely accepted Carter's 350
evidence in full.

Graphs (p.192 of Aggarawala) - no two
picces of land ever precisely the sane.

Why join 2 different picces of land in
graphs. ’

P.195 ~ instanccs of sales must
be critically analysed, not averaged.

garter treated the land as industrial

and.

Foo treated the land as potential 40
industrial.

Kuching is a small provincial country

town - 150,000 inhabitants - what
industrial potential is there?

(Monicr on Evidence, 4th Ed. p.360)
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127,

Re the coloured plan put in -

price therein stated was per acre;
and price was overall price,
including inprovenents.

Had Carter made a%? stnent for size?
No - (sce p.218 L, %3

Annexure F - sec Lot 182 -
unconnected and Lot 131, small rise
only in each case.

Where were couparable sales in
Annexure F.

Hill: referred to Lot 901 - which

Re

arter never considercd - also
Lot 405, but this was only a single
sale of one Lot.
That lot is 0.93 acre, no flooding,
near Kwong Leec Bank road.
Foo, not giving dctailed reasons -
but this was what Aggarawala said
was proper.
Foo'!'s local knowledge cannot be
lightly passecd over.

Grounds of Appeal:

Subnit - awards were fair and accepted

as fair.

In the Federal
Court of
Malaysia

No.10

Notes of
Arguncnts
Recorded by
Ong. J.

15th, 16th &
17th November
1965
(Continued)

As to fill, any variations affect price.

Map of 1963 floods - flood waters went

to edge of 16178 - and if so must go
over whole land.

Carter could not have allowed for f£ill

for nothing.
Cartcr'!s onissions

- no deferment of capital wvaluec

- 2 years even to develop land
physically

~ interest during these 2 yecars?

- developer's profits ? at 20% would

be $100,000.
- Carter's B607,000 is unsound.
- subnit 7,000 approximately right
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No.1ll

Notes of
Arguments
Recorded by
Suffian J.
15th, 1l6th

& 17th
Novenber 1965

128.
C.A.V.

(8d) H.T. Ong
17.11.65

Certified true copy,
sd. B.E. Nettar

(B.E. Nettar)
Ag: Secretary to Judge,
Federal Court,
Kuala Lunpur. 10
18.4.1966.

NO. 11

NOTES OF ARGUMENTS RECORDED
BY SUFFIAN J.

15th Novenber 1965 in
Kuala Iunpur

Mooney for agppellant
Hill (S. Yong with him) for rcspondents.

Mooncy addresscs. Rccord of appeal filed on 8.9.65

Motion for order to enlarge time for filing 20
record of appeal out of time, beyond 7.6.65.

No judgnent here. So suumning up very uscful.
Refers to S.A.G.'s affidavit.

Refers to Carter's affidavit filed last
week on respondents' bechalf.

Why affidavit by Carter who has no standing?
An instructed that attempted amenduents not agreed.

Sunning up - errors and omissions originally -
final version agrced between counsel.
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Hill addresses. In the Federal
Court of
No objection to filing late, though I Malaysia
did tell A.G. he nmust apply for lecave. e
No. 11
I don't think amen?ments of nuch Notes of
conscquence - but I don't know how nuch Arguncnts

appcllant is going to rely on details in the Recorded by

cvidence. Suffian J
- Leave granted to file record out of é5§$%h16th
time. November 1?65
(Continued

No order as yet regarding amcndments.

Mooney addresses on the appeal.

Refers to record - G.N., 422/1.4.60

Lands resumed under section 47 Sarawak
Land Code.

Purposes announced in G.N. 422/1.4.60

19 Farcels acquired cltogether - in separste
older,
We are only concerned with 0.T. 16178 and
0.T.16179 shown grcen on (18?) - in separate

folder - total 43.84 acres.,
14 accepted the awards.

Acceptance of awards - that should be
taken into account - I have Indian authority to
this effect.

Originally respondents asked for Z30,000
per acrc in letter from their lawyers page 16
But no e¢cvidence of plan to develop by owners
and that anybody wanted to buy.

Appellant's award re lot 8 (=16178) is at
page 19 - rcefers to details on that page - value
split up becausc valuer uses belting method.

Refers to section 60, 61 Land Code, volume
4,

(Both counsel agree issue sinply narket
valuc on 1.4.60)
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130.
Continues to refer to page 20a

Award for lot 8 B4000~5000 per acre.

Appellant used comparable sale method. But
not respondents, though they said thecy did.

Developers would prefer other lands to
these 2 unattractive lots.

Governnent valuation done very carefully -
page 3 - first done by Dickson who inspected the
lands in 1960 (Carter did not).

Page 3 Dickson's valuation checked by 10
Lumb.

Value based on then recent salces.
Superintendent then decided value.

Refers to page 3.

Londs 4 niles from Kuching, a suall town.

No water and elcctricity available even
today.

Refers to page 5.

Mixed Zone lands can be held by anybody -
nothing to do with town planning. 20

No evidence owners wonted to deveclop on
1.4.60.

Over a year later petitions page 24 were sent
to Governor in Council nentioning contenplation of
developnent.

Refers to actuate petition page 26..

Euphasises paragraph 5 of page 27 - that
conflicts, with respondents' valuer.

That was first time developuent mentioned.

Object of petition was to get the lands released
- because by then value of lond had gone up. 30



10

20

30

131.

Appellant in December 1964 reviscd award
figure before the hearing - refers to page 41
D.ZSS to total of g307,778 (about g7000 per
acre).

Respondents came down before hcaring -
frou 30,000 to lot 178 - #384,000 (14,930
por §cr05 lot 179 - #314,000 (#17,620 per
acre ).

Subnit comparable lands worth then only
about #7000 per acre.

Later respondents rcduced their clainms
to $607,000.

Asscssors' opinion page 86 accepted by

Judge page 87, No other judgment. No reasons

given by Judge - but clcar Judge attaches

inportance to assessors! view - so important to

exanince sunming up.

Refers to separate folder.

New port is opposite Warren Point

Two lots on fringe of Kuching

Refers to separat¢ folder

Distillery next door

Lot 8 mostly swanp.

Both lands in or near swanp.

Separate folder - contour map.

Lot 8 has larger arca below flood level

Here burden of proof on respondents to
show Superintendent's valuation was wrong.
Subnit they failed to do so.

Secondly, they failed to establish
$607,000 was the proper valuation.

In the Federal
Court of
Malaysia

No.ll

Notes of
Argunents
Recorded by
Suffian J.
15th, 16th

& 17th
November 1965
(Continued

Refers to page 42 1.18 respondents' submission,

Refers to page 204.

Tanah Putch new port is not where lands were

situated. Carter accepts flood levels for
Tannah Puteh - ignores flood level for Pending
(10.96 ft.).



132.

gn the Federal But at page 42 - 8.8 ft. was agreed.
ourt of
Malaysia Respondents don't agree large lot cheaper
then small, Subnit this wrong.

No.1ll
Notes of _ Refers_to Carter's report page 205, page 206.
Argunents 4dm1ts no elegtricity. Page 206 ~ first paragraph
Recorded by is a_supposition - but no evidence. Page 209 L.4
Suffian J. population increase - entire population in 1960
15th, 16th only 50,600, _In rurgl area less than 100,000. ©So
& l7%h no scope for industrialisation. Page 209 fourth

paragraph - but Governnent has no financial capacity 10
%ggiggiieé?Gs to developnent.

No approval for developunent plan for thesc
lands.

Page 210 L,17 %o L.30 ~ is g lsrge statement -
but that was Carter's first visit to Kuching.
Whercas the Kuching architect said nothing about
developnent.

Page 211 L.34 - Carter assumes there was e trend.

Poge 212 L1 "typical illustration" Carter says
re lot 188, 20

Civil Appeal 3/1959 - but there no evidence of
valuation except by Superintendent who said
815,000 per acre - lot no 188 is one involved, closc
to 187 on page 39 (sale No.25) - near junction of
Kwong Lee Bank Road and Pending Road (separate folder)
about 4 mile from new wharf.

Lot 188 has no relation to 2 lands in question -
it was at junction, has water and electricity,
only 4 acre size, no flooding.

Lot 190 only .22 acre close to lot 188 - 30

Carter picks out lot 190 which has highest
value - but it is different from these two lands -~
it is an island lot with road on 2 sides. Size
very small, 1/5 acre and its valuc per acre is
not 5 times its pricec.

Lots 188, 190 ncarer new wharf than our 2
lands.

All sales after l.4.60.
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Annexure D after page 204 - Carter's
graph unscientific,

Page 2311 - another graph Annexure E -
lot 133 - but sold long after l.4.60 in
December 1962 when everybody knew of
Government's intention - annexure E put in
to show land worth 216,000 per acre - this
lot is marked 22 in annexure A - but it has
river frontage, already subdivided, has
provision for road frontage.

"Indicated value of intermal land on
1.4.60 is g15,500" Carter says page 213
Carter's valuation of these 2 lands stems
from this - he gets it only from his graph

annexure F. Refers to his evidence page 48 L13

C4 where he says this.

Refers to annexure F - submit graph
unscientific.

Lands here small and in better situation.

Lot 5736 sale (9) - he connects it to
lot 1014 (sale 14).

Lot 182 sale (10) no connection with 2
lands in question.

Sales of lands before l1l.4.60 connected

to sales of other lands after 1l.4.60.

Junction about 2/3 miles from western
boundary of lands in question.

Annexure F

- lot 182g sales after 1.4.60 not shown

- lot 131
Lot 183, 184

Carter's valuation - depends on port 1.4.60

sales.

Lot 9736 on page 39 (sale 14) no rclation

to lands in question.

Lot 133 is joined to lot 182 in Carter's

graph.
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134,

Carter's starting figure (g15,500) based on
false premise. It was accepted by assessors.

Page 213 paragraph (b) - bubt no evidence
that transfers take place some considerable
period after transaction.

Page 214 L,21 paragraph (e)

No evidence of demand for these lands on
1.4.60 p,.218 L30paragraph (2) size of plot - bub
Carter docs not say anything about the demand -
he only assumes 1it.

I submit smaller lots are morc expensive
than large lots.

"Page 220 future potential - "fubture ocean
port". '

Page 221 L,21 - but no evidence thatrany road
made up.

Page 222 L,10 commencing value g15,500 per acre

obtained from graph annexure ¥, page 223-4.

Carter has made no allowance for developer's

profit and ca?ital deferment. Dicta on this in
Maori Trustce's v. Ministry of Works 1959 A.C.1l.
at page 18.

Carter assumes that local government
approval would be given for development.

Carter allows no margin for unforeseen costs,

contingencies and developer's profit.
Refers to Maori casc pages 14, 15.
Town Planning Enactment does not apply but

permission necessary for subdivision and building

10

20

from Municipality and no such permission had been 30

given.

1965 1 A.E.R. 429 Hull's case at page 430F
to G.

Refers to Carter's oral evidence beginning
page 43.
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Graveyards in lot 16179 hindrance
to development - privatc buyers camnot move
decad bodies or have to pay ransom - Carter
did not take these into account nor did
Judge
Page 44~45 (Iunch adjournment)

Page 45-45, submit large plots fetch
less per acre than small.

Flooding at Pending ncarer this land in
1963 was 10.96' - but Carter says 9' fill
cnougn.

Lot 57%6 owncr accepted settlement of
240,000 (=Z7300 per acreg continguous to
lot 8.

Salc 22 for lot 133 took place 12 years
later - small - road and rivers frontage -
graph annexure E is wrong.

Lot 181 small, no flooding.

0.T. 4729 - Carter says it is worst
land.
closc to lot 8. - ovmer accepted. $96,000
(85100 per acre).

Judge did not take Court to see the
lands concerned.

Pagce 225 Reconciliation - adds same
thing twice - forgets cost of access road is
nornally shared betwecn nceighbours.

g24 per foot run for road - but no
evidence of road therc up to PWD standard.

Figures unchecked - exhibit 9 produced
at very short notice.

Two lots in question have no advantage
over 0.T.4729 cxcept for road frontage.

Collector of Nagpur A.I.R. 1929 Nagpur
Acceptance of Collececbtor'!s award is

292.

best evidence of value of land, but I don't go

so far.
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Exhibit 9 - visible in photo (separate folder)



In the Federal
Court of
Malaysia

No.1ll

Notes of
Arguments
Recorded by
Suffian J.
15th, 16th

& 17th
November, 1965
(Continued)

136.

Owner of 0.T.4729 accepted 296,000, not
a small sum.

0.T.5736 - Z7400 per acre accepted. Next
door to lot 9, betbter and more saleable than lot
9 - except for lack of road frontage. Govermment
offers P6500 per acre for part of lot 9 next
to it and $10000 for road frontage part of lot 9.

Lot 8,4 to 5 £ft. below road level - ncarer
the river than lot 9 - subject to tidal flood -~
80 yards from the river. Lot 8 poorer lo%t, so
Government offers less for it.

Exhibit 8 page 224 is as amended by Carter
during the trial.

Page 47-48.

Housing or industrial potcntial is basis of
Carter's valuation, but no evidence of demand and
Kuching's population is 50,000 and rural area
population is less than 100,000. VWhere's demand
for industrial land?

No evidence of application to local authority
for building, to Land Department for subdivision,
to Water Board for water supply, to Electrical
Department for electricity - only cvidence is
owners' petition to Governor and Carter's word.

Carter says no price rise because of
Governuent scheme - but all high prices were after
1.4.60.

Lot 16688 settled for $10,000.
are not worth more.

Our 2 lots

Fill has to settle especially in a swamp.

Hardie'!s evidence page 50. In Sarawak since

1958.

Hongkong Bank built up to 10t ft. level -
yet Hardic sald thesc 2 lands need levelling up
to 8.8 ft. only.

No evidence Hardie familiar with propcrty
deeds.

10
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50
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Hardie says one must allow for
settlement.

Back to Carter's evidencc page 50.

Page 51

Refers to Foo's evidence page 52

Carter lumps improvement with land price
Superintendent nmust value improvements

separately from land; sec e.g. sections 51
and 62 Land Code.

Foo used comparablce sales method

Page Y2
Page 53
Page 54
Page 59
Page 56

Factory (distillers) on lot 901 is only
factory there

Page 57

Refers to Beatty page 81 - 4' fill
above flood level is specificed practice.
Subnmit 9' level is not cenough.

His estimate of fill is about Z250,000
more than Carter's. Ignored by Judge.

Foo recalled - page 58.

I now come to summing up.

Page 57 L,20Carter values the land as if
therc was inmcdiate development on 1.4.60 -
but no cevidence of that - and Judge fails to
bring this to notice of assessors.

Page 67 - but Foo uses couparable salecs
nethod.

Page 71 L.14
Page 71 - grave plots.
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In the Federal ~ awards not as good a guide to
Court of market value
Malaysia
- as actual sales, Judge says - submit he
No.1ll was wrong.
ﬁgte;egﬁs Judge lcans heavily on exhibit 6 list of
Re%grded b awards page 72 - but Government depends more on
Suffian J J comparable sales method - Government does not
15th, 16tﬁ depend entirely on award.
& 17th .
Novaber, 1965 Judge desparaged Foo's evidencec.
(Continued) /~16.11.657 10
Page 178.

Grave plots - Judge failed to bring out Foo's
evidence on valuabtion of these. Not true
surrounding lands are worth samc as gravec plots.

Judge mentions Carter's starting value of
$15,500 of these lands - but did not subject it to
analysis.

Annexure F -~ sale 27 for lot 8841

Lot 182 on left not connected to same lot 182.
Likewise for lot 131. If connccted it will be seen 20
rise very gradual.

Sales 11 and 12 for lots 183 =ond 184 not
connected to lot 182 on either side of datu m line.

Fill. last 2 lines on page 78 clecar
misdirection. Carter zdamant 9 ft. was right level
~ likewise Hardie -

Carter rcduced fill cost by 278,000. His
calculation based on 9 ft. level - sce page 215~216,

Page 222-3 also bascd on level up to 9 ft.

Cost up to 9 £t. agrcod. But level not agrecd -30
and this was not taken into account by Judge.

Page 78 L,34 to p.,79 L.2 is a fellacy.

Carter marks no allowancec for settlement of
fill into marsh. There is Privy Council case
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for this. In the Federal
Court of
Carter's figurcs hypothetical. Malaysia
Page 79 1.2, Judge's refercence to No.1ll
Carter as an expert is wrong - Carter has Notes of
only been to Sarawak oncce. Argunents
Judge says Carter cntitled to rely on gﬁ%gigﬁdey
his graph. But graph I submit is un- 15th. 16th
scientific oth,
. & 17th
) s : £ November, 1965
Page p.79 L35 insufficient direction on (Continuéd)

graph.

Page p.79 L.42 if starting figure too high
Carter's concluding figure is too high -
submit this is insufficient dircction
because it is implicd if starting figure right
then concluding figure right - I submit even
if starting figurc right it does not follow
concluding figurc is right - because of
filling.

Page p,80 L,14 last line - Carter never
said this.

Page 80 L,20 .- Sale (16) for distillery lot
- Judge's retcerence to this is wrong.

Hardie says fill should be up to above
flood level.

Judge assumcs 9 ft. level was the norm.

Hordie an architect never said he was
in touch with land deals.

Question here is not, was therc was a
rise betwecen 1958 and 1962, but between 1958
and 1960.

Judgc says Carter's starting price based
on salcs and trends - but Carter himself
says based on graphs E. & F.

Pagc 81.

Page 81 L,39 -~ submit no evidence of
industrial denand.



140.

In the Federal Page 82 1,12 but Foo (7?7E) never said this.
Court of
Malaysia Judge gave asscssors impression Foo to
large extent agreed with Carter's figure - but
No. 11 %P%ﬁ?a Foo's evidence page 53 L.15 to 30, page 59
irgancnts Page 84 I.12
Recorded by 85
Suffian J.
éSth, 16th General renarks. Summing up inadequate.
17th
November, 1965 Starting figure not based on comparative sale
(Continued) - £ill not taken into account - Court did not
inspect the lands (bubt I don't press this last 10
point).

Legal submissions.

One must take into account possibilitics but
not unrealiscd possibilities of the land.

Raja Verichala ete. 1939 A.C. 302. Refers to
page 31% Iine 15 to first linc page 314. Here
no deduction.

The existence of Government's scheme nust not
be allowed to enhance the price of the land -
Sarawak Land Code Section 61. 20

Large development may be preferable say
respondents - but the developer may not pay for
big picce of land such a lot per acrc as for a
snall piece. Ultar Pradish etc. A.I.R. 1957 S.C.
202. Reads from page 206 top left hand colunn.

Sales long after the event should be ignorcd
or treated with caution: A.I.R. 193%. Boubay 361.
Page 563 sidelined. N.B. Carter's graphs
considered sales 2 years after the G.N.

Awards can be accepted as evidence of value 30
A.I.R. 1925 Nagpur 292. But I don't say they are
the best evidencc., If owner does not objecet to a
large award, sure sign he is satisfied with value
put on land by Government.

In considering potential one nust have regard
to evidence of demand. If no evidence of demand,
one must remember that the land may never be
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requircd for the alleged potential purpose In the Federal
or for a considerablc time. 1939 A.C. Court of
302, 313 (foot of page). Malaysia

No building plans subnitted. No.1ll

Gourt should consider whother Notes of

s - : Argunents
pernission would have been given: Hull Recorded b
etc. 1965: A.E.R. 429, 434, Risk of Sutfian J J

- RS a ; o, .
refusal of permission depresses price 15th, 16th

Land cannot be valued by abstract & 17th
formula as done by Carter November, 1965

as ¢ J . (Continucad)

If you have to consider fill,
allowances nust be made for contingencies.
Not done herec.

Therc nust be allowance for interest
on the cost cof £illing and development over
uncertain period. P.C. casc 19 I.L.R. 1925
Bombay 700. Sunnar at page 704.

Expert witncss, observations on: Taylor
on Evidence 12th edition paragraph 57.

Phipson on Evidence 10th edition para-
graph 1286.

Halsbury 3rd edition volume 15 page 278
- bias or prcjudicc - cxpert witness partisan,
should be treated with caution.

Gross on Evidence lst edition page 333.
Three alternatives before this court:-

(1) Governuent valuation should be
upheld - because respondents failed to prove
Superintendent's award wrong; or

(2) Court nay substitute an increased
figure - I rcgret I cannot suggest the figure
- becausc of amount of fill nccessary.

Subnit Z7000 per acrc appears to be right.

No rcasoncd judgment unfortunately by
the Court.

Chow Yoong Hong v. Tai Chet Siang 1960
M.L.d. 1320 P.C. comucnts on abscnce of
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142.
Judgnent - refers to page 204.

Or

(3) Order new trial under scction 71
Judicature Act

Hill addresscs

A General principles
B Application thereof by Carter
C Method adopted by Govermment valuer
D Grounds of Appecal
E Closing submission.
A General Principles
Scction 47 Land Code is basis of resumption

Look at whole price paid for land -
how the Superintendent divides it, is iumaterial.

Section 61(a) provides for payment of
narket valuc.

Refers to Aggrawala page 162 on principles
of assessment under English law -~ pagc 180
neaning of fair market velue in India. ZEssence -
willing seller and willing buyer. Page 187 on
recognised method of determining market valuec.

Page 188 rccognised methods of determining
narket value. Note % methods there - we both
usc nethod 3.

Page 190 paragraph "principle”

Page 192 2nd paragraph

Page 195

Page 197
low prices.”

"instances of salcs ete."

abnormally high and abnornally

Page 199 "date of sale etc."

notification".

"sales before

10
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30
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Page 200 "salcs after notification

Page 202 "dissimilarity in size and
shape".

Page 203 "Collcctor's awards"

Not disputed by Government that
potential of land nust be taken into account.

Page 2%5 last paragraph.

Page 253 trecatment of agricultural land
ripe for developuent.

Page 258 potential valuc as building
sites.

B&C

Application of principles by Governument
and owncrs.

Many things nmentioncd here not put to

Mr. Carter, though Government then reprcsented

by experienced counsel from Malaya.

Carter's rceport based on governnment
rcports -~ he was preparcd to answer
questions but he was not questioned. (Carter
now consultant valucr to Sarawak Government
though you wouldn't think so from Mooncy's
criticisn).
to Carter or Foo.

Subnit Court should refer to Carter's
report and graphs in annexurc together.
Latter are only illustrations of what is in
report.

Carter starts off with sales figures -
annexurc C (28 sales) after page 224, All

these sales appear in page 195 coxhibit 5. He
whittlces then down to the 10 sales in annexure

A-1 after page 224 - all of which he says
arc as between cach other comparable sales.
These salcs be put in annexurc A, to show
where they arce. He takes into account
differences - distils a price for 2 lands in
question.

Wrong to imputc lack of integrity
At nost they wmade nistakes.
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Data taken by Foo - in Appendix J. page 33
- but this prepared by his predeccssor - Foo
made no independent investigation ~ he discarded
all sales here except first 13.

COMPARISON OF SALES IN ANNEXURE
A. 1 OF MR. CARTER'S REPORT AND

APPENDIX J.
Lot No. Sales numbered Sales nunberecd
in Annexure in Appendix J
Al 10
4097 1 -
4098 2 -
4097/8 3 -
405 sold in Jan.'60 4 12
at B17365 per
acre
5726 sold in Moy '58 at 9 7
g6480 per acrc
183 sold in Oct.!58 at 11 10
$10,000 per acre 20
184 sold in Oct,'58 at 12 9
$10,000 per acre
133 scld in June '58 at 22 4
£3940 and in Dec.
'62 at 836700 acrc
9736 sold in June'6l at 25 14
#20000 per acre
8841 sold in June'6l at 27 16
219700 per acre
Sale of lot 405 for #17,365 per acre in 30

January 1960 was nearcst in point of time to
acquisition. (Note by Court - but only 0.93
acrc in area, sec [fnnexure Al).

All sales in above list considered by both
parties as comparable sales.

Carter says these sales sinilar to each
other. They, with adjustments referred to in
his report, form basis of couparison with 2 lots
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in question. None of these lands has In the Federal
road frontage. 411l at or above flat Court of
level. A1l internal. As between then- Malaysia
selves couparable in area - from + acre to —
5 acres. Carter has adjusted for size. No. 11
He arrives at starting price of ﬁggﬁzoggs
$15,500 per acre for internal land. Recorded by
. Suffian J.
All sales on different dates. 15th, 16th
So pictorially Carter did graph N . 1965
A . . ,
annexurc F. Mo objection to it was put to (Continued)

Carter in Court.

Why szcles were joined in the graph?
as evidence of a category of land, internal,
no road frontage, above flat lcvel - after
discounting high or low sale. Not suggested
this is infallible, but an honest attenpt
at pictorial illustration of Carter's
thinking.

Validity of graph stands without
rcference to lot numbers.

Fron starting price determinced fron
conparable sales Carter makes adjustments
which were accepted by Foo.

Foo never nade independent survey,
ignored sonc salces in appcllants! Jjudgnment
which his predccessors thought relevant.
Ignorced sale of distillery land next door to
lot 9. He said (pagc 56) no land used for
industrial purposcs in the area. He said sale
of lot 901 in March 57 for g18,825 per acre
was comparable -~ and on that basis lot 9
should be worth 16,000 (page 57). Every
witness adnitted there was risc in prices.

Page 54 L,.34,

Fill. Foo said he was not interested in
£i11 (54). To avoid long argument, Carter
agrced to reduce cost of fill - Carter agreed
to reduce - but I'oo did not agree to increasc.
Carter norc reasonable than Foo.
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Page 58 Foo did not analyse increase of
land values between 1958 and 1960.

Submit line on graph should be straight.

Nothing in G.N. itself which was not
already known to public about development in this
a-reab

Foo applied the 13 sales - bubt made no
adjustment.

Page 59 L.38

Foo cannot explain differcnt awards in
exhibit 6 page 201.

Lot 4729 is cheapest - that is why appellant
relied on it. (But that is biggest lot and total
award high viz. 296,495,

Both valuérs say lands valued as industrial
lands. (Mooney says Foo used "industrial
potential).

Foo page 55 says re lot 4415 - see line L.20,

Submit value of improvements should be included
in total wvalue of land.

Comments on Grounds of Appeal as follows:-

(1) Only coherent evidence re value was by
Corter. Time of valuation immaterial.

(Foo d4id not

produce written report giving
detailed reason. :

Finally p.59 L.31 he acoepted Carter's valuation,
His only criticisn was re Carter's starting salary.
He could not reconcilc discrepancies in his
evidence.

(Criticism made here of Carter was not made in
lower Court.

(2) Every singlec sale used by Carter was
agreed by Foo as coumparable sale. Carter's report
accepted by Foo.

Agrawala pages 190-1.

10
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Carter went through every recorded
salc in the arca - only time he 4did, he
put down result of his research in form of
graph.

Carter did not pray in aid high price
sales e.g. distillery.

(3) Only data Carter used was agreed
sale figurcs - exhibit 5.

(4) This only a play on words.

No evidence that land prices were
static until 1.4.60 and then shot up.

Agrced that Tenah Puteh wharf started
building in 1958.

Foo hinself agreed price rise between
1958 and 1960.

(5) Agrawala page 200 I have alread recad

out to Cours.

(6) I have already dealt with this.

(7) In faoct Carter dismissed altogether
abnornally high prices - based his report on

mniddle range prices.
Evidence pages 213-4.

Agrawale page 197.

(8) But Carter never cross examined -
and Foo never said anything about it.
Registration does in fact get delayed
occasionally. But this is not inportant.

(9) Misapprehension.

(Carter says rise in value regular,
constant.

Extension of Municipal Ordinance to
Kuching at end 1959,

Page 47-48
Page 51 L,13

No restriction on title of 2 lands in
question.
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Also 999-year lease, best titlec one can get
in Sarawak.

Foo page 58 L.37 says - G.N. no surprise %o
businessmen - public may have known of developnent
policy long before 1960.

Electricity supply ~ irrclevant - but
Justifiable to expect it in a Municipal arca.

(10) Lot 4729 not similar to 2 lots in
question., But (1) its "price" is an award not
obtalned in free sale. Carter's cvidence page 71 10
and (2) no access and (3) title is different -
Governnent refused to give owners pricc of this
land until trial. So later Carter did a
rcconciliation exhiblit 9 page 225 - sce
auended version in Carter's affidavit.
lot 4729 is not long lcase.

Title of

Of course you can allow cost of access road
and allowance for road frontage. Foo accepted
this.

Carter advised owner of lot 4729 to accept 20
settleunent - about 2 months before trial of this
CaSC.

Carter was not asked to advisec the other
OWRETS,

Carter in exhibit 6 says -

Lot 4729 - rcstricted to agriculture -
so was valued as agricultural land, Foo page 56

line 2.

Whercas there was cvidence that no
restrictions on title to our 2 lands. 30

Leases in exhibit 6 all agricultural -
page 60 L,11.

E(Lot 4729 has a charge
11), (12), (13).

Carter assumes lands require filling.

omitted)

Hardie says 9 ft. level is cnough.
Government witncss did not agrce. 1963 flood
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was exceptional - but not so exccptional In the Federal
as to flood lands in question. Court of
Exhibit 13 Beattie's plan shows this. Malaysia
Beattie!s evidence page 58.
No.1ll
17.11.65 (Hill continues) Notes of
Refers to cvidence of nature of plots. ﬁrgumgngsb
Lot 4729 is a swanp. Lot 16178 is low Se§§? st
lying but no flooding - Cartecr page 47. 1uthla§6tﬂ
L.?. No ecvidence this lot a swanp, low &517éh
lying yes. Novenber, 1965
(Continuecd)

Governnent says levelling up to 11 ft.
because of flood -~ in fact no flooding at all
even in 1963 and Government knew this all
the tine.

Judge nisunderstood Carter on flooding
but error immaterial.

Carter assumed fill only up to 9 ft.
Hardic supportcd him, pages 49-50 - who says
he would never advise f£ill up to 1134 ft.
linc 33 page 50. This ncver disputed by
Beattie for Governnent.

Foo's evidence page 54 L,22 in similar
language to Judge's summing up. So how can
Mooney conplain.

Fill is material, I agrec.

Judge at page 79 qualifies his conment
on fill.

I agrec no cvidence land 11 ft. costs
nore than land 9 ft.

Error by Judge on £ill is academic
because no evidence of flooding above 9 ft
level.

In any cvent assessors thought fill
inportant becausc assessors accepted Carter's
figures in his report - bascd on 9 ft. fill.

(14)
Market value should include potentialities -
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Agrawala page 233, 235. Lond in npunicipal area.

Foo p.58 L.36 and P.59 L.4 says development had
been going on in that asrea since 1958 - businessmen
intercsted in areca.

Air photo shows no concerted agricultural
usc of area.

Page 55 L,36 ~ Government Valuer himself says
these 2 lands valuced tor their incustrial
potential.

These were the only 43 acres of land available 10
in Kuching for industrial developnent.

(15)
Page 54 L,3 = 10 - but Foo himself took 13 sales
and 10 awards as basis.

Other lands involved are subject to
restrictions.

Foo page 60 L,12 says if restriction is removed
to permit industrial use, land would increcasc in
valuc by 21000 per acrc.

Awards, Foo says, were based on 1958 salcs. 20
216)
Subnit there was evidence of upward trend in

pricc. Foo adnits this. Carter's cvidence
confirued by salc of lot 405 in January, 1960
nearcst in tine to 1.4.60. Arca of lot 405, 0.93
acrec ~ scc Appendix J page 35.

(17)
Have alrcady dcalt with this under ground 9.

Public knew before G.N. this arca potential
developnent area. 30

(18) Foo p.59 L.3L agrecd Carter's mebhod and
principles, though did not agrec starting figure.
But if method ond principles alright, starting
pricc alright.

Subnit method and principles alright.
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(19) Submit suuming up nust be looked
at as a wholec - p.84 L29 is a clear
dircction.

(20) Difficult to understand this
grount. OCarter did not disregard fill.
Even if nmisdircction, had no cffecect on
figurc.

Carter anended his figure during trial
- but this is comnmendable. Governnent
refused to anend.

(21) Hardic a professional architect -
said land prices were going up - and he
was not questioned about it.

(22) Dealt with this yesterday.

(23) But both sides valued lands for
industrial potential.

(24) Judge did not cmphasise Carter's
evidence and disparage Foo.

No objection tzken by either side to
qualifications of wvalucrs Carter and Foo.

Many owners did not appeal awards becausc

of snall anounts involved ~ rcefers to list
supplcenenting exhibit 6 handed to Court
yesterday.

Foo'ls evidence criticiscd.

Carter gave care and recasoning to his
valuation.

(25) I understand Mooney docs not press

this.

(26) This point not raised in lower
Court and not put to Carter.

Not contemplated by either side in
lower Court.

Carter at p.217 L.12 maede sllowences for

size (snallcer price per acre for larger lot
thon for smaller lot).
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(27) We all agrcc lands should be valued as
a wholec.,

(28) Pavu's case is only in Agrawala's book
in suppleucnt page 9 (bottom). Carter ncver asked
about this casc.

Other casc 1954 A.I.R., Mysore 71 -
highest price nust be taken into consideration on
a rising narket. Prices of various sales nust not
be averaged.

(29) Cartcr was ncver questioned. He nade 10
allowances for size - 10% off for roads.

Also the lands are 2 scparate oncs - not
true to say it is all one land 43 acres.

Carter valucs then differently - $11,900 per
acre for bad lot, $16,000 odd for the good lot.
Not $13,000 odd for the 2 lots.

Conments on Mooney's address.

No evidence of road access cost? Not taken
in lower Court.

No evidence of planning peruission. But 20
irrelevant - potential of land should be taken into
account.

Grave plots - Carter took then into account
fully.

Lot 16178 not subject to flooding.

Increasc in prices should be worked out in
couprable sales method.

Mooney says one nust take into account
possibilities. That is exactly what both sides
have done - we have ignored realised possibilities.30

Sales nade after the event. Cite A.I.R. 1933
Boubey 361 - such sales arc adnissible. Also
says when Court of Appeal should do in land
acquisition appcals.

No dispute awards nay be used - but they nust
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be treated with caution. Undisputed Awards
here too small in amount, not worth fighting
then.,

1929 4.C. 313 cited by Mooney. In fact
this casc was before the lower Court - cited
by Harley J. in Sibu High Court Civil cases
66/62 to 90/62. I now noke available
certificd copy of that judgnent.

Hull's casc cited by Mooney. Subnit
no nced to subnit building plans -~ but
industrial potential nust be taken into
account.

19 I.L.R. Boubay 700 - "argument was

nainly on the evidence" but we don't know the
Anyhow Carter not questioned aboutb

evidence.
this.

Expert witncesses - Carter and Foo
professional uen - no evidence that Carter
abandoncd his integrity.

Functions of Jjudge and asscssors.

Subnit assesscrs herc not comparable to jury -

cite Civil ippcal Bornmeo civil appeal.
Court of fLppeal 2/63 - refers to page 3 -

assessors not to nake an award but to aid the

Court in detcrnining the award - judge not

bound by asscssors, Land Code scctions 63, 64,

Borneo Civil Appeal 3/59 - page 5.
Judge nust sun up to assessors. But no
statutory authority for this. Page 6.

Subnit no new trial.

Subnit we hawve proved enhanced value of
land.

No nanifest error in trial (except re
£111 but that is not material). Assessors'
opinion entitled to grecat respect.
should be slow to upsect the award.

Statutory Statenent poge 8 here -
parts rcdundant - only the things sect out in
scction 57 Land Code should be included, the
rest 1s not evidence.

This Court
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Agrawala page 151.

If Court upsets award, reuecnber large arca
of agreccunent between the partics re conparable
sales. Two lots in question were valued
separately. Not to be averagcd. Thesc 2 lots
werc only substantial lands with road frontage
available for developnent. 16179 required title
i1l - 11178 a good deal of £ill. MNo evidence
of substantial flooding on either part. Considcr
overall figures Governncnt prcparcd to pay for
other acquired lands - in sone cascs up to
224000 per acrc. Bear in nind lot 4C5 sold in
January 1960 Z17,365 -~ lot 901 sold barec.

Mooney replics

Award here not like damages in injury cases.
Assessors got figure from Carter's rceport - and
Carter's rcport was wrong.

Agrawala page 192 - no 2 pieccs of land are
ever the sane. If so vhy did Carter join 2
different lands on the graph.

Agrawala page 195 - instances cof salc nust
be analysed not averaged - that is exactly what
Carter did.

Carter treated lond as industrial - Foo did
not, he took into account industrial potential.

Points made herc not nade below - but
Carter gave opinion evidence - it can be
criticised here - Sec Monier on Evidcence 4th
edition page 360 in margin.

Plan colourcd - price quoted is pricc per
acre - secondly pricc included inprovenents.

Subnit Carter has not nadc allowances for
sizec -~ sce his cvidence page 218.

Lot 182, two sales of this - best cvidence
of trend -~ but Carter did not conncet then.

Also lot 131 - two sales not connected.

He relicd on 2 lots 183% and 184 - 2
transactions re 2 different lots.

10
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Carter said his starting price cane
solely from his anncxurec.

Lot 901 was onitted by Carter - so
how can rcspondents rely on it.

Lot 405 ~ only one scale of it - it
is very sncll, no flooding, very close to
the Kwong Lce Bank road, to Tansh Puteh
wharf.

You cannct give rcasons in conparable
sale ncthod, fAgrawala says - that is why
Foo gave no rcason.

Fill. ZFlooded corner of lot 16178
higher than rest - see contour nap.

Developer's profit at least 20%
Deferuent of copital
Subnit B7000 per acre recasonable.

C.iiaV.
17th Jan. '66 in K.L.
Coran: Thomson L.P.

Ong. dJd.
Suffian J.

Civil Appeal 25/65.
deliver first Jjudgnment.
L.P. follows briefly.
Ong. J. ditto.

Harley J.'s award reduced.
No costs in High Court.

Appcal to have the costs of the appeal.

Certified True Copy

(Mrs. Wee Kin Swee
Secretary to Suffian J.
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NO. 12

JUDGIMENT OF IORD PRESIDENT

Before this morning I have had the
advantage of reading the judgnent wvhich has Jjust
been delivered by ny Lord. It exprcsses ny
own views so closely that to add eanytiiing would
rnerely be to repeat in sonewhat less felicitous
terns what has just tecen said.

In ny view the award in the High Court
should be reduced fron the figure of 607,000
to one, based on what ny Lord has said, of
$270,140. I arrive at that figure on the
basis of 25.72 acres (Lot 16178) at £18,000.
an acre and 17.82 azeres (Lot 16179) at £19,000
an acrec. The first of these amounts to
2205,760 and the second comes to $160,380 and to
these I would add the agrecd figurc of 24,000 in
respect of inprovenents, wmaking a total of
370,140,

I express no opinion regarding costs at
this stage.

/Efter hearing counsel, Court nade no order as

to costs in the High Court and the appcllant
to have his costs of the appeal./

Taken down by me and scen by the Hon'ble
the Lord President,
Kuala Iunpur, 17th Januory, 1966

P.J. Mooney Esq. for appt. G.S. Hill Esqg. for
rcspts.

10

20
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NO. 13 In the Federal

Court of
JUDGMENT OF ONG. J. Malaysia
I have rcad the judgunent of Suffian No.13
J., with which I an in entire agreencnt. -
I had nade ny own independent asscssuent Judgnent of
of the narket value of the two lots fron Ong. dJ.
the point of view of the potential 17th January
property-developer and I do not think that 1966

any realistic appraiscuent will justify
any hisher price than $28,000/- per acre
for the first lot and 89,000/~ per acre
for the second, which is thce award of
Suffian J.

As to costs, the respondents having
succceded at Kuching in obtaining an
appreciable enhanccement of the compensation
originally awarded by the Superintendent,
ny vicw is that there should be no costs
for cither party in the court below, but
that the appellants do have their costs of
this appeal.

(Sgd) H.T. ONG
JUDGE

FEDERAL COURT
MATAYSTIA.

Kuala ZLunpur,
17th January 19606.
Certified true copy

Sd. B.E. Nettar

Aé: Soéfé%é%& to Judge
Federal Court
Malaysia
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NO. 14
JUDGMENT OF SUFFIAN J.

The Sarawak Government resumed under Part
IV of the Sarawak Land Codec (Cap. 81) 19
parccls of lands "for the purposes of residential
and industrial developnent and other public
facilitics in connection with the new port of
Kuching". 1In due course cnquiries werc held
by the Superintendent of Lands and Surveys, First
Division, Sarawak (the present appcllant) to 10
deternine the compensation payable to the ovmers.
We arc not concerned with 17 parcels whosc
owners accepted the Superintendent's award; we
are only concerncd with two parcels, lot No:
16178 gwhich I call the first lot) and lot
16179 (the sccond lot) whose owncrs, Messrs.
Aik Hoe & Co. Ltd. (the present respondents)
objected to the Superintendent's award.

The owners are entitled by way of
conpensation to the narket valuc of the lands 20
on the agreecd nmaterial date lst April, 1960,
section 60(1)(a); so the issue in +this matter
is sinply this, what was their market value on
that date. The Superintendent decided it was
2237,760 or about $5,460 per acrc. On appeal
by the owners, Harlcy, J., in thefuching High Court
increased it to $607,000 or #13%,900 per acre.
The Superintendent now appeals to this Court.

The first lot was transferred to the owners
on 11th May, 1949, at a price of 19,000, that 30
is about 2700 per zcre, and the sccond lot on
the sane date at a price of 221,000, that is about
21,200 per acre. The Superintendent nakes nothing
of thesce prices and rightly so, becausc these
transactions took place long before the naterial
date.

The following facts are not in dispute.
Both lots arc situate about 4 niles fron the
State capital Kuching a town of about 50,000
souls at the naterial time (the Kuching rural 40
arca had about 100,000 souls). DBoth lots front
the Pending Road, the first lot to the north
and the second to the south of that road. The
first 1ot 25.72 acrcs in arca is cxcept for
about an acre below the 10-foot contour line,
and the sccond lot 17.82 acres in area is as
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to about half an acre below the 10-foot
contour line and surrounds two lots
known as 0.T. 16180 and 16181 used as
graveyards. Fill for the low-lying parts
of the lands could be obtained fronm the
lands thensclves, so as to rcduce
developuent costs.

Both lots were at the naterial date
within the Kuching Municipality, within
a Mixed Zone arca which ncecans that they
could be held by non-indigenous proprictors
and were classificed as Town Land. Title
for both lots was without conditions and
for a tern of 900 years frou 17th July,
1911, and carried the general description
"agriculture".

Both lots were undeveloped except
for wminor inprovements on the second, and
no pernission to subdivide (which was
necessary for developrnent) had been applied
for either lot.

There was no electricity or nmain water
supply to any of them. The nain supply and
electricity stopped at the junction of the
Kwong Lce Bank and Pending roads about half
a nile away to the east.

The naterial date was lst April, 1960
the lands acquired were wanted by Government
in connection with the new port of Kuching,
but it was agrecd that the public knew
even in 1958 of Government's intended
developnent of the new port because that
year Governuent built the new wharf at Tanah
Puteh and this public knowledge affected
land prices in the locality.

On 19th Scpteuber, 1961, at an
enquiry before the Superintendent the owners
clained £3%0,000 per acrc.

In the cvent on 16th March, 1963, the
Superintendent awarded the owners g237,760

or gbout #5,460 per acre. Taking into account

sales of other lands in the vicinity, he
valued the first lot at £121,460 as follows:-
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(a) 9.72 acres at 25,500 per

acre = 853,460
(b) 8.00 acres at 24,500 per
acre = 836,000
(c) 8.00 acres at 24,000 per
acre = 832,000
Total $121,460
—_———— ]

(average g4,730 per acre)
and the sccond lot at $L16,300 as follows:-

(a) 6.00 acres at 27,000 pex 10
acre = g42,000
(b) 11.82 acres at £6,000
per acre = 270,920
Total £112,920

e

To this he added 23,380 for inproveuents and
trces on the sccond lot, naking a tobtal of
$116,300 (average 86,530 per acrc).

Dissatisfied with the Superintendent's
award, the owners on 26th April, 1963, applied
under section 56 for the compensation to be 20
deternincd by the High Court, claiming that
"the conmpensation was inadcquatc and the award
cannot be supported having rcgard to the
potentiality and narket valuc of the land and
sales of land in the vicinity".

In Dececmber, 1964, the Govermnent offered
to increasce the auvard as follows:-

(i) first lot g176,418 (noncly 86,860
per acre

(ii) second lot #131,360 (nancly 27,380 30
per acre

Total Z307,778 (average about
27,000 pcr acre).

This the owners refuscd.
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The reference was heard by Harley,
Jo., with the aid of two assessors in
Kuching in March, 1965. At the hearing
the value of the improvements on the
second lot was agreed at g4,000,

The owners called two witnesses
including Mr. John Murray Carter, a
qualified valuer practising in Singapore.
He had been insbtructed in April, 1963,
to inspect and estimate the value of
the lands. At first he estimated the
lands to be worth £698,000 on the basis
among other things that it was necessary
to fill some portions of the lands up
to 9 feet level. During the course of
his evidence he agreed the Superintendent's
higher cost to f£ill to this level and
consequently he reduced the estimated
market value of the lands as follows:-

(1) first lot #306,000 (B11,900

per acre
(ii) second lot g3%01,000 (16,900
per acre

Total 2607,000 (average #13,900
per acre).

For the Superintendent, two witnesses
were called, first, Mr. Ambrose Foo, a
Valuer in the land and Survey Department,
and secondly, Mr. Robert Bell Beatty,
a P.W.D. Engineer. The hearing lasted
four or five days. Immediately after
counsel's closing addresses, the Judge
explained the law and summed up the
evidence to the assessors in open Court.
When he concluded his summing up at about
%.30 p.m. the assessors told him that

they would give their opinion at 9. o'clock

the following morning.

The following morning the assessors
gave the following Joint opinion:-

"From the evidence, we the undersigned
assessors are of the opinion that the
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amended claim figure of 2607,000 - in page
15 of the Report of Mr. J.M. Carter is a
fair one, particularly so when the overall
price per acre is $1%,900."

In a brief judgment following immediately,
the Judge agreed and gave judgment as follows:-

"This case involves a comparison
of market prices based on an analysis
of the evidence. I do not think I can
usefully add any general remarks to
what I said in my Summing-up, of which
there is at least one shorthand record.
The figure reached by the Assessors is
close to what I had in mind - it is
in fact within 10% of the figure which
I should have awarded if I had to give
a judgment completely independent of the
Assessors. On a commercial matter of
fact such as wvhis, I think it is proper
to give full weight bto the views of the
two clearly intelligent Asscssors who sit
with me. I therefore accept their figure
of the full amount claimed and give
Judgment accordingly.”

He also ordered the Superintendent to pay
interest under section 69 and costs under
section 67(b).

Counsel for the appellant Superintendent
was quick to point out that this case was
probably unique in the history of compulsory
acquisition in that the assessors agreed in toto
with the market value placed on the land by a
valuer called for the owners.

It is unfortunate that the Judge's award
was very brief and gave no rcasons as required
by section 66.

In his criticism of the judgment, counsel
for the Superintendent submitted that in the lower
Court it was for the objecting owncrs to satisfy
the Judge that their valuation was correct
and the Superintendent's wrong and the owners
had failed to discharge that burden of proof.
His criticism may be summarised in these words -
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the method of Mr. Carter's valuation was
unscientific and misleading, it misled

the Judge and the assessors as can be seen
from the summing up and the judgment, it
did not take into account certain factors,
and therefore the award should be set

aside, Counsel hesitated to suggest the
correct figure, but he thought that the
offer of 27,000 per acre by the

Government was the appropriate compensation.

The Court's attention was directed
by the owners' counsel to the judgment of
the Court of Appeal of Sarawak, North
Bornco and Brunei in Civil Appeal No. 3
of 1959, in which it was stated that the
corrcct procedure in Sarawak land
refercnces should be as follows:-

"The Judge should sum up to the
8SSESSOIS eceesscscsos TheC assessors
then retire and consider their opinion.
They should not consult with the
Judge or any other persons. They then
return to Court and state their
opinion orally and the Judge records
it (section 63). The Judge (unless
he decides to adjourn) writes his
award which may, or may not, agree
with the opinion of the asscssors
(scction 64). The award must comply
strictly with scction 66. It is
the Judge who maokes the award; the
assessors merely express their opinion.”

The owners'! counsel thought that this
procedure was different from that followed
in the High Courts of Malaya and invited
this Court to give a ruling so that the
procedure would be uniform throughout
Malaysia.

In the High Court of Malaya, after
closing submissions the Judge does not
usually sum up to the assessors in open
Court, but adjourns the case to cnable
him to look up the law, to discuss leisurely
with the assessors the evidence and the
appropriate award to be made. After
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discussion he puts up a draft written award
for the consideration of the assessors.

When it and the appropriate award and reasons
have been discussed or agreed, he and the
assessors rcturn to open Court (this may be
weeks later), the assessors announce their
opinion in open Court, the Judge records it and
reads out his award, agreeing or disagrecing
with the assessors' opinion. If the asscssors
agree with the Judge's written award, they
sign it.

I have scrutinised the Sarawak Land Code
and I find nothing in it making it obligatory
for the Judge to sum up in every case. I
think he has a discretion to sum up or not.

In a short and straightforward casc he might
find 1t convenient to do so. But in a complex
case lasting several days he might regard it as
unfalr to the assessors to sum up in open

Court and the threce of them might prefer to have
the opportunity of a leisurely cxomination

of the land, the evidence and the law and an
unhurried consultation as to the proper award

to bc made.

It is convenient at this stage to state
what in my judgment is the law applicable to
the determination of the issue in this matter.

The issue, as already stated, is a simple
one, what was the market value of these two lots
on the agreed material date lst April, 1960. In
determining this amount the Court must not take
into consideration any disinclinetion on the part

of the owners to part with the lots resumed nor any

increase in the valuc of the lots likely to
accrue from the use to which they will be
put when resumed, section 61.

It is coumon ground that the principles
applicable are thc same as under the Indian
Land Acquisition Act, 1894. Spcuking on the
Indian principles, Lord Romer expressing the
advice of the Privy Council in Vyricherla
Narayana Gajapatiraju v. The Revcnue
Divisional 8f¥icer1 Vizogapatam (1)

said at page Hl2:-

(1) /19357 A.C. 302
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"The conmpensation must be In the Federal
deternined........ by reference to the Court of
price which a willing vendor might Malaysia
reasonably expect to obtain from a
willing purchaser. The disinclination No.1l4
of the vendor to part with his land
and the urgent nccessity of the gﬁ%%?gﬁtJOf
purchaser to buy must alike be 17th Janu&r
disregarded. Neither must be 1966 J

considcred as acting under compulsion. .
This is implied in %he common saying (Continued)
that the value of the land is not to

be cstimated at its value to the
purchascer ........ 1t may also bec
observed in passing that it is often
said that it is the value of the land
to the vendor that has to be estimated.
This, howcver, is not in strictness
accurate. The land, for instance,

may have for the vendor a sentimental
value far in excess ofits 'market value'.
But the compensation must not be
increased by reason of any such
consideration. The vendor is to be
treated as a vendor willing to sell

at 'the market price' .e..... It is
perhaps desirable in this connection

to say something about this expression
"the market price'. There is not in
gencral any market for land in the
sense in which one speaks of a marke?t
for shares or a market for sugar or any
like commodity. The valuc ef any such
article at any particular time can
rcadily be ascertained by the prices
being obtained for similar articles

in the market. In thc case of land,
its value in genecral can also be
measurcd by a consideration of the
prices that have becen obtained in the
past for land of similar quallty and

in siuilar positions, and this

what nust be meant 1n general by 'the
narket value'! ......

At page %1% he woent on to say that when

dctermining the market value of vacant land its
potentialitics must be taken into account -
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In the Fedecral Meeeosesseas 1t has becn established
Court of by numerous authorities that the land
Malaysia is not to be valued merely by rcference
to the use to which it is being put at
No.l4 o time at which its value has to be

determined ........3 but also by

ggg%?ggtJof refercnce to the uses to which it is
17th Januéry reasonably capable of being put in the
1966 future. No azuthority indecd is required
for this proposition. It is a self-
(Continued) evident one. No one can suppose in the

case of land which is certain, or even
likely, to be used in the immediate or
reasonably near future for building
purposes, but which at the valuation date
is waste land or is being used for
agricultural purposes, that the owner,
however willing a vendor, will be

content to sell the land for its valuc

as waste or agricultural land as the case
may be. It is plain that, in ascertaining
its valuec the possibility of its being
uscd for building purposes would have to
be taken into account.™

He then continued:-

"It is equally plain, however, that
the land must rnot be valued as though it
had already been built upon, a proposition
that is embodied in section 24, sub-
scction 5, of the Act /corresponding to
para. (c)_of scction 61 of the Sarawak
Land Codg/ ond is sometimes expressed by
saying that it is thc possibilities of the
land and not its realised possibilities
that must be taken into consideration."

Both the Superintendent and the owners in
arriving at their respcctive estimated market
valuc of these two lands, took into consideration
their industrial potentialities.

Here in this Court counsel for the
Supcrintendent further submitted, and I agree
with him, that a valuer must also take into
account the possibility that the lands might
never be so required or might not be so required
for a considerable time. In the passage from
the judgment of Lord Romer alrcad; quoted, he
went on as follows:i-~
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"But how is the increasc accruing to In the Federal

the valuc of the land by reason of Court of
its potentialities or possibilitics Malaysia

to be measured? In the case

instanced abovc of land posscssing No.1l4
the possibility of being uscd for

building purposcs, ..... any pcrson gg%%?gﬁtJOf

who has to determine the value

«eseo would probably have before

hin evidcnce of the prices paid, in
the ncighbourhood, for land
imnediately required for such
purposcs. He would then have to
deduct from the value so ascertained
such a surm as hc would think proper
by rcason of the degrcc of possibility
that thce land might ncver be so
recquired or might not be so required
for a considcrablc tinme."

Some 20 years later Lord Keith in
giving the Judgment of the Privy Council in
an appcal from New Zealand, Maori Trustce v.
Ministry of Works (2) concerning the

market value of a parcel of land 91 acres in
area suitable for subdivision and sale in
subdivided lots but on the material date not
yet subdivided, quoted with approval at page
16 the following passagc in the judgnent of
Gresson, J.:-

"In my opinion in this case the land
rnust be valued for what it in fact was
on thc specified date - a tract of
land capable as to some, perhaps all
of it, of subdivision into building
allotments, and of being sold at some
time and over sonmc period in that form.
Thot circumstance would influence a
purchaser in his detcrmination of
pricc. In estimating what pricec a
purchaser would be willing to pay
recourse may be had to an examination of
the estimatced gross yield from a sub-
division as yet notional only, and the
estinated dcductions that a purchascr
would have to tecke into account; but that

17th January
1966
(Continued)

(2) /19597 A.C.1.
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is the extent to which a notional
subdivision can be regarded. There nust
be excluded from the Court's contemplation
rctention by the claimant and an assess-
nent of what in his hands it would yield
if subdivided; because that coursc is
not open to him. At the time valuc has
to be determined the land was in fact
not ... subdivided so as to permit of
sale piccemeal. A good deal rcquires to 10
bc done beforce there can be disposal in
that manner, and as well as expcenses
there will be risk and delay."

The headnote of that decision says that in
the case of a large parcel of land suitable for
subdivision but as yet not subdivided, in
determining the market value thercof the Court
nust contemplate thc sale of the land as a whole.
If the land had to be valued as o whole, the
Court, in assessing the potentialities, might 20
take into account the suitability of the land
for subdivision, the prospective yield from a
subdivision, the cost of effecting such a
subdivision, and tiie likelihood that the purchascr
acquiring the land with that object will allow
soue margin for unforesccen costs, contingencics
and profit for hiuself.

Counsel for the Supcrintendent submitted and
I agree that the owners' valuer Mr. Carter had
allowed for costs but not for unforcscen costs, 50
contingencics and profit for prospcetive purchascr
buying to develop.

Mr. Corter was of the opinion that these
two lots being 43.54 acres in arca were morc viable
than small lots and the proposition that small
lots arc worth morc per unit of crca than large
lots was a fallacy in the development market.
Mr. Carter may be right as regards large parcels
situate in a denscly populated arca where there
is a large capital surplus, but in ny judgnent 40
he could not be right as regards these two
lots situatc as they are in the town of Kuching
with a population of only 50,000 pcople. Common
experience has shown that in arcas where there
is a small population the price ner unit of
arca for a large parcel is less than the price
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per unit of area for a small parccl. In
U.P. Governuent v. H.S. Gupta (3) the
Suprcne Court of India referrcd to the
principle -

Meeeeveoalf suve.... 1land has to be
sold in one block consisting of a
large arca, the rate per square foot
likely to be fetched would be smaller
than if an equal cxtent of land
is parcclled out into smaller bits
and sold to diffcrent purchasers .....”

In Dukc of Buccleuch v. Inland Revenue
Commissioncrs (4) a casc conccerning 532
picces of property belonging to the cestate
of thc tenth Duke of Devonshire which had
to be valued for the purposc of cestate
duty, Lord Dcnning, M.R. said at page 991:-

"It may be, of course, that if you
did put those 532 units on the mrket
all at the datc of death, /The material
date/ it might amount to Something
in the nature of 'flooding the market';
Just as would happen if you had a big
block of sharecs and put then all on
the uarket at the same time."

The prospective buyer of thesce lands
for which subdivision pcrmission had not
been applicd for or granted would also have
to take into account that such permission
night be rcefuscd or delayed and would
accordingly adjust his price to cover this
risk. In Hull & Humbcr v. Hull Corporation (5)
Pcarson, L.J., said ot page &434:-

"a prospective purchascr, in
reckoning what hc could offer, would
ave to toke into account the probable
cxpensce of obtaining planning permission
and the risk that he night not obtain
it."

If a prospcctive purchaser had to
consider the qucstion of fill, as was admitted

(3) A.I.R. 1957 S.C.202
54% 19657 3 W.L.R. 977
5) 71965/ 1 A.E.R. 429,
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In the Federal by Mr. Carter, then allowances nust be

Court of nade not only for the cost of fill, as was
Malaysia done, but also for interest on such cost and
on cost of dcvelopnent over an uncertain
No. 14 period. (In Nowroji Rus;tomji v. The
Government of Bombay (&) Lord Sunncr
fudgment of said abt page 04 i-
17th January

"Developnent .... /of the kind
%gggtinued) envisaged for the lanéfgn question/
rcquired the dedication of a
considerable part of the surface,
in order to provide an access road,
and also the raising of the whole
surface to one level, free fron
risk of flooding, by peruancntly
filling in the cavitics with
suitable loosc material. Estimates
of the area of land required for
the road and of the cost of filling
in per yard were accordingly precpared,
and werc agreced on both sides. It
does not appear, however, that any
allowance was ucde for the tinme
required to enable the nain zround
to settle or for the risk that
unexpected settlcements night take
place, and probably these factors
were beyond any exact estimation.”

At page 705 he went on:-

"/The learned Judge/ took no
account of the factor of intercst
on the cost of the filling in and
the other development work during
the uncertain interval before the
time of realisation nmight arrive.

cescessesees Factors such cs
he onitted to notice may be of
great importance or of little, or
even nay be truly negligible,
according to the circunstances
of the particular case, but it
cannot be right to ignorc then

(6) L.L.R. (1929 49 Bou. 700
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altogether, as having no place at In the Federal

21l in a rigid systenm of Court of

calculation.” Malaysia

Mr. Foo, the Government Valuer, in No.l4
arriving at his estimate took into .
account only sales up to 1960, Mr. g&%%?ggtJOf
Carter went on to sales in 1962. I :

agrce that the proper thing to do is igg% January

as stated by Broonfield, J., in (Continued)

at page 565:-

Meoooeenoass I doubt if anything can
be found in these authoritics which
would Justify the conclusion that
post-notification transactions nust
necessarily be ignored altogether.

All transactions nust be rclevant

which can fairly be said to afford

a fair criterion of the value of the
property as at the date of the
notification. If any considcrable
interveal has elapscd the Court will
naturally attach little or no value

to subsequent sales, just as
transactions long prior to the
notification will usually be discarded."

The hcadnote to Collector of Nagpur v.
Atnaran Bhagwant (8) reads:-—

"Acceptance of Collector's award
as correct valuation by neighbouring
land owners is the best evidence of
the correctness of the award by the
Collector.”

I agree with counsel for the Supcrintendent
that this goes too far and it is only the
acceptance of a large award that could be
interpreted as correctness of an award by the
Supcrintendent. Recipients of awards in snmall

é?% A.I.R. 1933 Bou. 361
8) A.I.R. 1925 Nagpur 292
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anounts nay be dissatisfied but sonetines do
not think it worth while appcaling because
of the expense and dclay involved.

I agree also with the subnission that
it is for the owners to prove that the award
was inadcquate. Broomfield, J., in Assistant
Deveclopnent Officer, Bombay v. Tayaballi

Al1ibhoy Bohori (bupra) said at pagc

5041~

"The party claiming enhanced 10
conpensation is more or less in thoe
position of a plaintiff and nust
produce cevidecnce to show that the
award is inadcquate. If he has no
evidence the award nust stond, and if
he succeeds in showing prima facie
that the award is inadequate, then
Governuent nust support the award by
producing evidence."

In this casc the asscessors agreced 20
in toto with the valuc put on the lands in
question by the expert valuer called by the
owners but with rcspect I agrec with Buhagiar,
J., who said in Nanyang Manufacturing Co. v.
Collector of Land Recvenuc, Johore (9Y)

(at page 71):-

"tostinates /of value by experts/
arc undoubtedly soune evidence but
their value is not great, as expert
opinion is liablec to err, unless 30
it is supportcd by, or coincides with,
other evidence'. ceveceecrconcccoancnsns

" 5 0 8606 E0 0 OB e 00008 S WO eSS POOGCOOEO S s00

I consider that the safest guide
to dctermine the fair market valuc
is cvidence of sales of the sane land
or similar land in the ncighbourhood,
after naking due allowance for cll the
circunstances.”

(9) (1954) M.L.J. 69.
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In determining this appeal, I an of In the Federal
the opinion that the Judge'ls award is a Court of
question of fact, as was said by Lord Malaysia
Sumner in the Privy Council in Nowroji
Rustonji v. The Governnent of Boubay (Supra) No.l4
(at page V02):- Judgnent of

Suffian J.

"The value to be placed at a given
nonent on a plot of land, which is not iggg January
in the narket or the subject of (Continued)
bargain and sale, but owes a large part
of any value it possesses to the
prospective results of developrent work,
to be undertaken thercafter at an
uncertain tiue and at an estimated cost,
is not only in its cssence a question
of fact but is one upon which, alumost
above any other, opinions will
differeecesacecosncasnsccccccsssoancoas
But the nmarket value put on the lands by the
asscssors and agreced to by the Judge was
not a hard fact, but:-

"a finding of fact which is really an
inference frou facts specifically found"
(per Viscount Sinons in Benmax v. Austin
IMotor Co. Ltd.

the facts specifically found being the agreed
prices of lands sold in the neighbourhood

and the amounts awardcd to other resuned

lands; and while an appcllate Court should

not lightly differ from the finding of a

trial Judge which turncd solely on the
credibility of a witness, the sanc consideration
does not apply with regard to a finding of
specific fact which is really an infcrence

fron facts specifically found.

In determining whether or not the

Judge had rcachcd the right inference this
Court would have been greatly assisted if he
had conplied with scction 66 by stating the
grounds for his award and in the absecnce

of such grounds this Court is entitled to
evaluate the cvidence de novo, as was done
in Chow Yoong Hong v. Tai Chet Siang (11)

EIO% 967 A.C. 370, 373.
11) (1960) M.L.J. 130.
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How did Mr. Carter arrive at his
estinated market valuc for the two lots? It
is necessary to examine his nethod for, as
already stated, the assessors agreed in toto
with his conclusion. He explained his mcthod
in grcat detaill in a written report subnitted
to his clients and nade available to the
Court bclow as Exhibit 8.

Mr. Carter's nethod was this.

Toking into account sales of certain
lands in the vicinity, he gave a connencing
value, after noking allowances for differences
and sinilarities, of $15,500 per acre for cach
of the lots in question, assuming they werc
internal lands above flood level. Then as
cach land was on the Pending Road and there
would therefore be a saving on access roads
he added to thesc values a saving of $16,500.
To this again he added 10% of the total to
rcflect the value of nain road frontage. As
can be scen frou Exhibit 8, he concluded that
the value of the first lot was 817,755 per acre
and the value of the second lot Z18,070 per
acre. But a developer buying this land for
rcsidential or industrial purposcs could not
use all of it. In respect of the first land
he had to deduct 2.2 acres for internal roads
and 0.16 acrc for earthwork slopcs lcaving
hinm a net area of 23.%6 acres. This nct
area at Z17,755 per acrc came to B414,760.

A prospective developer before poaying this
price must dcduct the cost of carthworks up
to 9' level which was agreed at 148,600,

so that he would only pay for this land
8266,160. As this land has a long titlc,
the prospcctive purchascr would also be
preparcd to pay 15% on top of this bringing
the price up to 306,080, or in round figurc
#306,000 that is $11,900 per acre.

As to the sccond lot, again IMr.
Carter took into account thce sane
considerations as for the first lot and
after nmoking sinilar additions and
subtractions he estinated that the
usable net arca came to 15.12 acres
and the nmarket valuc in round figure
g%01,000 that is $16,900 per acre. Both

10

20

30
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sides agreed that this lot was superior to In the Federal
the first. Court of
Malaysia
The total estinated value of the two
lots was 607,000, cquivalent to an No.1l4
overall valuc of g1%,900 per acre. Judgnent of
Mr. Carter arrived at the coumencing igiﬁlgﬁni&r
velue of 215,500 per acre on lst April, 1966 7

1960, in this way. First he exanined the .
sales of lands in the vicinity listed in (Continucd)
Annexure C; of thesc sales he selected

ten as nost relevant and these sales he

listed in Anncxure A-1l. He said that

prices between 1958 and 1962 werec rising

and he took into account sales after the
uaterial date to establish the trend of the
risec. He illustrated this trend by neans

of graphs. For instance, he sald lot 188

half an acrc in arca rcsuned by the Governnment
was valued as on 13th August, 1958, by the
Court of Appcal at Z15,000 per acre. Lot 190,
0.22 acrc in arca, located on the Pending
Road 150 yards from lot 188 was sold in May
1960 at 268,000 per acre, sold again in
December 1960 at 91,000 per acrc and sold

a third tine in January 1962 at $159,000 per
acre. Thereforc, according to his graph
Annexure D, the cestimated valuc of these two
lands on lst April, 1960, was 264,000 per
acre. But I agrec with counscl for the
Superintendent that the sale price of thesc
two lots has no relevance to the narket value
of the two lands in gqucstion. Reference to
the Superintendent's map Appendix J shows

that lot No. 188, which nust be closc to

lot No. 187 the subject of sale No. 25
indicated in that nap, is ncarer the town,

is near the junction of the Kwong Lece Bank
Road and the Pending Road, it has water and
electricity and is only half an acre in

sizc. Lot 190, like lot 188, is also ncarer
to the whartf at Tanah Puteh than the two lands
in quecstion. In any event it is very small in
arca, it is one~-fifth of an acre and its price
per acre is not nccessorily five times its
purchasc pricc.

Also 1t is fallacious to assune that
because lot 188's uarket value on 13th August,
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1958, was $15,000 per acre and lot 190's

narket price in May, 1960, was $68,000 per

acre, in Dccenmber, 1960, $91,000 per acre and

in January, 1962, at £159,000 pecr acre,

thercefore the market value of sinilar land on

1st April, 1960, was $#64,000 per acrc, as
indicated in the greph Annexure D. That graph

is accurate only if there was cvidecnce of a steady
rise in the narket value of similar lands. On

the contrary, sale No. 26 in Annexure C of lot 10
8856, 0.51 acrc in area, indicated a drop in

price per acre frou £13,700 on 19th Novcnber,

1959 to $8,140 on 23rd March, 1960.

Lot 1%3 having an area of 1.09 acres was
sold by auction on 7th Junc, 1958, at 23,945 per
acre, rcfercence sale 22 in Annexurc C and 4 in
Appendix J3 this was industrial vacont land,
lease expiring in thce ycar 2018. On 4th Decenber,
1962, it was sold at #36,700 per acrc. By neans
of the graph on Anncxure E, Mr. Cartcr estinated 20
its market valuc on lst 4April, 1960, at #16,000
pcr acre. This again in ny Jjudgnent is fallacious
because any risc in the value of land is
dependent on denand and is nobt nccessarily a
straight rise. Its valuc on lst April, 1960,
night equally Just as well have bcen not nuch
nore than its value in Junc, 1958. This is
vividly illustrated by the sale history of lot 131,
two lots away. It too is small (1.14 acre),
industrial and its leasc expires in the year 30
2018. Yet (refercnce sale No. 20 in Annexure C)
its price per acre on 7th June, 1958, was only
$5,526, on 15th August, 1962 (over 2 ycars
after the naterial date) 27,368 ond 2 nonths
later on %1st October, 1962, Z70,175. Both lots
13% and 131 are closc to the two lots in question.

Teking into account the 10 salcs listed in
Annexure A-1, Mr. Carter by neans of the graph
at Annexure P sought to prove that the
comnncncing market value of the two lands in 40
qucstion on 1lst April, 1960, was 215,500 per
acrc.

What were these sales?
First, szcle No. 1 of lot 4097 having on

arca of 1.6 acre on 17th Scptewber, 1951, for
$6,000 and sale No. 2 of lot 4098 having an arca
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of 2.37 acre for $10,000. The price of
the two sales averaged 24,0%0 per acrc.
Both lands are agricultural. Then the

two lands, total area 3.97 acres, werc
sold together on 27th July, 1957, for
228,000, at an average pricc of 27,053

per acrc. Then on 20th October, 1958,
occurred sale No. 11 of lot 18%, half an
acre in area, for 5,000 nanely 210,000
per acre and salec No. 12 of lot 184 also
half on acrec in area at the sane pricc.
The titles of both lands specified
residential and agricultural purposcs;

lot 133 was sold vacant and lot 184 next
door with one attap housc. Thesc five
transactions were joined by Mr. Carter

by one line in Anncxurc by numbercd circles.
These five transactions occurrcd before the
uaterial date lst April, 1960. Then on 8th
Junc, 1961, occurred sale No. 25 of
agriculturcl lot 9736 having an arca of
0.25 acrec, at a pricc of g5,000 nanely
320,000 per acre and sale No. 27 of
agricultural lot 3841 having an area of
0.3% acre on 2nd June, 1961, es to a half
sharc at a price of 23,250 equivalent to
219,700 per acre and on 6th October, 1961,
of the wholc lot at a pricec of #12,000
cquivalent to g%6,3%64 per acre. The linc
in Annexure F joining the first five
transactions nanely sales nunber 1,2,5,11
and 12 was then joincd by Mr. Carter to
these three transactions (sales nunmber

25 and 27) on the¢ graph Anncxurc T and
indicated, according to Mr. Carter, a
courtencing market value of the two londs
in question on 1lst April, 1960, at Z15,500
per acre,

He did the sanc with sale No. 9 of
agricultural lot 5736 having an arca of
5.43 acres on 8th October, 1957,
at £%,100 per acre and on 9th May, 1958,
at 26,482 per acre, approxinately two years
before the material date. He joined these
two transactions by a straight line and
extended it to cross the datunm to indicate
the sanc conucncing narket valuce for the two
londs in question. This lot 5726 had old
rubber trecs, but Mr. Carter's nethod of
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valuation was to ignore any incrcased value

put on land for improvements on it so that in
his vicw to obtain the price per acrec it is
enough to divide the sun total of the price

paid for the land and the inprovencents by the
total acrcage. In ny Judgnent this is not
right; the value of land pcr unit of areca

nust be separated from the value of improvenents
on it.

Lot 123 having an area of 1.09 acre was 10
sold (sale No. 22 in Annexure C) on 7th June,
1958, at #%,945 per acrc and lot 182 on 7th
April, 1959 (salc No. 10) at $10,000 per acrec.
Mr. Carter's graph again sceccus to indicate a
cormencing narket value of 215,500 per acre for
the two lands in question lst April, 1960,
by Jjoining these two salces by a straight linc
on his graph and then cxtending it to cross the
datun line. I an of the opinion that this is
nisleading, becausc as alrcady stated lot 131, 20
very sinilar to lot 133, on 15th August, 1962,
fetched only 87,368 por acre.

All the sales remarded as relevant by Mr.
Carter and includcd by hin in Anncxurc A-1
rclated to small parccls of lands, varying in
siz¢ from one-quarter of an acre to 5.43 acrcs,
and I an of the opinion that the sale price per
unit of arca of a snall parcel is higher than
the sale pricc per unlt of arca of a large parcel.

Exanination of the scles particularised both 30
in Appendix J prepared by the Superintendent and
in Annexurce C prepared by Mr. Cartcr shows that
it is fallacious to assumce that in every casc
there was during the naterial period a stecady
rise in the narket value of lands in the vicinity,
though generally speaking it is true that lands
had been changing hands at a higher price in
ony cases.

For instoncc lot 508 (rcference sale No. 2
in Appendix J and sale No. 17 in Annexure C) 40
was sold on 1l4th December, 1959, for g1,515 per
acre and on 2%rd March, 1960, for £8,150 pecr
acrc. But when it was sold a third tine scven
nonths later the price dropped steceply to
$2,860 per acrc. This third sale is shown in



10

20

30

179,

the Superintendent's Appendix J. but not In the Federal
in Mr. Carter's Annexure C. Court of
Malaysia

It is equally fallacious to assune —
as Mr. Carter sought to prove by his No.l4
graph Annexure F that where therec was
a sale before the nmaterial date, lst April, ggg%pentJof
1960, and one afterwards in 1962, an l?thlgn ‘
extension of a straight line Jjoining the 1966 anuary
two sales to cross the datun line on the (Continued)
graph would indicate the cstinabted price
on the material date. For instance, lot
507 (reference sale No.3 on Appendix J and
sale No. 19 in Annexure C) was sold on 1l4th
Docenber, 1959, at 21,520 per acre and on
4th Deccuber, 1962, at $165,620 per acre,
but the fact that there had been o rise bub
not a steep rise in the value of this land
on lst April, 1960, is shown by the fact
that about 4 months later on 25th July,
1960, as indicated in Appendix J, it changed
hands at only $£%,140 per acre. This lot 507
is very close to the two lots in question.

Appendix J shows two other lands which
dropped in price before the material date.
Lot 8856 (reference sale No. 15) was sold
on 19th Noveuber, 1959, at £13,700 and on
2%rd March, 1960, at g8,150 per acre and
lot 116 (reference sale No. 18) was sold on
28th August, 1959, at #2%,600 and on 4th
March, 1960, at $15,700 per acre. It is
true that these two ?rices for lot 116 are
more than Mr. Carter's estimatbted commencing
narket value for the two lands in question
but it is to be noted that the price included,
according to Appendix J, a house on the
occasion of the first sale and two houses
on the occasion of the second sale and also
the land is only 0.28 acre in area and is
situated according to the map in Appendix J
not very far from the Jjunction of the Kwong
Lee Bank Road and the Pending Road and therefore
closer to the hcart of Kuching town.

It will be recalled that Mr. Carter's
estimated mnarket value of the first lot in
question was $11,900 per acre and of the second
lot $16,900 per acre and that the average price
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for the two lots was £13,900 per acrec.

Exanination of the sales made available
shows thrce sales before 1lst April, 1960, at
a pricc exceeding $11,900 per acre, Mr. Carter's
lower cstinmated valuc.

(a) Lot 116 (referencc sale No. 18 in
Appendix J) as already noted above
changed hands on 28th August, 1959,
at 823,600 per acre and on 4th
March, 1960, at g15,700 pcr acrec, but 10
the land is only 0.28 acre in arca and
is closcr to the town centre and the
price included, as alrecady said,
onc housc on the occasion of the first
sale and two houscs on the occasion
of the scecond salc.

(b) Lot 405 (refercnce sale No. 12 in
Lppendix J and salce No. 4 in Annexurcs
C and A-1) was sold on 13th January,
1960, at Z17,400 per acrc. Counscl 20
for the owners madec nuch of this salc
before this Court, cmphesising that it
took place only threc noaths before
the material date, but this price
included onc attap housc and the land
itself was nearer the ccentre of the
town and is only 0.9% acre in size and
expericence has shown that a small
parccl fetches more per unit of
arca than a large parccl. 30

(¢) Lot 2332 (refercnce sale No. 21 in
Appendix J) was sold on 9th March, 1960
at 820,900 per acre, but again this
land is closer to the town centre and
is small in sizec.

In contrast to the above threc sales, therce
were two sales in March, 1960, that is one nonth
before the noaterial date, at prices well below
$11,900 per acre.

(a) Lot 508 (refercncc salc No. 2 in 40
Appendix § and sale No. 17 in
Annexurc C) was sold on 23rd March,
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1960, at 88,150 pcr acre and yet In the Federal

this land is small in size Court of
(0.35 acrc), included onc wooden Mclaysia
house and is very closc to the

two lots in question. No. 14
Lot 8856 (rbforence sale No. 15 Judgnent of
Appendix J _and sale No. 26 in Suffian J.
Annexure C) was sold on 23rd 17th January
March, 1960, ot 88,140 per acre 1966

and vot this lend is soall in size (Continucd)
(0. 51 acre), included one wooden

housec and i1s closcr to the centre

of the town.

There were five sales after the nmaterial
date at priccs below 11,900 per acre.

(a)

(o)

(e)

(a)

Lot 1120 (xrcfercence sale No. 13 in
AppcndlY J and salc No. 24 in
Ainnmexure C) was sold on 2nd July
1960, at $9,200 per acrc including
one timber house and onc garage,
its sizc being 3.26 acrcs.

Lot 507 ncxt door to lot 508
(reference sale No. 3 in Appendix

J and salec No. 19 in Annexurc C)

was sold on 25th July, 1960, at
85,140 per acre, though enall

in size being 0.35 acrc. This lot
is closc to the two lots in question
though further away from the town
centre.

Lot 508 ncxt door to lots 507

and 509 (refercence sale Wo. 2 in
Appendix J and sale No. 17 in
Anmexurce C) was sold on 15th October,
1960, at 82,860 per acre. This

J.ot i small in sizc being only

0.35 acre.

Lot 509 next door to lot 503
(refercence sale No. 1 in Appendix
J and sale No. 18 in Annexurc C)
was sold on 29th November, 1960,
ot 83,600 per acre ond yet it is
suall, being 0.69 acrc in size.



In the Federal
Court of
Malaysia

No. 14

Judgnent of
Suffian J.
177th January
1966
(Continued)

182,

(e) TIot 182 (reference sale No. 11 in

Appendix J and sale No. 10 in
Annexure C) was sold on 30th Novenber,
1960, at $11,550 per acrc including
one attap house and a few rubber
trees. Agaln this lot is small in
size being 0.52 acre.

There werc scveral sales after the naterial
date at prices excecding #11,900 per acre, but
in every case the land involved was suall in arca 10
and all of the lands are ncarer to the town centre
than the two lands in question and soue of then
had houses.

(a)

(b)

(e)

()

(e)

Lot 5936 (reference sale No. 22 in
Appendix J) was sold on 9th July, 1960,
at 214,400 per acre, but this land is
snall z0.47 acre) is nearcr the town
centrc and included one wooden house.

Lot 8032 (refercnce sale No. 23 in

Appendix J) was sold on the sane date 20
as the above lot at £13,800 per acrec,

but here again the land is small (0.87
acre), is nearer the town centre and
included a factory and other buildings.

Lot 244 (reference sale No. 24 in

Appendix J) was sold on 2lst March, 1961,

at $22,600 and on 22nd June, 1961, at
g42,600 per acre, but this land again is
suall (0.23 acre), fronts a road close to
the Kwong Lee Bank Road-Pcending Road 30
Junction and is closer to the town centre.

Lot 516 (rcference sale No. 17 in
Appendix J) was sold on 17th April

1961, at 20,000 per acre, but it is
snall in size (0.13 acre) and is nearcr
to the town centre and included a tiubexr
house.

Lot 8841 (refercence No. 16 in Appendix J.
and salec No. 27 in Amnoxurce C) was sold

on 2nd June, 1961, at #19,700 and 6th 40
October, 1961, at $£36,400 per acre, but

herc again the land is snall in size (0.33
acrc) and closer to the town centre.
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(£f) Lot 9736 (reference sale No. 14
in Appendix J and sale No. 25 in
Amnexure C) was sold vacant on
8th June, 1961, at 220,000 per
acre, but again this lot is small
in size (0.25 acre) and closcr
to the town centre.

(g) Lot 507 (refercnce sale No. 3 in
Appendix J and salc No. 19 in
Annexurce C) was sold on 4th
Dceenber, 1962, at g165,620 per
acrc. This land is close to and
to the east of the two lands in

uecstion, but it is small in size
20.35 acre), and as alrecady
indicated when sold on 25th July,
1960, three nonths after the
naterial date it only fetched
23,140 per acre.

(h) Lot 133 (refercnce salec No. 4 in
Appendix J and sale No. 22 in
Annexure C) was sold on the sanc
date, 4th December, 1962, at
236,700 per acre. This lot is
further away from the town centre
than the two lands in question, but
it is small in size (1.09 acre).
It fronts the river, is bounded
on onc side by a road and as
alrecady explained above a sinilar
land not far away, lot 131,
fetched only 27,%68 per acre when
sold on 15th August, 1962.

Exanination of the above sales does not
appear to support Mr. Carter's cstinated
narket value for the 2 large lots in question.

4As already stated, together with the lands
in question, the Governnent also rcesuued 17
other parcels. The situation of these lands
in relation to the two lands in question is
shown in Appendix B-1l. None of the owners of
the other lands rcesumed was awocrded unorce than
$10,000 an acre.

The owners of 12 parccls accepted the
Superintendent's awards without question as
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follows:

Lot 16180,

Lot 16181,

Lot 12287,
Lot 11240,

1.26

0.85

2.44
0.93

184,

Lot 4097, 1.6 acre,

acre, 8 6,000

acrc, B 6,000

ecres & 7,000
acre, £ 7,250

8 7,250

Tot 11239, 0.87 acre, & 7,340

Lot 4098, 2.37 acrecs, 3 7,250

Lot 181,

Lot 182,

Lot 183,

Lot 184,

Lot 185,

O.44

0.52

0.5

0.5

0.5

acre,

acre,

acre,

acre,

acre,

£10,000

£10,000

$10,000

£10,000

$10,000

per acre¢ plus
sonething for
inprovencnts.

per acre plus
soncthing for
inprovenents.

per acre.
per acrc.

per acrc plus
souething for
inprovencnts.

per acrc.

per acrc plus
sonicthing for
lnprovenents.

per acrc plus
sonething for
inprovenents.

per acre plus
sonething for
inprovcuents.

per acre plus
sonething for
inprovenents.

per acre plus
sonething for
inprovecnents.

per acrec.

10

20

The owners of five other parcels protested 30
their awards whercupon the Superintendent
increcasced then to the following anmounts:-

Lot 4729, 18.93 acrcs ¥ 5,000 per acre plus

souething for
inprovencnts.
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Lot 6868, 3.37 acres, P 5,9%5 per acre. In the Federal
Court of
Lot 5736, 5.43 acrcs, $ 7,365 per acre. Malaysia
Lot 4415, 2.50 acrcs, 8 7,750 per acre No.1l4
plus sone-
thing for gﬁg%?zitJOf
inprovencnts. 17th January
Lot 16688, 1 acre, $10,000 per acre %ggitinued)
plus some-
thing for
inmprovencnts.

The awards and setbttlcecnents varicd fron
85,000 to £10,000 per acre.

The owner of lot 4729 rcccived in all
296,495, the owner of lot 4415 £30,315,
the owner of lot 5736 g40,000 and the owner
of lot 4098 Bu46,%62. In ny view these are
sufficient in amount to nake it worth the
owners'! while appcaling to Court if they
had been dissatisficd with the narket value
put on the lands by the Governuent. The fact
that they did not do so shows that in their
view the valuc was fair.

Considering sales of other lands in the
vicinity and the acccptance of large awards
by the ownecrs of four of the 19 parcels
resuned, it would secen that in agreeing in toto
with Mr. Carter's valuation thce assessors an
Judge gave nisleading iluportance to sales of
snall lots sone of which close to the town,
as was done by the Zanzibar OGourt in The Secretary
of State for Forcign Affairs v. Charlesworth,

Pilling & Co. & anor., (1l2) and To some
salcs long after tnc cvent, they onitted (they
werc not asked) to consider the effect on

the narket pricc a willing purchascr would be
prepared to pay, of the risk of rcfusal or
delay of sub-division permission, of the risk
that the lands nmight never be required or night
not be required for industrial and building
purposes for a considcerable tinmc, nor did they
consider the nccessity of the prospective
purchaser naking allowances for intercst

on purchasc price and deveclopuent costs

(12) I.L.R. 26 Bon. 503
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both forescen and unforeseen over an

uncertain period. As regards developnent costs,
the agrecd cost for f£ill up to 9! level alone
was #159,900 though the Superintcendent
contended that it was necessary to fill to a
higher level, but be that as it may it is
obvious that a lot of noney has to be spent

on fill.

What is the fair nmarket value to be placed
on the two lands in question? A4is already
stated, the Superintendent awardcd about £5,460
per acre, offercd g7,000 per acrc and the High
Court increasecd the award to g13,900 per acre.
Taking into account all factors which should
be taken into account it would appear that
the proper value to bc put on the two lands
on the nmaterial date should be $8,000 per acre
for the first lot and 9,000 per acrc for the
sccond lot and I would vary thc award
accordingly, except that the order for $4,000
agreed valuation for inmprovements on the second
lot rcmains undisturbed. The Superintendent to
pay interest as under section 69.

/Efter hearing counsel, Court nakcs no order
as to costs in the High Court, and orders the
respondents _to pay appellant taxed costs of
the appeal.,

Kuala Lunpur,
17th January, 1966. Sgd. M Suffian
JUDGE

P.J. Mooney Esq. for appcllant.
G.S. Hill Esq. (S. Yong with hin) for
respondents.

TRUE COPY

(TNEH LIANG PENG)

Sceretary to the Lord President
Federal Court of Malaysia

30.3%.66
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NO. 1 In the Federal
Court of

ORDER Malaysia

IN OPEN COURT No.1l5
Order

THIS 17TH DAY OF JANUARY, 1966 17th January
1966
ORDER

THIS APPEAL coning on for hearing on
the 15th, 16th and 17th days of Novenber,
1965 in the presence of Mr. Peter Mooncy of
Counscl for the Appellant and Mr. G. Starforth
Hill (Mr. S.K.T. Yong with hin) of Counscl
for thc Respondent AND UPON READING the
Noticc of Motion dated 25th day of October,
1965 and the Affidavits of Tan Chiaw Thong and
John Murray Carter affirmed on the 27th day of
Scptenber 1965 and the 8th day of Novenber
1965 respectively, all filed hcrein AND UPON
READING the Record of Appeal filed herein
AND UPON HEARING the argunents of Counsel as
aforesaid IT WAS ORDERED +that the Appcal do
stond for judgnent and the same couning on for
Judgnent this day in the prescnce of Mr. Pcter
Mooney of Counsel for the Appellant and Mr.
G. Starforth Hill of Counsel for the Respondent
IT IS ORDERED +that the Appeal be and is hereby
allowed to the extent that the Award of the
Court below of the sum of $607,000 nade up as
to 0.T. 16178 of the sun of $306,000, and O.T.
16179 of the sun of 301,000 be varied to
the aggregate sun of #370,140 nade up as to
0.T. 16178 of the sun of g205,760 and as to
0.T. 16179 of the sum of g160,380 plus the
agrecd value of the improvencnts to O.T.
16179 nancly the sun of £4,000 AND IT IS
ORDERED that there be no costs paid by either
party in respect of thc procecdings in the
Court below AND IT IS LASTLY ORDERED that
the Respondent do pay to the Appellant the
costs of this Appeal.

Given under uy hand and the secal of the
Court this 17th day of January, 1966.
Sgd: xxx
CHIEF REGISTRAR,
FEDERAL COURT,
(SELAL) MATAYSTA.
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188,
NO. 16

ORDER GIVING CONDITIONAL

LELVE TO APPEAL TO HIS

MAJESTY THE YANG DI-PERTUAN
AGONG

CORAIM:

THOMSON, LORD PRESIDENT FEDERAL COURT,

MATAYSIA: SYED SHEH BARAKBAH, CHIEF

JUSTICE HIGH COURT IN MALAYA; AND TAN

AH TAH, JUDGE, FEDERAL COURT, MALAYSIA. 10

IN OPEN COURT

This 14th day of March, 1966
ORDER

UPON MOTION prcferrcd unto Court this day by
Mr. P.K. Nair of Counsel for the above naned
Respondent in the presence of Mr. Peter Mooney
of Counscl for the above naned Appellant AND UPON
READING the Notice of Motion dated the 7th day
of February 1966 and the Affidavit of Tan Eng Han
affirned on the 3rd day of February 1966 and filed 20
herein on the 7th day of February, 1966 AND UPON
HEARING Counscl as aforesaid IT IS ORDERED that
leave be and is hercby granted to the above naned
Respondent to appeal to His Majesty the Yang di-
Pertuan Agong from the Judguent of this Court
given on the 17th day of January 1966 upon the
following conditions:-

(a) +that thc Respondent above nconmed do
within % nonths fron the datc herecof
enter into good and sufficicnt sccurity 30
to the satisfaction of the Chief
Registrar, Federal Court, Malaysia in
the sun of £5,000.00 (Dollars Five
thousand onlyj for the due prosccution
of the Appeal, and the payment of all
such costs as may becone payable to
the Appellant above named in the event
of the Respondent above naned not
obtaining an Order granting theu final
leave to Appeal or if the Appeal being 40
disnissced for non prosoccution or of
His Majesty the Yang di-Pertuan Agong
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ordering the Respondent above
named to pay the Appellant's
costs of the Appeal as the
case may be; and

(b) +that the Respondent above named
do within three (3) months from
the date hereof take the
necessary steps for the purpose
of procuring the preparation of
the Record and for the despatceh
thereof to England.

AND IT IS LASTLY ORDERED +that the
costs of this application be costs in
the cause.

Given under my hand and the Scal of
the Court this 1l4th day of March 1966.

Sd. Pawan Ahmad
(L.S.) CHIEF REGISTRAR,

FEDERAL COURT
MALAYSIA

In the Federal
Court of
Malaysia

No.l6

Order giving
conditional
leave to Appeal
to ilis Majesty
the Yang di-
Pertuan Agong
1l4th Maxrch

19656
(Continued)
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NO., 17

ORDER GIVING FINAL LEAVE TO
APPEAT, TO HIS MAJESTY THE YANG
DI-PERTUAN AGONG

CORAM:

SYED SHEH BARAKBAH, LORD PRESIDENT, FEDERAL
COURT, MALAYSTA; AZMI, CHIEF JUSTICE, HIGH
COURT IN MATLAYA; MACINTYRE, JUDGE, HIGH
COURT IN MATAYA,

IN OPEN COURT 10
This 4th day of July 1966
ORDER

UPON MOTION made unto this Court this
day by Mr. Harry Elias of Counsel for the
above named Respondent in the presence of Mr.
Peter Mooney of Counsel for the above named
Appellant AND UPON READING the Notice of
Motion dated the 15th day of June 1966 and
the Affidavit of Tan Eng Han affirmed on the
2nd day of June 1966 and filed herein in 20
support of the said Motion AND UPON HEARING
Counsel as aforesaid for the partics IT IS
ORDERED +that final lcave be and is hereby
granted to the above named Respondent to
appeal to His Majesty the Yang di-Pertuan
agong AND IT IS FURTHER ORDERED that the
costs of this Motion be costs in the said
Appeal.

Given undecr my hand and the Scal of the
Court this 4th day of July, 1966. 30

Sd. Pawan Ahmad.
(L.S.) CHIEF REGISTRAR,

FEDERAT, COURT,
MALAYSIA
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EXHIBITS
EXHIBIT "i"

MAP (KUCHING EAST)

(IN SEPARATE FOLDER)

EXHIBIT "ot

AERTATL, PHOTOGRAPH

(IN SEPARATE FOLDER)

Exhibits

lllll

Map (Kuching
Fast)
Separate
Tolder.

ll2ll

Acrial
Photograph
Separate
Folder.
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EXHIBIT

"5 i

BREAKDOWN OF FIGURES

Land:

X.0.T7., 16178 = Area 25.72 acres

6.40 acres @ 9,000 per acre

19.32 " " %6,150

g 57,600
118,818

K.0.T. 16179 - Arca 17.82 acres

3.40 @ 210,000 per acre

14.42 @ $ 6,500 " "

Improvements:

g 34,000
25,750

House, wooden, % bedrooms, 1 hall,
1 kitchen/dining room, 1 store,

1l passage, 1 footway.

Attap leaf

roof, belian tiangs, plank walls,
part floor concrete part wooden,

996 sq. ft.

2 wells @ g25/cach
1 latrine
2 chicken houses

Cultivations (as under)

= 8 1,900

50
50
50
130

Trees Bearing Not Bearing
Bananas 12 @ 8% = 856 61 @ fl= 26l
Jambu 4 @ 2/50 Z10 10/50 =8 5
Pineapples - = 1
Pepaya 102/- -
Coconut - 2@1/- = 2
Oranges
(1imo Kasturi%

3@85 = 9
Total: [5¥4 P

&L76,410

10
£127,730

20

30
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Disturbance allowance = 3 450
Site clearing and
road = 1,000

6350

#151,360

%307

,778

Say #307,780

Land:
K.0.T., 16178 - Area 25.72 acres
6.40 acres @ 9,000

per acre =2 57,600

19.32 acres @ 26,150

per acre = 118,818

X.0.T., 16179 - Area 17,82 acres
3,40 @ 10,000 per acre =g 34,000

14.42 @ 6,500 ™ " = 93,930

8127,730

Tuaprovenents:

House, wooden, 3 bedrooms 1 hall,
1 kitchen/dining room, 1 store,

1 passage, 1 footway, Attap leaf
roof, belian tiangs, plank wealls,
part floor concrete part wooden,

996 sqg. ft. =% 1,900
2 walls @ g25/each 50
1 latrine 50
2 chicken houses 50

Cultivations (as under) 130

#176,418

Exhibits
n;n

Breakdown of
Figures
(Continued)
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Exhibits
"3 Trees Bearing Not Bearing
Breakdown of
figures - _
(Continued) Bananas 12 @ S3 = 535 6l @ SJ. = S6l
Jambu 4 @2/50= 10 10-/50 = 5
Pineapples - 6 = 1
Papaya 1@ 2/-= 2 -
Coconub - 2@ 1/~ = 2
Oranges
(1imo
Kasturi) 3@ 83 = 9
Total: #57 269
59
126  say $130
Disturbance allowance = 3 450
Site Olearing and road = 1,000
#3620
131,260
$307,778
Say £307,780
nyn EXHIBIT "yn
Mep (Contour)
Separate MAP (CONTOUR)
Folder

(IN SEPARATE FOLDER)
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EXHIBIT

AGREED LIST OF PRICES

purposes

SECTTON ﬁgg AREA- YEAR OF CONDITION DATE OF SALE PRICE PER ACRE REMARKS
Lease 6422 5.04 2033 NIL 1955 24,250
14/50th
Lease 6421 2.09 2033 NIL 20/11/59 #14,000 26,700
Lease 4098 2.37 2024 Agric. 17/9/51 $10,000 gh,220
purposes '
Lease  JO9%3 3.97  eoms  Aemio.  ap/9/57 28,000 $7,053
Lease 6868 5.37 2028 Agric. 1/12/50 8 6,200 1,155
purposes
KOT 16178 25.72 2811 Agric. 11/5/49 819,000 g 740
purposes
- Rubber
KOT 161783 43,54 2811 Agric. 1946 @ 1,500 g 52
16179 purposes . 2/3 rds.
- Rubber a
KOT 16179 17.82 2811 Agric. 11/5/49 $21,000 $1,178
purposes - '
Rubber ‘
KOT 5736  5.43 2027 Agric. 8/10/57 816,833 23,100
purposes 9/5/58 $17,600 26,482
64 182 0.52 2030 Resid. 2/4/59 #10,000
Agric. 30/9/60 £11,5%8
' % share
64 183 0.50 2030 Resid. 20/10/58 #5,000 $10,000
Agric.

Exhibits
ngu

Agreed list
of prices
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SulE SECTTON LOT AREA- YEAR OF CONDITI.N DATE OF SALE PRICE PER REMARKS
Fo.- === "RO. ICRES EXPIRY OF TITLE T SAE PRICE — ACRE =
12. 64 184 0.50 2030 Resid. 20/10/58 & 5,000 #10,000
Agric.
PUrpoOSCS.
13. 64 185 0.51 2030 Resid. 8/4/60 £ 5,100 £10,000
Agric.
purposes.
14. KOT 1014 1.71 2024 Agric. 1047 g 324 g 190
27/1/59 £ 8,000 2 9,357 Steep Hillside
4 share '
14A. KOT 16002 2.94 2040 Agric. 27/1/59 £ 5,000 g 3,400 Salt water
4 share swamp
15. Lease 901 5.46 2046) Factory 20/6/52 267,000 20,941 Vacant Land
Lease 903 7-.29 2040) purposes 2/9/52 g 46,000 £21,647 " "
100/600
ghare.
1/3/57 40,000 £18,824
100/600
share.
11/12/58 @ 8,100 242,353 Land &
9/600 Buildings
share
10/7/59 & 8,300 239,060 Land &
10/600 Buildings
share
31/7/59 2 8,000 237,647 Land &
10/600 Buildings
share
28/5/60  #16,000 247,060 Land &
16/600 Buildings
share
16. KOT 9910 2.00 2024 Rubber 11/12/58 g 9,000 g 4,500
17. KOT 434 1.22 2024 Rubber 11/12/58 2 5,490 2 4,500
4/4/62 @ 4,000 2 3,280
18. KOT 13272 3.07 2037 Agric. 11/2/59 @ 8,289 2 2,700
purposes -

Rubber

Exhibits
"5"
Agreed list

of prices
(Continued)
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SALE 1oT AREA- YEAR OF CONDITION DATE OF SALE PRICE PER
19. KOT 10890 3.30 2018 Agric. 1/3/62. 18,150 # 5,500 *Same purchaser
purposes.
KOT 384 2.17 2024 Rubber 1/3/62 #11,935 £ 5,500 Same purchaser
20. Lease 5551 1.94 2012 Agric. 19/2/62 # 4,000 g 2,577
purposes. 4/5th
No pepper share
21/2/62  #10,670 # 5,500 *Same purchaser
2l. KOT 11379 1.32 2027 Rubber 13/1/59 & 3,200 g 2,424
22. EOT 9322 4,28 2024 Rubberg 1948 #1,500 g 170
9321 4.53 2024 Rubber 1949 #1,600 g 180
23. 8.81
KOT 4.53 2024 Rubber 15/11/62 #36,000 B 7,947
24, KOT 4499 2.72 2026 Agric. 19/11/58 #13,750 2 5,055
25. Lease 9429 3.08 2054 Rubber 1/4/60 g 8,008 g 2,600
26. KOT 9149 7.00 2024 Rubber 10/5/60 #23,100 £ 3,300
27. KOT 14104 1.07 2038 Agric. 8/4/59 2 4,000 # 3,738
purposes
Rubber
28. KOT 412 2.97 2024 Rubber 7/7/53 g 3,000 g 1,010
10/2/54 # 1,000 g 673
share.
13/8/56 2,000 g 1,010
2/% share.
5/2/57 2 4,000 2 6,060
2/9 share.
29. KOT 1303 3.00 1985 Rubber 21/7/62 216,000 Z 5,333
30. KOT 13283 5.43 2024 Rubber 13/4/59 $21,720 g 4,000
1/6/62 233,666 g 6,200
31. 64 396 1.18 2037 Resid. 15/8/61 #22,000 £18,644

Agric.

Exhibits
1" 5"
Agreed Iist

of prices
(Continued)
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SALE 10T AREA- YEAR OF CONDITION DATE OF SALE PRICE PER Exhibits
o  SEONON  §y  fomE  ERIRT O OFTIME  CEOE S PG Ao Emumes Bae
32. 64 397 1.15 2037 Resid. 17/7/61  $21,150 $18,391 Agreed List
Agric. of prices
(Continued)
33, 64 398 1.22 2037 Resid. 6/10/61  $23,000 $18,852
Agric.
34, 64 508 0.35 2020 Timber 14/12/59 8 530 2 1,515 Auction
storage & 23/3/60 g 3,500 g 8,140 With + share
buildings 4 share. of L.8856.
Total area
0.86 acres
Serian No.47.
35. 64 509 0.69 2020 Timber 14/12/59 2 1,450 g 2,100 Auction
storage & 29/11/60 g 2,500 2 3,623
buildings
36. 64 507 0.35 2020 Timber 14/12/59 g 530 g 1,514 Auction
storage & 25/7/60 2 1,100 2 3,143
buildings 4/12/62 $20,000C 257,143 With Lots 151
& 152 Sec. 50
Padungan
Lot 152 (say) £20,000
Lot 151 (say) 240,000
Lot 507 (say) 220,000
Total Price  $80,000
37, 64 131 1.14 2018 Industrial 15/8/62 g 8,400 2 7,368 With buildings.
31/10/62 $80,000 270,175 " "
38, 64 132 1.08 2018 Industrial 30/9/58 @ 4,100 2 3,79 Auction
39. 64 133 1.09 2018 Industrial 7/6/58 & 4,300 2 3,945 Auction
4/12/62 40,000 #36,700
40, 64 134 1.11 2018 Industrial 25/4/59 @ 3,010 g 2,712 Auction. Sale
Not completed.
41, 64 405 0.9% 2027 Lgric. 18/1/60  £16,150 B17,3%66
purposes
42, 64 190 0.22 2024 Agric. 13/5/60 $15,000 68,182
purposes 31/12/60 $20,000 £90,909
16/1/62  #35,000 $159,091
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AREA- YEAR OF CONDITION DATE OF SALE PRICE PER Exhibits
jo. SEMN . 0 KRS IR O ORTME S mmE Mt oI REHARKS s
43, 64 187 0.10 2798 Open 15/5/61 § 4,500  §45,000 Agreed list
, of prices
19/6/62 8 5,000 350,000 (Continued)
44, 64 628 0.75 2035 Agric. 10/12/60 14,250 £19,000 This Lot & Lot
purposes 629 sold for
6,073 per acre
in Dec. 1954
45, KOT 1120 3.26 2024 Agric. 2/7/60 £30,000 g 9,200 Timber house and
| garage.
46, Lease 9736 0.25 1980 Agric. 8/6/61 g 5,000  $20,000
47. Lease 8856 0.51 2037 n 19/11/59 £ 7,000 13,700
23/3/60 2 3,500 Z 8,150 With 4 share of
4 share Lot 508 Serial No.34
48. Lease 8841 0.33 2025 Agric. 2/6/61 g 3,250 219,700
share.
6/10/61 212,000 836,400
49, 64 516 0.13 2021 Resid. 17/4/61 g 2,600 220,000
50. 64 116 0.28 2018 " 20/8/59 & 3,300 $23,600
%+ share.
4/3/60 2 2,200 $15,700
%+ share
51. 64 115 0.13 2018 Resid. 4/1/60 #1,500 $11,550 One house, atbtap
roof, plant walling.
52. Lease 2062 1.12 2009 Pottery 31/1/59 g18,000 £16,100 Pottery factory
factory
53. Lease 2332 1.53 2024 Cpen 9/3/60  $16,000 220,900 Eupty land. Now
% share. Lot 060 Sec. 64
K.T.I"D.
Sk KOT 5936 0.47 2027 Open 9/7/60 2 6,750 814,400 One wooden house.

Now Lot 643 Secc.
o4 X, 17.L.D.
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SALE LOT AREA- YEAR OF CONDITTION DATE OF SALE PRICE PER Exhibit
SECTTON Exhibits
Fo.  SECHION .  ICEES  EXPIRY  OF TIMLES | BALE . ERICE - A0ng REMARKS a5
55. ROT 8032  0.87 2027 Open 9/7/60  $12,000  $13,800 One factory, sgroed List
Rice Mill, oil ° -ces
mill, rubber mill (Continued)
& two rubber
stores. Now lot
642 Sec. 64
K.T.L.D.
56. 64 a4 0.23 2025 Agric. 21/3/61 g 7,500 g32,600 Empty Land.
22/6/61 @ 9,800 42,600 L n
57. 64 187 0.10 2798 Open 15/5/61 2 4,500 245,000 " n
19/6/61 g 5,000 #50,000 L "
58. Lease 7925 1.50 2013 Industrial 26/5/60 237,700 £25,100 Empty Land. Now
Lot 752 & part of
Lot 751.
59. 64 15 4,25% 2027 Agric. 15/3/62 2 8,800 23,760 One 014 wooden
% share house. Now Lot
339 Sec. 64 K.T.L.D.
*Area amended to
4.11 acres vide
L.1295/62.
60. 64 308 1.97 2777 Open 13/4/61 368,950 235,000 Enpty Land.
61. 64 310 1.94 2777 Open 22/10/60 $67,900  £35,000
62. 64 584 0.637 2021 Industrial 26/8/61 $17,350 $27,200  Sold by Auction.
63. 64 583 2.69 2021 L 26/8/61 41,000 £15,200 Sold by Auction.
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Lot 182 -~

Lot 133 -

Lot 164 -

2071.

EXHIBIT "o" Exhibits
n-on
LIST CF RESUMED PRICES ©
List of
Lot 181 -~ Land Total & 4,400 accepted. Resumed Prices
Land = 35200
Attop Hut = 560
Forge = 400
Removal
Expenscs = 200
$636C accepted award.
Land = 25000
House = 3600
Danor = 810
Small
building = 1570
Jamban = 25
Wells = 150
Pigsty = 200
Fish Pond = 855
Removal
Expenses = 200
212,410 accepted award.
Lancd = Z500C
Dweclling
House = 1500
Chicken house
= 10
Cpen shed = 150
2 wells = 50
Bath shed = 5C
Pigsty = 175
Fish Pond = 50
Fish Pond = 1080
Removal
Expcenscs = 200
23265 accepted award.
Land = EZlOO accepted award.

Lot 185 -

No improvecments.
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Resumed
Prices
(Continued)

202,
Accepted Settlement

0.T.4729 ~ Land = 204650
House = 1300
Pigsty = 175
Fish and
pig Pond = 270
Removal

Expenses = 100

Accepted Settlement

Lease 4415 - Land = 19375
Improvements
including
outbuildings
etc. = 10540
Removal
expenses= __ 400

Accepted Settlement

0.T.16688 ~ Land = g10000
Improve-
ments = 3725
Removal
Expensess= 522
Crops = 250

#96,495

B30315

#14,500

Award
58,540
1,300
175
270

100
850,385

Award

218,125

10,540

400
229,065

Award
7250

2815
200

810515

10

20
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Lccepted Settlement

0.T. 5736 - Land
No improvements.
Lease 1123%9-Land

No improvements.

=SQOIOOO

Award

$35,295

=§ 6,287 accepted award

accepted Settlement

0.T. 6868 - Land
No improvements.

Lease 4097 - Land
Improvements
Removal
expenses

Lease 4098 - Tand
Improvements
Removal
expenses
Crops &
Garden

Lease 11240 - Land

No improvements.

0.7.16180 - Land
% pit graves
Removal and
reinterment

0.T.16131 -~ Land
2 pit graves
Removal and
reinterment

0.T.12287 - Land

No improvements.

Award
=320,000 g11,795
=811 ,600
= 17,200
= 400

229,200 accepted
= award.
=Z17,182
= 27,680
= 500
= 1,000
62 accepted
award.
= 42 accepted
award.
=g7560
= 3000
= 2500
213,060 accepted
- award.
=35100
= 2000
= 2500
600 accepted
éﬁi“' awagd
= 317080 accepted
award

Exhibits
116!!

List of

Resumed

Prices
(Continued)
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Exhibits EXHIBIT "7"
3 t
7 RECORD OF FLOODS
Record of
Floods Reference PWD/12/008(961) PUBLIC WORKS DEPARTMENT,
PWD/D5,/012/01(3) KUCHING,

SARAWAK.

21st August, 1964,
Messrs. Yong & Co. Advocates,

P.0. Box 21%,
KUCHING.

Dear Sirs, 10

With reference to your letter SY/65/61A, I append
below the following available information on flood
levels:-

Observe at Tanah Puteh Wharf

Year Highest flood
Llevels
1957 8.2
1958 8.5
1959 8.8
Observed at Pending Checking Sitation 20
1963 10.96

Observed at Biawak Wharf
1963 9.66

Observed at Kuching Tide Recorder Station
Thompson Road

1963 10.6
1964 8.7

NOTE: A£1l1 levels quoted are based on Lands &
Surveys Precise Tatunm.

Yours faithfully, 30

(Sgd) Wang Teh Tsing.
For J.K. Wardzala,
LCS/TR. Director of Public Works.
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EXHIBIT "a" Exhibits
1" n
REPORT BY JOHN MURRAY CARTER 8
Report by
John M. Carter John Murray
Carter
ARICS; FAB; FRVA; MREVA(S) 17th May, 1963

Chartered Surveyor.
Chertered Auctioneer and Estate Agent.
Member of the Real Estate Valuers Association

(Singupore) -~ Report and
Valuation

10 Messrs. Alk Hoe & Co. Ltd.
VS.
Superintendent of Lands and Surveys

First Division
SARAWAK

Land at Pending Road, Kuching.
0.T.15178 and 0.T.16179

Terms of Reference

This Report has been prepared on the
instructions of Messrs. Aik Hoe & Co. Ltd.
20 consequent upon proceedings for resumption of the
above land under the provisions of Part IV of the
Land Code (Cap.81).

Introduction

The lands held under O0.T. 16178 and O0.T.
16179 were included in Gazette Notificatbn No.
422 under Section 47 of the Land Code, published
on lst April 1960.

The lands were subsequently included in
Gazette Notification WNo.569 under Section 48 of
50 the Land Code, published on 28th April 1961.

Under the provisions of Section 60 of the
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Land Code, the market value of the lands is

to be assessed as at lst April 1960 being

the date of publication of the Gazette
Notification under Section 47 of the Land Code.

General Description

The location of the land is shown at
Annexure A. Both lots possess extensive
frontage to the Pending Road which leads to
the Pending land stage, customs station and
on to the o0il wharf at Biawak. The Pending
Road at this location is a branch extension of
the main road leading to the Kuching New Port
at Tanah Puteh.

0.T. 16179 has, within its boundaries,
two small plots which contain graves.

These lots (0.T. 16180 and 16181)
constitute some hindrance to the development
of the land but not a serious obstacle.

Both C.T. 16178 and 0.7T. 16179 are within
a Mixed Zone and classified as Town Land.

Services

Both lots are within the water supply
area of the Kuching Water Board and it is a
reasonable assumption that mains water would be
available for any development of an urban
character, either housing or indusiry.

Electricity supply is not at present
available. The nearest H.T. main is at the
Junction of Pending Road and Kwong Lee Bank
Road on the route to Tanah Puteh Wharf.

The distonce from the junction to the subject
land is approximately 1,100 yards or 0.6

of a mile. An overhecad main cable for this
distance would be an economic prcnosition

if the whole of the two lobts were developed
for housing or industry. The all-in cost
should not exceced g11,000/-.

The whole of the Pending Peninsula is
inside the Kuching Municipal Boundary and can
expect to receive the benefit of municipal
services to any urban development within the
boundary.

10
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Titles Exhibits
The title to O.T. 16178 is leasehold ngn
for 900 years from 17th July 1911 and there
Report by
are no encumbrances. John Murray
Title to O.T. 16179 is leasehold for Carter

17th May, 1963

900 years from 17th July 1911. The land is (Continued)

subject to a right of way (L.1029/47 of 2lst
July 1947).

There are no freehold titles in Sarawak
but these leases, by virtue of their length,
are for all practical purposes equivalent to
a freehold.

Areas and Heights

The contour heights and spot levels for
both lots are shown on the plan at Annexure B.

The lowest recorded spot level on O0.T.16178
is 5.8 feet but this appears to be an isolated
low spot as there is no other spot level below
6.7 feet. An independent check of the level
of the flat portion of this lot showed a
general height of 7 feet.

The lowest recorded spot level on
0.T. 16179 is 8.0 feet in two pieces and there
is no other level below 8.5 feet. An independent
check of the lowest portion on this lot gave
a general height of 7.3 feet.

The level of highest high tide off Pending
Point and Biawak Wharf is 7.44 feet. The
highest recorded flood level, at Tanah Puteh,
prior to 1lst April 1960 was &£.8 feet in 1959.

These figures show that on lst April
1960 the flat portion of O.T. 16178 was 5 to 9
inches below highest tide level and approximately
2 feet below highest known flood level.

The lowest portion of O.T. 16179 was
approximately 6 inches above highest tide level
and approximately 1 foot below highest known
flood level.
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0.T. 16178 has an area of 25.72 acres.
An area of 1.25 acres is above highest known
flood level. The balance of 24.47 acres will
require 2 feet of fill. The amount of fill is
79,000 cubic yards. The high ground within
this lot will provide 20,000 cubic yards if
cut to the 9-feet contour.

O.T. 16179 has an area of 17.82 acres.
An area of 16.92 acres is above highest known
flood level. 0.9 acres will requirec 1 foot of
fill. The amount of fill is 1,500 cubic
yards. The high ground within this lot will
provide 142,000 cubic yards if cut to the
9-foot contour.

General Background on lst April 1960

Kuching, the capital of Sarawak, is
situated on the Sarawak River about 18 miles
from the sea in flat country with ranges of
hills to the south and west. The main town
lies on the south bank of the river. The
population of about 50,000 consisis mainly of
Chinese.

An increasing number of new rcsidential
areas have developed, mostly in the suburbs on
south side of the river. Main electricity and
water are both available, the former being
supplied from a new power station onened in

1959.

Kuching is an important port which can be
reached by vessels of up to 2,500 tons and is
a regular port of call for ships from Singapore,
Hong XKong, and other countries in South-East
Asia. The new port area at Tanah Puteh, two
miles down river, is under construction and is
due to be completed in 1961.

There are daily air services between’
Kuching, Singapore, North Borneo and Brunei with
a weekly service to Hong Kong.

The urban area contains an expanding network
of metalled roads cnd there are metalled roads
connecting Kuching with Bau and Serian. The
Serian road is under extension to Simanggang.

10
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The population of the Kuching municipal Exhibits
area has increased from 38,000 in 1947 to ngn
50,600 in 1960. An increcase of 33.3%.

Report by

The population of the Kuching rural area John Murray
has increased from 58,600 in 1947 to 98,900 Carter,
in 1960. An increase of 58.8%. 17th May, 1963

(Continued)

Port Facilities

The new port at Tanah Puteh has a wharf
length of 800 feet and a least depth along-~
side 17 feet. Ships up to 350 feet in length
and 17 feet draft will be able to use this
wharf. The old wharves are accessible to
vessels only up to 300 feet length and 15 feet
draft or 280 feet length drawing 164 feet.

Vessels cbove 350 feet length and 16
feet draft will continue to anchor at Pending
which is 7% miles down river.

There is an absolute physical limitation
on the sizc of vessels which it is possible
to bring up-river from Pending unless
considerable river conservancy is undertaken.
The extent of conservancy in the form of
dredging and river bank containment would be very
costly. It is obvious that the answer to the
problem of providing additional and adequate
port facilities in Kuching will involve the
siting of an additional wharf or wharves at
Pending Point.

Development in Kuching

Applications for approval of building plans
in the Municipal area have averaged 415
per annum for the years 1957 to 1959 inclusive.
During the same period the number of properties
under assessment has incrceased by an average
of 697 units per annum equivalent to an 18%
increase in the number of rateable units each
year. The rateable value of the Municipal
area has increased from Z3%.011 million at the end
of 1956 to $£3.968 million at the end of 1959.
This is an average annual increasc of approximately
$220,000/~; or 10% per annum as compared with a
population increase averaging just over 24% per
annum,
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An increase in property values running
at four times the rate of population increasec
is an indicator of real prosperity and
exceptional demand for land and property in
general.

Property Market

During 1958 there was a general trade
recession but the price of property was still
on the upward trend. There was a brisk
market for unimproved land. Available land 10
within easy reach of the centre of town
was dwindling.

During 1959 the property mari:et was
as brisk as in 1953 although there were no
drastic fluctuations in values. There was
increased building activity in the vicinity
of the new port area at Tanah Puteh.

On 1lst January 1960 the Municinal
area was extvended to include the new port area
at Tanah Puteh and the vwhole of the Pending 20
Peninsula. The price of property siaowved no
signs of declining the land values in the
suburbs, within easy recach of newly established
bazaars and shophouse lots were on tiie upward
trend. Newly erected shophouses were in great
demand.

It was confidently expected that there
would be intensive development of both
commercial and residential buildings around the
nev port arca at Pending. 50

The general impression over the three-—
year period from 1953 to 1960 is of a continuing
healthy demand for vroperty and a steady
increase in values which were soundly based.

Land Titles in Barawsk

Land in Sarawak is classified as Mixed
Zone Land over which any person mcy hold title,
Native Ares Land wihich may be occupied only by
the indigenous peoples of Sarawak and Interior
Area Land where no title may be issued but 40
Native Customary Rights may be recognised.
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Land may also be declared Town Land, Exhibits

Suburban Land or Country Land but such ng
declarations do not affect the classification
of the Land. Report by
John Murray
All laxd is vested in the Crown but Carter, -
may be alienated to individuals under lease. 17th May, 196
Under the Land Code leases are limited to a (Continued)

period of sixty years but under previous
land laws some former leases and grants

were issued for longer periods of up to 999
years. Many of the old titles take the form
of occupation btickets and certificates.

Although IMixed Zone Land is apparently
available to all non-indigenous people, in
fact less than a quarter of all Mixed Zone
Land in Sarawak is so available. The demand
for Mixcd Zone Land is correspondingly great;
arising particularly from the Chinese
community which makes up a third of the total
population. The Chinese by tradition are
strongly inclined towards land held on freehold
or long lensehold title.

Individuals and companies cntering
Sarawak for the purpose of investing in land for
urban development will be limited in their
activities to the town and suburban Mixed Zone
Lands. In most cases these individuals and
companies will be attuned to a system of free-
hold and long leasehold titles. ZFor this
rcason any land which is held under a long lease
will be preferable to land held under short
leases and can be expected to command a premium
on this account.

Trend of Values

The first step in establishing the market
value of land in April 1960 is to ascertain
the trend in values. This is done by comparing
sales of similar lands over a period of years.
4 schedule of all recorded sales in the Pending
arca between 1946 and 1962 is at Annexure C
to this report.

Before dealing with these sales in detail,
the following evidence should be considered
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as a typlcal illustration of the movement
in values in the area.

(1) Civil Appeal No. 3 of 1959
Superintendent of Lands
and Surveys, lst Division
vs. Chin Fah Siong

When the Pending Road was widened and
extended to provide access to the new wharf at
Tanah Puteh one of the lands acquired was
Lot 188 which had an area of 0.50 acres. The 10
date for assessment of market value was 1l3th
August 1958,

The owner claimed compensation at
$30,000/- per acre. The Superintendent awarded
compensation at #£15,000/- per acre. The case
was referred to the High Court which awarded
compensation at 825,000/~ per acre. On appeal
by the Superintendent the Court of Appeal
restored the Superintendent's award at £15,000/-
per acre. 20

In view of the sequence of events in this
case, it can be assumed that the final award of
the Court of Appeal represented, as far as is
humaenly possible, a fully considered opinion of
the market value of land at the location of Lot 188
on 13th August 1958, i.e. $#15,000/- per acre.

Lot 190 with an arca of 0.22 acres is
located on the Pending Road only 150 yards from
the location of Lot 188. This lot was sold in
May 1960 at 268,000/~ per acre; sold again in 30
December 1960 at 91,000/~ per acre and sold
a third time in January 1962 at Z159,000/- per acre.

The value history of Lots 188 and 190
has been shovm on the graph at Annexure D.
There can be no better illustration of the movement
of values in the Pending area between 1958
and 1962.

Undoubtedly this increase was due to the
construction of the new wharf at Tanah Puteh and
the consequent improvement to the Pending Road 40
but these influences would be general to all land
in the Pending areca.
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Other instances of rises in values are
as follows:—

(1) Lot 133 having an area of 1.09
acres and situated off Pending Road near the
Pending Point Customs Stabion and Landing
Jetty, was sold by auction in June 1958
ot approximately 23,950/~ per acre.

This lot was recsold in December 1962
at 336,700/~ per acre. The indicated valuec as
at April 1960 is g16,000/- per acre.
(Annexure E)

(2) Internal lands in general display the
same trend, as shown at Anncxure F. The lots
which appcar on this graph are situated away
from the Pending Road and on cither side of
the road. The general rise in value is
obvious and a marked increase occurs from 19538
onwards., From a level of approximately
$8,000/- per acre at the beginning of 1958
values had risen to 20,000/~ per acre by
mid-1961. The indicated value of internal
land on lst April 1960 is $15,500/- per acre.

Observation on llethod

In analysing the trend of values and
determining the gencral levels in LApril
1960, I have used evidence of the higher
prices of which land was sold in preference
to the average or any other level of values.
The reasons for this are both practical and
legal.

(a) In practice the higher sale
figure declared in transfers or conveyances
are morc likely to be correct, provided they
do not exceed other sales figures to an
excessive degrece.

(b) Where apparent dates of sales are in
fact the dates on vhich the transfers or
conveyances were executed there is no method
to determine, from the public records, the
dates on which the bargains were struck. It
often happens that a considerablc period
elapses between the datec of the bargain and

Exhibits
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17th May, 1963
(Continued)
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the date of transfer. In the result it can
appear from the record that sales have taken
place at prices below those of previous sales
and in contradiction to the general trend of

the market. Under these circumstances the only
safe method is to ignore evidence which is
obviously contradictory to the proved market
trend. This in practice means that higher sales
prices should be accepted in preference to lower
prices when the market is rising.

(¢) In an area where values are tending
to rise continuaily, a purchascr cannot expecct
to obtain land at a figure below the price at
which similar land has previously becen sold.
Nor will a seller be preparcd to part with his
land except at a higher pricc.

(&) On a rising market a valu~tion reclated
to averages or any basis other than the higher
sale prices would not be a correct estimate of
market value.

(e) In thc case of Ittimathu Favu vs.
The State, 1951 K.L.T. 500, it was noted that
in Land Acquisition cascs, it is a well-
recognised principle that it is not the lowest
valuc that is to be awvarded as compensation but
the highest value that land will fetch having
regard to its potentialities.

(f) In Adinarayana Sethy vs. Special
Land Acquisition Officer, A.I.R. 1954 Mys.?71,
it was observed that where in a case the
evidence shows that the price has had an
abnormal risc in the locality due to war
conditions, this fact must be taken into
consideration in fixing the ratc. The market
valuc of land means the price which at a given
time and place the land would fetch on sale
according to the then existing statc of the
market.

Allowance for Cost of Earthworks

The sales which have been used for the
purposc of establishing the gencral levels of
values in April 1960 are all in resnhect of
land which is above known flood level at the
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date of sale, although some of the lands Exhibits
arc only Jjust above flood level. It is ngn
thercfore necessary to allow for the
estimated cost of filling the lands under Report by
consideration whecre the levels are below John Murray
the known flood lcvel. Carter,
17th May, 1963
Quotations obtained for earthworks (Continued)

arc as follows:-

(a) Cutting and filling on sitc by D6
Bulldozers, each mcving 200
cubic yards per day - 5150/— per
day for cach machine. (80 cents
per cubic yard)

(b) Cutting and filling on site
involving transportation by lorry -
g2.40 per load of 3 cubic yards.
(80 cents per cubic yard)

(¢) Cutting from contractor's land
and filling on site involving
transportation by lorry -

37.00 per load of 5 cubic yards.
(83.- per cubic yard).

These quotations are for moving up to
2,000 cubic yords per day.

The quantities for cut and fill are
as followst=-

0,T, 16178

Cut in the solid 20,000 cu.yds.
Plus 20% for

bulking 4,000 " m
Move 24,000 "
Deposit on site 24,000 cu. yds.
Less consolidation 10% 2,400 "

Consolidated f£ill on site 21,600 cu.yds.
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0.7, 16179

Cut in the solid 55,000 cu.yds.
Plus 20% for
bulking 11,0600 " n

Move 66,000 " "

Deposit on site 2,000 cu.yds.
Less Consolidation 10% 200 w »

Consolidated £ill on site- 1,800 cu.yds.
Deposit on 0.T.16178 64,000 cu.yds.
Less consolidation 10% 6,400 " 0 10

Consolidated f£ill on 0.T.16178 57,600 cu.yds.

Balance of earth available for cubting on
O0.T. 16179 is 87,000 cubic yards.

Cost of earthworks will be:-—

0.T.16178

(1) OCut, move and fill by lorry
in 0.T.16178, Bulk 24,000 cu.yds.

80 cts. per cu. yd. £19,200/-
(2) Cut in 0.T. 16179, move and

£ill in 0.7.16178 by lorry. 20

Bulk 64,000 cu.yds. $1.75

per cu.yd. 2112,000/~

Clearing land 25.72 acres

@ g150/- per acre 3,800/~
Total cost of cutting and filling $135,000/~

Drainage work

Plus supcrvision 5% 6,500/~

g148,600/~

Approx. $5,800 per acre over total area 30

of 25.72 acres.
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0.T.16179 Exhibits
(1) Cut, move and fill by "a"
bulldozer in 0.T.16179 Report by
Jonn Murray
%;gogucu§gds. 80 cts. % 1.600/- Carter,
e . . ’ 17th May, 1963
Land clearance 2,700/~ (Continued)
Drainage work
Supervision 500/~
11,300/~

Overall Cost g650/~ per acre

Allowances for other Factors

(1) Roads

The extent of road frontage in
relation to areca of each lot is morc than
sufficient for development purposcs.

0.T. 16178 has a frontage of 2,100
feet for an average depth of 580 feet and an
area of 25.72 acres. This is 81 feet of main
road frontoge to every acre and 3% feet of
frontage for every foot of depth.

Detached residential lots are
required to have 66 feet of road frontage for
each lot of a quarter acre which includes the
road reservec. For this type of deveclopment
the road frontage required would be 6,800 feet
run. After deducting the main road frontage
the length of internal road frontage would
be 4,700 fect run. J4ssuming a half width not
excceding 20 feet the arca requirced for roads
would be 2.2 acres or 8.6% of the lot area.
This form of development demands the maximum
area for roads. Industrial development or
higher density housing would not increase the
requircment and in the case of industrial
development the amount of land required
for roads would probably be lcss.

0.T.16179 has a road frontage of
approximately 1,200 fcet for an average depth
of 1,000 feet and an area of 17.82 acres. This
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is 67 feet of main road frontage to every acre
and 1.2 feet of frontage for every foot of depth.

Using the same example as for O0.T. 16178
the total road frontage required for detached
house development would be 4,700 feet. After
deducting the main road frontage tiie length
of internal road frontage would be 3,500
feet. The areca of interaal roads would be
1.6 acres cquivalent to 9% of the lot arca.

A useful yardstick of comparison is 10
the proportion of frontage, depth and road areca
for a single quarter acre detached housc lot.

The quarter acre is taken to include
the lond required for half the width of a 40
feet road fronting the lot. 4An area of 1,320
sq. feet is required for the road lcaving 9,570
sq. feet of building land. The frontage is 66
feet giving a plot depth of 145 feet. The
area required for the road is 12% of the
quarter acre and thcre is less than 6 inches 20
of road frontage to every foot of depth.

This basic illustration underlines the
advantages possessed by the lands which are
described in this Report. They possess except-
ional road frontages in rclation to both dcpth
and arca. In consequence the amount of land
rcquired for roads is only threce quarters of
the areac which would be needed if there was
no existing road frontage.

(2) 8ize of Plot 20

No allowance is required for the sizes
of O0.T. 16173 and 0.T. 16179. Thc fact that
they have arcas of approxdmately 25 and 18 acres
respectively renders the lands more viable than
small plots. Becausc they are capcble of
development on a relatively large scale, it is
possible to provide mains electricity and water
at an econowmic cost per unit of development.

Devclopment of 43.54 acres for housing
at not less than four houses per acre would 40
permit 217 houscs. This in turn would gencrate
a demand for shops and other coumunity facilities.
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The proposition that small lots arc
worth more per unit of area than large lots
is a fallacy in the development market. The
unit value of land is dependent upon more
than its size. The factors mentioned above
are far more important in the casc of
undeveloped land in the Pending Road area.

(3) Availability of Mains Scrvices

Mains services arc not currently
installed along the Pending Road fronting
0.T.16178 & 16179. The absence of services
does not require an allowance in the context
of this Report as the sales evidence directly
usced in assessing value refers to lands which
also lack services.

Many of the sales refer to lands
which are too smell in area to be capable of
bearing the cost of extending mains services
to them. To this extent both the lots under
discussion are morc attractive to any
developer and would therefore sell more
recadily at the values which have been adopted.

(4) Form of Title

Both the lots under considcration
are held on long leases with over 800 ycars
unexpired. All the othcer lands in the Pending
area which have been used as salcs comparisons
are held on leases for 99 years or less.

In ny cxpericence vendors and purchasers
who arc accustomed to freehold titles will value

a lcase for 99 years or less at 10% to 25% less
than a frec hold or long leasehold depending

on the unexpired term of the short lease. A
lcase for lcss than forty years would be of no
intecrest o most overseas buyers.

(5) Grave Plots

O0.T. 16179 is affected by two grave
plots within its boundaries. These arc O.T.
16180 and O.T. 16181l. The effect of these lots
is to sterilisc areas rcquired for supporting
slopes when the land is levelled. The area of
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0.T.16179 which is affected in this way is
47,500 sq. feet or 1.1 acres.

O0.T. 16178 is affected to an extent of
7,000 sqg. feet or 0.16 acres.

(6) Right of Way

The right of way over Lot 16179 is of
no real consequence. This can be incorporated
in any layout as a developmental road.

(7) Availability of Earth for Filling

The fact that 0.T. 16178 and 0.T.16179 10
are in the same ownership incrcascs the valuc
of 0.T.16178 becausc carth filling is available
from O.T. 16179. The quotations for carthworks
show that the cost of filling in this casc
is less than half the cost if earth has to
be obtained from elsewherec.

(8) PFubure Potential

Thesc lands are situatcd on the road
which leads to the site of the future ocean port
at Pending Point. The potential value of land 20
at this location is, on this account, higher
than for other land in the Pending peninsula.

Sales Evidence

A schedule of all recorded salcs in the
locality between 1946 and 1962 is at Annexure C
to this Report. The sales which are considered
to be particularly relevant to the valuation
of 0.T. 16178 and 16179 arc marked on the plan
at innexure A and have been extracted into a
separate schedule ot Annexure A-1. These 30
salcs are also entered on the Graph at
Annexure F where the rclationship between the
sales 1s morc recadily apparent.

The evidence is all in respect of
internal lands in the scnsc that therc is no
frontage to a metalled road. Some of the
lands have access via an unwmade reserve for
road.

In assessing the valuc of 0.T.16178
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and 16179 it will be necessary to adjust the Exhibits

evidence of internal land valuecs to reflect ngun

the additional wvaluc of moin road frontage.

This adjustment has been done in two parts. Report by
John Murray

(a) 4dding the cost of constructing an Carter,

access road to an internal lot. 17th May, 1963

(Continued)

(b) Adding an overall percentage to
the valuc of internal lands to reflect the
added valuc of land with main road frontage.

The sales which have been taken as the
nain indication of internal land values are:-

Lot No. Distance Cost of access
from main road @ Z24/~ per

road ft. run.
4097 & 4098 600 feet B14,400/~
184 & 183 950 " 22,800/~
9736 300 " 7,200/~
133 900 " 21,600/~
Average £16,500/~
f_————————

The cost of a metalled carriageway to
local authority rcquirements would not be less
than g24/- per foot run, and at this figurc
the average cost of road access to these
lots would be £16,500/~.

The added voluc due to location on a
main road is in all cascs a matter of Jjudgment.
In the present casc, assuming that devcelopment
will be either residential at four houses per
acrc or industrial, the added valuc will not
be less than 10% and this is considered to be
the minimum increment overall. This incrcment
could be cxpressed as a larger percentage
incrcase over a smaller portion of the total
lot area immediately adjoining the road frontage.

It is not unusual to pricc the first
100 feet of depth from a main road at double
the value of the rcmaining land. The formula,
applied to 0.7, 16178, would amount to an overall
added value of approximately 17% as the total
depth is approximetcly six times the depth of
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100 feet which would be given double value.

For O.T. 16179 the overall added valuc
would be 10% as the average depth is ten times
the depth of 100 feet which would be given
double wvalue.

Adjustments arc also recquired for the
other factors discuasecd carlicr in this Report.
These must be applied separately to cach of the
lands under reference.

Valuc of O0.T. 16178

Commencing valuc of internal land
at or above flood level £15,500/-
per acre.

Value of 25.72 acre of
internal land @ 215,500/~

per acro 2398 ,660/~

Add for saving on acccss

road 16,500/~
B415,160/-

Add overall 10% to reflect
value of main road
frontage 41,516/~

Comparable valuc of land
with main road frontage B456,576/-

Equivalent to 25.72 acres @ 317,755.-per acre.
Gross arca of land 25.72 acrcs

Dcéuct arca estimated
for internal roads
2.2 acres

Deduct area
cstimated for
slopes after
carthworks 0.16 acrcs
2.56 acres
Net area 25. acres

10
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Net area 23.36 acrcs @ g17,755/- per acre

Bu14, 760/~
Deduct cost of carthworks 148,600/~
2266 ,160/-
Plus 15% to reflect added value
of long lcaschold title 39,920/~

#%06,080/-

Market value (Say) #306,000/~

Equivalent to #11,900 per acre overall.
10 Value of O.T. 16179

Commencing value of intcrnal land
a2t or above flood level g15,500/-
per acre.

Value of 17.32 acrec of
internal land @ g15,500/-

per acre g276,210/~
Add for saving on access road 16,500/~
2292,710/-

Add overall 10% to reflect
20 value of main road frontage 29,271/~
$3%21,981/-

Equivalent to 17.82 acrecs @ 318,070/~ per acre
Gross area of land 17.82 acres

Deduct area estimated
for internal roads 1.6 acres

Deduct arca ecstimated for
slopes after
earthworks l.1l acres
2.70 acres

20 Net areca 15.12 acres
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Net area 15.12 acres @ $18,070/- per acre

Deduct cost of

carthworks

Plus 15% to reflect added value

of long leascho

ld title

8273,217/~-
11,300/~

$261,917/-

39,283/~

$301,205/~-

Market Value (Say $301,000/-)

Equivalent to 816,900/~ per acre overall.

Conclusion

For the rcasons stated in this Report,

I value thce lands under reference as

follows:=
0.7. 16178 £306,000/~
0.T. 16179 $301,000/-
Total g607,000/-

Equivalent to an overall valuc of £13,900/-

per acre.

17th May, 1963

(Signed) John M. Carter

A.R.I.C.S.
Chartered Surveyor

10
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EXHIBIT "g"

Aannexurcs referred to in Carter's
Report are in a separate Folder.

EXHIBIT "ot

RECONCILIATION BETWEEN SETTLEMENT ON OT.4729

AND VALUES OF OT. 16178 and OT. 16179

LArca 18.9% acrcs

Scttlcement 25,000/~

4134 cost of acness road
680 ft. @ p24/~- per ft.

run $16,300/- 860/~
#5,860/-

Add 10% for main road frontage 586/~
26,446/~

AGd cost of ecarthworks 9,540/~
#15,986/-

Add 15% for long leaschold title 1,599/~
g17,585/~

Comparazble Value of OT.16179 (Say)gl?,600/-

per
acre

n n

" "

" t

n n

Exhibits
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John Murray
Carter's
Report

In Scparate
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Settlement

Add cost of access road

Add 10% for main road
frontage

Add additional cost of
carthworks

Add 15% for long lcasc-
hold title

Comparable Valuc of OT.
16178 (Say)

g 5,000/~ per acre
860/ M ]
S 5,860/— 3] n

586/— 1] n
36,14-46/— " n

6,400/— n n
g12,846/~ " M 10

1,285/~
814,131/~

g14,100/~ " "

Estimated Cost of Filling

OT.4729

Arca 18.93 acrces

Depth of £ill 3 ft.

Earth Quaontitics

Cut in solid

824,590 sq.ft.
2,473,770 cu.ft.
91,600 cu. yds. 20

84,300 cu.yds.

Bulking + 20% 16,960 " "

Move and fill 101,760 " ¢

Consolidation - 10% 10,186 " ¢

Consolidated Fill 91,580 " "

Move 101,760 cu. yds. @ £1.70 per cu. yd.
8172,990/-

Hire of Bulldozer 51 days

@ 8150/~ per doy 7,650/~ 30

10,640/~

Equivalent to 13.93 acres @ £9,54C/

per acrc.
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EXHIBIT "10"

LIST OF AGREED FIGURES OF COST OF
EARTH WORIS

80 cts. cut and fill within sito%
21.75 site to site
23 .~=- importing
$150.-- p.o. site clearance

213,000,-- drainage on both titles

EXHIBITII

10 LETTER DIRECTOR OF PUBLIC WORKS
TO DIRECTOR OF LANDS AND SURVEYS

Direcetor of Lands & Surveys
2 copies - (1 copy for Supt. of
Lands & Surveys, 1lst Division.
(with enclosurc)

Director of Public Works.
acguisition of Land ot
New Port Development Arca.

PWD/12/008/954 18th August, 1964
20 V/5211-%2/2/9 17.3.64
With rcference to para 2 of the above-
mentioncd memo from Supt. of Lands & Surveys,

First Division, thc informations requested are
as follows:-

(1) Highest flood levels

Exhibits
1" 10"

IList of
Agrecd figures
of Cost of
Earth Works.

n ll"

Letter -~
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(a) recorded at Tanah Puteh Wharf
on 30.12.1959 by the Resident
Engineer, Tenah Puteh wharf is + 3.8!

t————

(b) recordcd at Pending Checking
Station, Sg. Kuap on 29.2.63
by the Storc Holder is +10.96"

(¢) recorded =2t Tan Tien Petrol
Kiosk Jetty, Thomson Road,
Kuching on 28.2.64 by a
tide recorder is + 8.7 10

(Note: A1l the above quoted flood ievels
are to L. & S, prccise datum)

(2) The minimum height of land a.m.s.l.
considercd necessary for
industrial developucont of the two
sites should be +11.5'

(3) & (4) Treating the carthwork
quantities separately, the estimated
costs are as follows:-

Lot 16179 20

(A) Based on non-disturbance of the
two cemetery arcas and
surrounding land:-

(2) Cut and £ill in ordinary
ground, haul not cxcceding
100 yards:

29,040 cu.yds. @ g3.--/cu.yd. 2 87,120.-

(b) Level off site and grade
surface to drainage channcls:

77,840 sq. yds. @ g0.50/~ 30
8q. yd. g 38,920.-

Total: 8126 ,040. -

(Quantity of soil above 11.50' level available
as fill for Lot 16178 = 111,310 cu. yds.)
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(B) Bascd on considering the cemeteries
ordinary land which is part of the
total deveclopable area:-

(i) Cut and fill, etc. not exceeding
100 yds.:
30,540 cu.yds. @ 33.-/cu.
¥a. "% 91,620.-
(ii) Level off site and grade surfacc
to drainage channcls:
92,030 sq. yds @ %0.50/-

5q.¥Ca = 2 46,015.~
Total: 2137,635. -

Quantity of soil above 11.50' level
availablc as f£ill for Lot 161738 = 142,810
cu.yds.).

Lot 16178

(C) On the basis of condition (A) above
pertains:

(i) Cut and fill, etc. between

houling distances 0-200 yds.:
16,890 cu. yds @ 83.-/cu.
yd. = & 50,670.-~
(b) Cut and fill, etc. betwecen
rauling distances 200-400 yds.:
67,000 cu.yds. @ g3.20/cu.yd.
= Z214,400.~
(¢) Cut and f£ill, ctc. between
hauling distancces 400-600 yds.:
42,350 cu.yds. @ g3,40/~cu.yd.
= 8147,590-“
(ii) Import fill and dump where
rcquired

42,990 cu. yds. @ 26.50/cu.yd.
= S2799455-"

Exhibits
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(1iii) TLevel off site and
grade surface to
drainage channels:

116,760 sq.yds. @
$0.50/s8q.y4d. = 258,380.~

Total: g750,275.-

On the basis that condition (B) prevails,

and that the fill thus availablc from

the cemeteries average out at a haul

of between 400-600 yds.: 10

(1) Cut and fill etc. between
hauling distances 0.200 yds:

16,820 cu.yds. @ g%.-/cu.yd.
= S 503670-‘

(b) Cut and fill etc. between
hauling distances 200-

400 yds.:
67,000 cu.yds. @ 23.20/cu.
yd. = $214,400.-
(¢) Cut and f£ill ctc. between 20
hauling distances 400~
600 yds.:
74,850 cu.yds. @ 8%.40/
cu.yd. = B254,490,~

(i1) Import £ill and dump
where required

11,490 cu.yds. @ £6.50.-/
cu.yd. = 8 74,685.~

(iii) ZLevel off sitc and grade
surface to drainage channels: 20

116,760 sq.yds. @ g0.50.~/
sq.yd. = % 58,330.~

B652,625.~
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Sunnmary of Costs:

Section A and Section C

B876,315.~
$790,260.-

Scction B and Section D

(Note: The unit cost for cut and £ill used is
based on P.W.D. estimation).

(5) A copy of drawing No.64/12 showing the

(&)

proposed scheme for drainage of the two
sites, including neccssary drains to
prevent additional flooding to
surrounding land is enclosed for

your retention and information. The
following cxplanatory notes however are
considered necessary:

(a) Rainfall:
A rainfall intensity of 4" per

hour is used which is the naximum
rainfall intensity which occurred

oncc in 5 years as recorded in Kuching.

(b) Drainage Channcls:

The drainage channcls are designed to

allow thc efficient discharge of
surface run off resulting from a
rainfall of 4" pecr hour over the
catchment area and on the assumption
that the high water level of Sq.
Sarawak is + 7.45'. Earth channcls
are adopted.

Estimated Cost of Drainage Schene

(I) Lot 16179

(a) Excavating channels and disposal of

Exhibits
nlln

Letter -
Director of
Public Works
to Director
of Lands and
Surveys

18th August
1964
(Continued)

spoil 1,3%20 cu.yds. @ 6.~ per cu.yd. £7,920.-

(b) Trimming, compacting filled sides
of channels 1,670' @ 21,00

(¢c) Reconstruction of culvert (Pending
Road) (on pro-rata basis)

(d) Contingencics (allow approx. 10%)
Total
Say

1,670.-

1,5000"

1,109.-
STE?T@%::

£12,000.-
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per

g 8,640.-

670.-

Z 1,500,

2,250, -

1,5060_

14, 366.~
£14,000, -

(II) Lot 16178

(a) Excavating channels and disposal
of £i11 1,440 cu.yds @ 26.-~
cu. yard :

(b) Trimming, compacting filled
sides 670' @ g1.00

(¢) Reconstruction of culvert
(Pending Road) (on pro-rata
basis)

(a) Clearing of chonnel ES
(Assuming no fill) 1,500
feet @ g1.50

(e) Contingencies (allow approx.
10%)

Total
Say
Sunnmary of Costs:
(I) For Iot 16179 = $12,000
(i) " " 16178 = 14,000
Estimated cost of
drainage scheme = 326,000

(Note: The unit cost for excavation uscd is based
on P.W.D. ecstimation)

e Any explanation if required will be provided

on rcquest.

3. The delay in replying is regretted.

NSK/TR.

(8gd) J.K. Wardzala,
Director of Public Works.
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EXHIBIT mz®

MAP OF FLOOD AREAS, KUCHING ARFA

(IN SEPARATE FOLDER)
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