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IN THE PRIVY CCUNCIL

ON APPEAL

No., %4 of 1969

FROM TIE SUPREME COURT OF HONG KONG

APPELLATE JURISDICTION

THE ATTORNEY GENERAL AQpellaQE
- and -

(1) PAT CHIUK-WAH

gE) YLEUNG KWONG-FAT

%)  SHUM KIANG-BOR alisas sHuM PO

(4) NG SHUI-WOO Regpondents

mmw

RECORTD or PROCEEDINGS

NO. 1

CASE STATED

This is a case stated by the undersigned, a
judge of the District Court of the Colony of Hong
Kong under the District Court Ordinance (Cap.5) for
the purposes of appeal to the Full Court oi the
Supreme Court on a question of law which arose
before me as hereinafter stated:-

(1) At the Victoria District Court in the said
Colony, from the 2nd to 5th days of September,
1968, charges under sections 4, 10 and 11 of
the Forgery Ordinance, (Cap.209) were prosecu-
ted by the Attorney General (hereinafter
called the "Appellant') against PAT Chiuk-wah,
YEUNG Kwong-fat, SHUM Kiang~bor alias SHUM Po
and NG Shui-wood (hereinafter called the
"Respondents").

In the Supreme
Court of Hong
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Jurisdiction
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em—————
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(2)

(%)

(%)

(%)

(e)

20

Upon the conclusion of the Crown's casge =nd
upon hearing subuissions by defence counsel and
counsel for the Crown, on the 7th day of
September L dismissed all the charses against
the respondents and ordevel their scquittal.

The Appellant, being dissstisficd with my

order of acquittal as being erroneous in point

of law has, pursuant to section %8 of the

District Court Ordinance, duly applied to ne

in writing to state and sign a case setting 10
forth the facts and the grounds on which wuy

order was made in order that he may appeal

therefrom to the Full Court.

Now, therefore I Derek Cons in compliance with
the said application do hereby state and sign
the following case.

A copy of the charges as laid against the
Respondents is annexed hereto.

(a) I dismissed the 1lst charge being of the
opinion that British National Insurance 20
Stamps are not "valuabls sccurities™
within the meaning of cection 2 of the
Forgery Ordinance (hercinafber called
"the Ordinance").

(b) I dismissed the 2nd charge upon grounds
against which the Appellant does not
appeal.

(¢) I dismissed the remaining charges on the
grounds that the seid stemps are not
"documents entitling or evidencing the 20
title of any person to any share or interest
in any public fund of any part of Her
Majesty's dominions" within Section 11 of
the Ordinsnce.

A short statement of the reasons for my verdict is
annexed.

(7)

It was contended by the Appellant that the said
stamps were valuable securities within the

meaning of section 2 of the Ordinance. In

relation to the charges under section 11, it 40
was also contended that the said stamps did

entitle or evidence the title of a person to a
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5.

share or interest in a public fund of the
government of the United Kingdom which
description is also part of the definition of
"valuable security" in section 2 of the
Ordinance. And the question of law which
arises in this case is therefore, "are British
Notional Insurance Stamps ‘valuable securities!
within the meaning of the Ordinance?"

Upon the completion of the Crown's case T
found the following facts:-

(i) The scheme of national insurance in the
United Kingdom provides for the payment
of weekly contributions into a fund known
as the National Insurance fund at
varying rates. The fund is under the
control and management of the Minister of
Pensions and National Insurence /National
Insurence Act, 1965 - 1967/.

(ii) Entitlement to the various benefits
depends upon the number of contributions
of the appropriate class by a claimant.

(iii) Contributions are payable by affixing a
stamp to an insurance card kept by or on
behalf of an insured person in the space
indicated for that purpose upon the card
(National Insurance /Collection of
Contributions/ Regulations, S. 1, 1948,
No. 1274, Reg. & 21). The cards are
surrendered to the Ministry when making a
clain for benefits.

(iv) A stamp means an adhesive insurance stamp
or, as the case may be, a stamp impressed
in accordsnce with the National Ingurance
(Industrial injuries) Act 1965. (The
National Insurance ollection of
Contributions/ Regulations, Reg. 1 (2);
The National Insurance and Industrial
Injuries (Stamps) Regulations 1967 (the
Schedule) S. 1 1967 488).

(v) Immediately after a stamp has been affixed

to sn insurance card it must be cancelled
by writing in ink, or stamping, the date
upon which it is affixeds (Reg. 6(7)(a)
of the Collection of Contributions

In the Supreme
Court of Hong
Kong Appellate
Jurisdiction
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Initialled by
H.H.,Judge Cons.

(vi)

(vii)

(viii)

Regulations).

For the purpose of the nayment of
contributions, insursnce stsmmps must be
prepared and issued in such menner as the
Postmaster General, with the consent of
the Treasury, may direct /N.I. Act 1965,
s. 14(2)7

The stamps are obiesinable only from Post
Offices in the United Kingdom.

Allowance must be made by the Commissioner
of Inland Revenue for any insurance stamp
which has been inadvertently ozr
undesignedly spoiled or rendered unfit for
use before being affixed to an insurance
card, and the Commissioner may repay the
value of any stamp to any person having in
his possession an insurance stamp for
which he has no immediate use if it has
not been spoiled or rendered unfit for
use. (Stamp Duties Management Act 1891,
ss. 9, 11, 12, 27 as whplied by the N.I.
and Industrial Injuries (Stamps)
Regulations 1957).

Dated this 29th day of Octobver, 1968,

(sd.)
(D. Cons)
District Judge.

CERTIFIED TRUE COFPY
C. NG
(C. Ng

Ag. P.S. II
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V.D.C. No. 35/68 In the Supreme
Court of Hong
In the District of Hong Kong Kong Appellate
Holden at Victoria Jurisdiction
The Queen No. 1
against Case Stated
1) PAT Chiuk-wah
%2% YEUNG Kwong-fat 29thlgggober
%) SHUM Xiang-bor
alias SHUM Po .
(4) NG Shui-woo (female) (continued)

The Court is informed that the following
charges are preferred against PAT Chiuvk-wah, YEUNG
Kwong-fat, SHUM Kiang-bor alias SHUM Po and NG
Shui-woo by the Attorney General.

1st Charge (against lst, 2nd &
3rd accused)
Statement of Offence

Forgery of valuable securities, contrary to
section 4(2)(a) of the Forgery Ordinance, Cap.209.

Particulars of Offence

PAT Chiuk-wah, YEUNG Kwong-fat and SHUM Kiang~
bor alias SHUM Po on or about the 18th day of July,
1968, at 287-9, Block 2, second floor, Cheungshawan
Resettlement Factory Building, in this Colony, with
intent to defraud, forged a quantity of stamps
purporting to be British National Insurance Stamps.

ond Charge (against lst, 2nd &
3rd accused)
Statement of Offence

Possession of forged documents, conbrary to
section 10(3) of the Forgery Ordinance, Cap. 209.

Psarticulars of Offence

PAT Chiuk-wsh, YEUNG Ewong-fat and SHUM Kiang-
bor alias SHUM Po, on the 18th dsy of July, 19c8, at
287-9, Block 2, second floor, Cheungshawan
Resettlement Factory Building, in this Colony,
without lawful authority or excuse had in thelr
custody or possession twenty thousand
three hundred end ninety nine forged docunents,
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namely, British National Insursnce Stamps, knowing
the same to be forged.

2rd Charge (against lst, 2nd and
%C accuse j
Statement of Cffence

Possession of implements of forgzery, contrary
to section 11(d) of the Forgery Ordinance, Cup.209.

Particulars of Offence

PAT Chiuk-wah, YEUNG Kwong~fat and SHUM Kiang-
bor alias SHUM Po, on the 18th day of July, 1968, at
287-9, Block 2, second floor, Cheungshawan
Resettlenent Factory Building, in this Colony,
without lawful authority or excuse, knovingly had
in their custody or possession three photographic
negatives upon which had been engraved or in anywise
made certain numerals, letters and devices, the
prints whereof resembled in whole or in part
certain numerals, letters and devices peculiar to
and used on British National Insurance 3Stamps.

4th Charge (ezainst 1lst and
£nd accused)
Statement of Offence

Possession of implements of forgery, contrary
to section 11(d) of the Forgery Ordinance, Cap.209.

Particulars of Offence

PAT Chiuk-wah and YEUNG Kwong-fat, on the 1l8th
day of July, 1968, at 287-9, Block 2, second floor,
Sheungchawan Resettlement Factory Building in this
Colony, without lawful authority or excuse,
knowingly had in their custody or possession five
pieces of metal plates upon which had been engraved
or in anywise made certain numerals, letters,
marks and devices, the prints whereof resembled in
whole or in part certain numerals, letters, marks
and devices peculiar to and used on British lNational
Insurance Stamps.

S5th Charge (zgainst 3rd accused
only)
Statement of Offence

Possession of implements of forgery, contrary
to section 11(d) of the Forgery Ordinesnce, Cap.209.

10

20

30

40



10

20

40

7.

Particulars of Offence

SHUM Kiang-bor alias SHUM Po, on the 18th day
of July, 1968, at %7, Peiho Street, first floor,
Shamshuipo, in this Colony, without lawful authority
or excuse, knowingly hed in his custody or possession
four plastic photographic positives upon which had
been engraved or in anywise made certain numerals,
letters and devices, the prints whereof resembled
in whole or in part certain numerals, letters and
devices peculiar to and used on British National
Insurance Stamps and two photographic negatives upon
which had been engraved or in anywise made certain
numerals, marks and a device, the prints whereof
resembled in whole or in part certain numerals, marks
and a device peculiar to and used on British
National Insursnce Stamps.

€th Charge (against ?rd and 4th
accused)
Statement of Offence

Possession of implements of forgery, contrary
to section 11(d) of the Forgery Ordinance, Cap.209.

Particulars of Offence

SHUM Kisng-bor alias SHUM Po and NG Shui-woo,
on the 18th day of July, 1968, at 39, Peiho Street,
second floor, Shemshuipo, in this Colony, without
lawful authority or excuse, knowingly had in their
custody or possession five plastic photographic
positives upon which had been engraved or in anywise
made certsin numerals, letters, marks and a device,
the prints whereof resembled in whole or in part
certain numerals, letters, marks and a device
peculiar to and used on British National Insurance
Stamps.

7th Charge (against 3rd and 4th
accused)
Statement of Offence

Possession of implements of forgery, contrary
to section 11(e) of the Forgery Ordinance, Cap.209.

Particulars of Offence

SHUM Kiang-bor alias SHUM Po and NG Shui-~-woo,
on the 18th day of July, 1968, at 39, Peiho Street,

In the Supreme
Court of Hong
Kong Appellate
Jurisdiction

No. 1
Case Stated
29th October

1968

(continued)
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second floor, Shamshuipo, in this Colony, without

lawful suthority or excuse, knowingly had in their

custody or possession one piece of tracing paper
upon which had been printed or in anywise made
certain numerals and a device which resembled in
whole or in part certain numerals and a device

peculiar to and used on British National Insurance

Stamps.

Dated this 3rd day of August, 1988.

sd. M.R.Sondor
Crown Counsel

for and on behalf of the Attorney General

Date of Pleading: 8.8.68 - 10 a.m.

The 1lst, 2nd & %rd accused persons are in Victoria

Reception Centre.

The 4th accused person is on bail and her address

ist=

No. 39, Peiho Street, 2nd floor, Shamshuipo,

Kowloon.

SHORT STATEMENT OF REASONS FOR VERDICT

This case arises as the recsult of raids by
members of the Commercial Crimes Office upon
suspicion of forgery of United Kingdom National
The lst defendant is the manager
and part owner of a press where the 2nd defendant
was found in the act of printing stamps; the %rd

Insurance stamps.

defendant was shown

to have had a part in the

production of certain photographic materials
necessary for the printing; while the 4th

defendant is his wife and sheres with him a room in
which some of those materials were found.

In his submission of no case on behalf of the

1st and 2nd defendants Mr. Sanguinetti raised six

points. The first

of these is that a National

Insurance Stamp is not "a valusble security" within
the definition section of the Forgery Ordinance.
Wong for the prosecution on the other hand sugzests
that a stamp falls within any one of three classes

therein referred to.

The first of these is "any

Mr.

10
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writing entitling or evidencing the title of any
person to any share or interest in any publiCeees..
funde.e......0f Her Majesty's Dominionsceocscsoos™

I will leave till later, when I deal with the
word "document", the question as to whether or not
a stamp can be said to be "a writing". I accept
for the moment that the National Insurance Fund
is a fund within the section whether it be public
or not or need to be and I put aside the question of
whether or not a valuable security can be said to
be such if payment of it depends upon the fulfill-
ment of uncertain conditions (R. v. Tatlock (1)).
But I am not satisfied that the stamp by 1tself
shows any title. In itself it is nothing but a
coloured piece of paper bearing a few words and a
price, although it may well become part of a title
once it has been affixed to a card properly issued
by the Ministry of Social Security. The Crown
sought to emphasize its refundable value. This
could arise where a person has over-purchased or
otherwise purchased stamps for which he no longer
has any neced, but in this respect it does not seem
to me to differ from any item which a purchaser
later finds unwented and which the shopkeeper is
willing to repurchase for the same price.
object can be to some extent looked upon as security
for its own value but this does not mske it a
valuable security. The value of a stamp is also
refundable if it should be spoiled, as for example
by the spilling of ink on to it but that point is
shortly disposed of because the stamps before me
were in no way spoiled.

Secondly, it was suggested that the stamp is an
"accountable receipt" within the section. I have
been unable anywhere to find the definition of
"accountable" in this respect, but it seems to me to
be open to two interpretations. It may imply that
it is something which will be put into an account
to be produced to the auditors in due course or to
be kept merely as evidence of payment. Alternatively,
it was described in Fitchiel!s case (2), a case
which concerned a pawnbroker's ticket, it is a
receint for goods for which the person receiving
them is accountable. Neither these two categories

seems to me to be appropriate to a National Insurance
stanp.

(1) 2 Q.B.D. 16%.
(2) 1857 D. & B. 175.
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But whatever meaning is to be given to
"accountable" the item must zlso still be a
"receipt'. The Ordinance provides no definition
of this but there are meny exsmples to be found in
the Law reports. I take four of these to help
me in my decision. On the one hand, there are the
cases of Fitchie which I have already mentioned and
also the case of Fitch (7). This latter case
concerned the issue of toll-gate bvickets upon a
turnpike road, which tickets were later presented
by the drivers who obtained them to their own
employers to obtain a refund. Both the pawnticket
and the toll-gate tickets were held by the Courts
to be receipts. On. the other hand there are the
cases of Clark & Newsam (4) and Gooden (5). The
former of these concerned a script certificate
issued, as I understand the case, upon a call for
part-payment of a share. The amount paid was
entered upon the certificate. Nevertheless 1t was
held not to be an accountable receipt. Baron
Alderson remarked:-

"It is merely a certificate that something has
been done that will entitle the holder of the
document at a future period to shares in the
company."

Gooden was the case of an oxdinary railway ticket,
SO0uSh

which again was held not to be a receipt. In fact,
counsel who prosecuted in the earlier case of
Boult (6) appears to have foreseen the difficulty,

Tor nhe laid his charge as one of obtaining by

falsely pretending that a forged ticket was

genuine. A railway ticket is something that is
bought from a railway compeny and later surrendered
to the company in return for the benefits of
travelling. A Nationnl Insurance stamp is something
that is bought from the Minister and surrendered
again to him in return for various benefits. Uhe

two appear to me to be so similar that I am

prepared to base my decision on this case.

The third class within the definition relates to
"receipts or other instruments evidencing the
payment of money". I have already dealt with the

(z) 18562 L. & C. 159

(4) 2184‘7) 1 Ex. 131

(5) 1871% 11 Cox 672.
(6) (1848) 2 C. & K. 604

10

40
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question of receipts. Again there is no definition

of "instrument" within the Ordinance and I can find
no useful one elsewhere. But I have derived
considerable =ssistance from an article which was
dravn to my attention, an article by Professor
Glanville Williems which appears in the 1948
Modern Law Review Volume 2 at page 150. At page
160 he mekes his submission that "instrument", so
far as the law of forgery is concerned, 1is
synonymous with the word "document". I am
prepared to accede to that submission and I will
nerely comment now in passing that the words "other
instrument" seem to imply that in any event "a
receipt" must also be such would fall within the
class of things that can in law amount to &n
"instrument" or "document". Nor does a stamp
evidence the payment of money. It merely, like
e.g. many a packet of soap powder, carries its own
price tag.

Mr. Sanguinetti's second point was that
there is no evidence of intent to defraud on the
part of the lst or 2nd defendants. But there is
evidence that the lst defendant made a remark to
the sergesnt that his foki was printing “green
coloured insurance papers’. And he also wrote in
the sergeant's note-book the words "I know it is
not right". There is no such direct evidence
ageinst the 2nd defendant, but it would not be
unreasonable to infer that he must have known from
the stamps themselves that they were officlal
sbamps of some kind. And in the absence of any
other explanation, it would not be unreasonable to
infer thet stamps which are forged are intended to
defraud some person sonewhere.

Mr. Ssnguinetti's third point was that there
was no evidence that any of the defendants had
knowledge that the devices in question resemble
those used on National Insurance stamps. This
relates to counts 3 to 7 inclusive, all of which
are laid under section 11 of the Ordinance. The
argumnent presupposes that the woxd "knowingly"
relates not only to the phrase "has in his custody

or possession" but also to all the remaining words of

the various sub-sections. If this were the

correct interpretation it would seem more appropriate

that the word "knowingly" should have been placed
in front of the word “uses"; otherwise, it places
o different requirement of knowledge on the user as

In the Suprene
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opposed to the possessor. With respect to the
present case I am satisfied that the three
requirements of these offences are fulfilled if it
be shown that any defendant had possession of an
article, that he knew he had possession and theat
the article was, in fact, one of the prohibited
itens. -

Fourthly, it was suggested that such a stamp
is not "a document'. This is a word that has
caused a lot of difficulty in the history of the
law of forgery. but the cases would appear to
establish that the words "writing", "instrument"
and "document" are in that law one and the same
thing. This is set out in so mauy words in
Russell on Crime in the 12th Edition at page 1219
and is supported by Professor Glanville Willizms in
the article to which I have already referred.

But these two learned authors nave different tests
for limiting the category. The latter argues

that it is limited to those things which have no
practical utility as such, but whose value lies
solely in the symbols that they carry. This would
include for example a written testimonial

(Sharman) (7) but not the wrapping paper in Smiths
case (3). Turner on the other hand is satisliied
with anything which in a visible form conveys a
definite statementb. His argument is set out in
Russell and slso in the 19th edition ol Kenny at
page 384, An insurence stamp clearly fails this
test. By itself it conveys no statement at all.
The information that it had been or would be sold
by the Post Office and might later sunport a cleim
for benefits comes not from the stamp, but from the
extrinsic knowledse of the person who is looking ab
it. As to the first test the answer is not so
obvious, but I think the proper view is that it is
an object, bought as such for its own sake, for

the purpose of completing the insurance card.

The point which really gives me pause in
looking at this aspect of the case is the
definition of "document" in our own Interpretation
Ordinance. "Document" is there said as meaning
"any publication and any matter written expressed
or described upon any substance by means of letters,
characters, figures or marks, or by more than one of

(73 (1854) Dears 285.
(8 (1848) Dears & Bell 566.

10
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these means'. A stamp is not "= publication”
within the normal sense of that word, but it may
well fall within the second part of the definition.
The difficulties that arise from this are firstly,
what is meant by the word "matter" in the
definition and whether that perhaps should not also
in the context of forgery, be subject to one of
the two tests that I have just outlined; and
secondly., whether the legislature can be taken to
have intended to set aside as it were by a side
wind the historical basis of the law of forgery.

I also have doubts if the definition would extend
to either "writing" or "instrument".

Finally Mr. Sanguinetti suggested that there
was no evidence that tie stamps found on the
factory premises were indeed fogeries at all, as
genuine stamps had not been proved. I agree that
no person was czlled who was experienced in the
production or printing of the genuine stamps, but
I find it impossible to believe that o reasonable
person, using his coumonsense, would accept that
the Government of the United Kingdom could choose
to print such important stamps, in Hong Kong, in
a small factory suvch as this one, and through the
agency of a man whe chooses to disappear as soon
as it becomes apparent that the Police are making
inquiries.

After Mr. Gunston's submission of no case,
Mr. Senguinetti made a further submission, but if
1t raised any point not already covered by the
previous five, I must apologize and regret that
1 was unable to comvrehend it.

Mr. Gunston associated himself with Mr.
Sanguinettils arguments as far as they were
appropriate to his clients and also made the
three further submissions on the facts. Firstly,
he suggested that there was no evidence that the
2rd defendant took part in the actual forgery.
With this I agree. There was evidence that he
procured the necessary photographic material,
but there is no evidence as to how that materisl
passed from him to the lst and 2nd defendants, no
evidence that he was ever on the premises in
Cheungshawan and no evidence that he had any
connection whabtsoever with those defendants or
the actual making of the stamps.
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The second peint was that there was no
evidence that the 3rd defendant had possession of
the stamps and the negatives at the Cheungshawan
premises. With this I again agree. The
prosecution sought to rely on his possession of
similar negatives and positives to show that he
thereby retained some sort of control suificient
to bring into operation section 14 of the Forgery
Ordinance. This section provicdes that a person
shall nevertheless still be deemed to have an 10
article in his custody or possession if he know~
ingly and wilfully has it in thz actual custody or
possession of some other person. But here there is
no evidence that the %rd defendant knew the
forged stamps were on the Cheungshawan premises
or that he had intended that they should be
there.

Thirdly, Mr. Gunston submiicted that there
was no evidence that the 4th defendant had
possession of the items now Exh. 31. But she 20
did admit to the Police that all the things in
the room at 29 Pai Ho Street were hers, and also
to the ownership of the key which unlocked the
drawer containing Exh. 3l. There was also a
certain inconsistency about her making a mark to
the statement taken originally by the police
constable and yet being able to sign her name in
answer to the charge put to her by Ianspector
Hughes., My attention was dravn to the case of
Boober (9) as authority for the proposition that 30
where a man and woman live together in a room as
husband and wife, the possession of the articles
in that room is deemed to be in the man alone. I
agree that this is what the headnote to the cuase
implies, but it is not fully supported by the
Judgment, which shows that there are circumstances
where the possession may yet be in others. In
any event it seems to me that present day
conditions in Hong Kong are not the same as were
extant in England one hundred years ago. Were I 40
sitting with the jury, I would undoubtedly leave
the case of the 4th defendant to them; but I
might add that sitting as a Jjudge alone, I am of
the opinion that were no further evidence called
in respect of her, I would find her not guilty.

I turn now to the charges themselves. The

(9) (1850) 1% J.P.355.
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Statement of Offence under the lst charge is In the Supreme
forgery of veluable securities. But for the Court of Hong
reasons already given I am satisfied that the Kong Appellate
stamps in question are not valuable securities Jurisdiction
within the Ordinance; they do not entitle or

evidence the title of any person, are not account- No. 1

——————

able receipts or receipts at all and do not

evidence the payment of money. I also have Case Stated

doubts that they are "writings" or "instruments” 29th October
as envisaged by the law of forgery. 1968
The second charge is brought under section (continued)

10(3) of the Ordinsnce, which provides that a
person shall be guilty of a misdemeanour where
without lawful authority or excuse he has in his
custody or possession a forged document the
possession of which is not made illegal under this
or any other enactment Tor the time being in

force. Obviously there is inconsistency between
this charge and the first charge, which was

frankly admitted by counsel for the Crown. It may
be that it was originally inserted as a form of
clternative charge in case the first should not
prove satisfactory. Section 7(4) deals with the
forgery of seals or dies made or used by Her
Mejesty's Governments. The definition section in
effect equates stamps of the kind before me with
seals or dies. This then would seem to me to be
the obvious section under which charges arising from
this case should have been brought. So simple
does this seem that for a long time I looked to find
the elementary fallacy that I had not perceived. Butb
it still eludes me. If therefore the facts in this
case support a charge under that section, then
clearly the appropriate section, where the Crown
also wishes to bring a charge of possession, should
be subsection (2) of section 10. Mr. Wong asked
that I should amend to a charge under that
subsection, but this would in effect be the
substitution of a new charge and I am not prepared
to accede to that request. He further, relying

on the authority of Garland (10) asked ne to

deal with the charge on the ground that it set out
e common law forgery. But this again would

appear to bte a substitution, for the offence as
presently laid is an offence of possession. No
authority has been shown to me that possession of

a forged document was an offence at common law.

(1) (1910, 1 K.B., 154,
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The remaining charges are laid under
paragraphs (d) or (e) section 11. By recason of
the use of the words "any such words, figures etc."
and "made as aforesald", these paragravhs relate
back to the catalozue of items in paragrapn (¢).
The appropriate item there is "any document
entitling or evidencing the title of any person to
any share or interest in anye..ccooo fundecoossceoa
of any part of Her Majesty's DominionS....cs.. coal
Again the requirement of titls or evidence oI
title is the impassable hurdle for the Crown and
these charges must also fall.

I may add that the first, second and third
charges would also fzil as against the Zrd
defendant for lack of evidence.

(D. Coms)
District dJudge

HO. 2

JUDGMENT OYF HOGAN, C.d.

This is an appeal by way of case stated from
a District Court Judge's decision that the
respondents had no case to answer on charges of
forging of valuable securities contrary to s.4(2)
(a) of the Forgery Ordinance (Cep.209), possession
of forged documents contrary to s.10(3), and of
implements of forgery contrary to s.11(d) end
s.11(e). The articles alleged to have been
forged purported to be British Watlonal Insurance
Stamps issued under statutory provisions in the
United Kingdom and having on the face of then the
words and figures:-

"Nat., Insursnce: UW.H.S.
5618
S.E.T., 25"

The first question put to us on the case stated
is whether these stamps are valuable securities,,
an expression which has an extended meaning in
the Forgery Ordinance by virtuc of the folloidng
part of Section 2:-

"valuable security!"” includes any writing
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entitling or evidencing the title of any
person to any share or interest in any public
stock, annuity, fund or debt of any part of
Her Majesty's dominions or of any foreign
state, or in any stock, annuity, fund or
debt of any body corporate, company or
soclety, whether within or without Her
Majesty's dominions, or to any deposit in
eny bank, and also includes any scrip,

10 debenture, bill, note, warrant, order or
other security for the payment of money or
eny authority or request for the payment of
money or for the delivery or transfer of
goods or chattels, or any accountable receipt,
release or discharge, or any receipt or other
instrument evidencing the payment of money
or the delivery of any chattel personal.”

The details of the scheme under which these
Sstemps are issued appear in the District Judge!s
20 findings of fact =5 follows:=-

"(1) The scheme of national insurance in the
United Kingdom provides for the payment of
weekly contributions into a fund known as the
Netional Insurance Fund at varying rates.

The fund is under the control and management
of the Minister of Pensions and National
Insurance /National Insurance Act, 1965 -
1967/.

(i1) Entitlement to the various benefits depends
30 upon the number of contributions of the
appropriate class by a claimant.
(iii) Contributions are payable by affixing a stamp
To an insurance card kept by or on behalf of
an insured person in the space indicated for

that purpose upon the card (lational Insurance

/Collection of Contributions/ Regulations,
S.T. 1948, No. 1274, Reg. 6(1)). The cards
are surrendered to the Ministry when making a
cleim for benefits.
40 (iv) A stamp nmeans on adhesive insurance stamp
or, as the case may be, a stamp impressed in
accordance with the National Insurance
(Industrial Injuries) Act 1965. (The
ational Insurance /Collection of Contribu-
tions/ Regulations, Reg. 1(2); The National
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(v)

(vi)

(vii)

(viii)

18.

Insurance and Industrial Injuries (Stamps)
Regulations 1967 (the Schedule) S.I. 1967 4838).

Immediately after a stamp has been affixed %o
an insurance card it must be cancelled by
writing in ink, or stamring, the date upon
which it is affixed. (Regz. 6(7)(a) of the
Collection of Contributions Regulations).

For the purpose of the pgzyment of contribu-
tions, insurance stamps must be prepared and
issued in such manner as the Postmaster
General, with the consent of the Treasury,
nay direct /M.I. Act 1965, s. 14(2)/.

10

The stamps are obtainable only from Fost Offices
in the United Kingdomn.

Allowance must be made by the Commissioner
of Inland Revenue for any insurance stamp
which has been inadvertently or undesignedly
spoiled or rendered unfit for use before
being affixed to an insursnce card, and the
Commissioner mey repay the value of any
stamp to any person having in his possession
an insurance stemp for which he has no
immediate use if it has no¢ been spoiled or
rendered unfit for use. (Stamp Duties
Management Act 1891, ss. 9, 11, 12, 27 .&s
applied by the W.I. and Industrial Injuries
(Stamps) Regulations 1967)."

20

If the matter were to be determined simply

by the application of common sense or common know-

ledege. without reference to decided cases oOr other
%

%0

statutory provisions the appellent would appear

to have reasonable prospects of success.

IT a

thing is capable of ownership ard contains writing,
the contents of which will, at the appropriate
time end place, enable the owner to obtain in
exchange for it money or money's worth it would
seem to fit the ordinary concept of a "valuable

security”.
would appear toc be such
like a tax certificate,

The stamps in the present case
a thing, particularly when,

they can be used to fulfill 40

a statutory obligation to pay moiney.

Counsel for the Crown, contended that the

legislation should be so interpreted and that

there is no case which shows

that this construction
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is wrong. Counsel for the respondents, on the
other hand, contended that there is no case which
shows that it is right; and he has directed our
attention to a number of textbooks, including
Halsbury'!s Laws of England (2nd Ed. Vol.10), Russell
cn Orime and the English Empire Digest (Vol.l5),
none of which treat stamps such as these as falling
within the expression "valuable security".
Noreover, he says, there are special provisions in
the English Legislation, from part of which the
Forgery Ordinence is taken, making specific
provision for forgery of, for example, post office
money orders.

It is a safe presumption, he said, that the
Legislature does nothing in vain and these special
provisions would not have been introduced in the
U.K. if the matter could have been covered by
general provisions of the kind relied on by the
Crown in the present case, which, apart from a
slight addition to the definition of "valuable
security" in 191%, have been in existence for many
years in England both in the Forgery Act of 1861
and the lerceny Acts.

He referred us to the cdecizion in R. v. Ansell(l)
for this contention that the law of forgery has
many btechnicalities and that one must be careful
of locking merely to common sense or simple logic.
The history of the law emphasized the need for
caution, he seid, and there was a grave danger that
if the present appeal was allowed the whole structure
of the law of forgery, as hitherto understood,
would be undermined.

In R, v. Ansellcl), Brles J. queried whether
a post office order which required the payee to
sign "the receipt on the other side" was properly
described as a receipt. "Is it not in truth",
he said, "en order for the payment of money" butb
as 1t had hitherto been taken as a receipt,
he decided to treat it as such, whilst reserving
the point for the Court of Criminel Appeal. No
trace can be found of any resulting decision by
the Court of Criminal Appeal but, counsel said, it
was questions of this kind which illustrated and
emphasized the need for the special legislation

(1) 8 Cox C.C. p. 409
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introduced in England to deal specifically with
currency and banknotes, post office money orders,
etc. - a point subsequently taken up by counsel

for the Crown, who suggested that the specisl
provision now contained in section 2% of the English
Post Office Act, 1953, dealing with money orders,
might well have had its origin in the doubt
expressed in this particular case.

Counsel for the respondents went on to say
that only if the Crown was able to put the stamps
into one or other of the following three categories
mentioned in the definition of "valuable security"
in the Forgery Ordinance, could they succeed on
this appeal:-

(1) a writing entitling or evidencing the
title of a person to a share or interest
in a public fund, etc.;

(2) an accountable receipt; or

(3) any receipt or other instrument
evidencing the paymentc of money.

The first category was negatived, he said,
because the stamp in itself provided no title for
anybody to anything. Meny ccditions had to
be satisfied by a claimant before he could obtain
National Insurance benefits; e.3. affixing the
stamp to a card, residence in the U.K. etc.;
whilst a refund was payable not to the employee
but to the employer and was subject to the
discretion of the Revenue. He reinforced this
argument by reference to the case of k. V.
Tatlock (2), where Cockburn, C.J., when nezativing
the proposition that a policy of insurance was a
"valugble security",said: "A valuable security is
one on which money is payable irrespective of &ny
contingency".

At this stage in his argument counsel was, I
think, disposed to say that one could, in dealing
with this issue, look at the U.K. legislation
providing for the issue of National Insurance
stamps. But he later resiled from this approach
and his argument about a contingency should, I
think, be treated as subject to a primary
contention that the stamps in question must be
read apart from the National Insurance legislation;

(2) Vol. 2 @.B.D., pp. 157, 163.
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nothing can be read into a stamp beyond that which
is conveyed by the words and figures appearing on
it; one cannot go outside the instrument itself,
and whatever is required must be found on the face®
of it.

As for the second category of accountable
receipts, he said that these insurance stamps are
neither receipts nor accountable. In thise
connection he adopted the argument of the judge in
the court below that such a stamp is no more of a
receipt than is a railway ticket which, in R. v.
Gooden (3), was held by Cleasby B. not to be
an acquittance or receipt under the Forgery Act,
1861.

He also reli:d on the case of R. V. Harvey (4),
which is mentioned in Roscoels Criminal Evidence,
16th Edition, p.510, as showing that a document
bearing = proper stemp and uttered as a genuine
receipt which said that X paid to ¥ a sum of money
but was unsigned by Y did not import an acknowledg-
ment.

As for the third category, a receipt or other
instrument evidencing the payment of money,
counsel said that this category would fall only
just short of a receipt and a national insurance
stamp was certainly not within it and had never
been so held.

The Judge in the court below seems to have
based his decision primarily on the analogy
between a railway ticket and the stamps in cquestion.
He said, after referring to Gooden's case:-

"A railway bicket is something that is bought
from a railwsy company and later surrendered
back to the coumpany in return for the

benefits of travelling. A national insurance
stamp is something that is bought from a
minister =znd surrendered again to him in
return for various benefits. The two appear
to me to be so similar that I am prepared to
base my decision on this case."

Counsel for the Crown, in attacking this conclusion,

25) 11 Cox C.C. p. 672.
4) (1812) R. & R. 227
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stressed that reliance on this case and others
mentioned by the Judge and counsel for the
respondents was unjustified because the decisions
preceded the amendment of the law in 1913,
introducing the third category nentioned above,
i.e. instruments evidencing the payment of money,
which had not hitherto been held to amount 1o
receipts.

Moreover, he said the staups must be seen in
the context of the legislation providing for their
sale etc. of which, he said, Jjudicial notice must
be taken by the Hong Kong courts under section 75
of the Interpretation Ordinance, a view which would
appear to have commended itself to the Judge in
the court relow who, in the cese stated, has set
out the relevant English legislation and, in
effect, has rested his decision on it.

Although, before us, counsel for the
respondents was ultimabtely disposed to question
this approach, he had not previously queried the
case stated or attempted to secure the inclusion
of any such issue. No such issue having veen
raised on the case stated, this appeal should be
decided on the basis that the Judge was right to
take account of the relevant English legislation.

Having suggested at the outset of this appeal
that the case could be decided simply by
common sense and the gpplication of ordinary logic,
counsel for the Crown turned to his contention
that the stamp fell within the extended definition
of "valuable security" provided by section 2 of
the Forgery Ordinance.

He sought at the outset to remove any
difficulties arising from the use of the
expressions "writing", "document" and "instrument"
by suggesting that these were, in the context of
this legislation, virtually synonymous terms,

In R, v. Closs (5), Cockburn C.J., delivering the
gudgment of five judges, said "A forgery must be
of some document or writing". In R. v.Smith (&)
Pollock C.B., in dealing with the question of
forgery, used the terms "document" and "instrument"
as if they were interchangeable, whilst in

253 ? Cox C.C,, P.494,
6) Vol. 169, E.R, p.ll22.
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R, v. Riley (7), where a forged telegram was treated

as a forged instrument for the purposes of the
Forgery Act 1861, Wills J. (at p.%21) referred to
older authorities. including Blackstone and East,
for the conclusion that in this context
"instruments" and "writings" could be treated as
SYNonymous. His view was summed up in the
following paragrarh:-

"I cannot see anything in the nature of such
a section which should make it necessary or
desirable to restrict the application of the
word 'instrument! to writing of a formal
character, snd I think it is meant to include
writings of every description if false and
known to be false by the person who makes

use of them for the purpose indicated"

In another passage in the same judgment, which is
quoted by Professor Glanville Williams in his
article on documents in the Modern Law Review (8)
to which the judgment in the court below referred,
instrument in this context was stated to include
"any writing which, if accepted and acted upon,
would egtablish a business relation and lead
directly to business dealings with another person'.

It seems to me that counsel for the Crown
was justified, by these authorities, in his
contention that no particular significance
atbtached to the use of the word "instrument" in
the definition, and that any writing which evidenced
the payment of money would be covered by it.

"

Counsel also directed our attention to the
case of R. v, West (9) where the judges in 1847
considered the qucestion whether certain forged
documents were accuittances and receipts within
the mesning of earlier statutes and, in holding
that they were not, drew a distinction between
such an instrumen’ and one which "might be used
as evidence of the payment". They went on to say
that "any written paper capable of being so used
was not a receipt, as, for instance, a letter
written by a landlord to a third person, saying
that his tenant had duly paid his rent". This

(7) (1896) 1 @.B. p. 321
8) Vol. 11 Modern Law Rev., p.150.
9) 169 E.R. p. 2%6.
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distinction is further emphasized in the

commentary to this case appearin: in the English
Reports. If such a distinction is to be drawn,

then counsel maintained, these insurance stamps

would be evidence of receipt of rioney by the Lost
Office in Englsnd under the relevant legislation,
because they show the money which has been paid

for them and were created for that purpose and are
treated as such. In contrast to the decision in
Gooden's (3) case, he directed zttention to the 10

Jo0gen s \o) o 4 :
decision in R, v. Fitch and Howley (10), a case

of greater authority as 1t wss decided not at
first instance but by the Court for Crown Cases
Reserved, where a turnpike toll ticket was held to
be a receipt for money, as was 2 pawn ticket in
the case of R. v. Fitchie (11).

These cases would seen to aifford strong
grounds for discounting the relevance of Gooden's (%)
case and to suggest that the stemps in the present
instance, when considered in conjunction with 20
the legislation creating them, zre evidencedof
the receipt of money.

Moreover, there are two cases mentioned in
Stroud's Judicial Dictionary R. v. Boulton (12)
and R. V. Beechom (13) c¢s authority for the
contention that a railway ticket. whether or not
it is a receipt, is nevertheless, a "vzluable
security". At first sight I had some doubt as
to whether these cases quite justifly this
interpretation of them, but on reflection I think 20
they do.

Counsel for the Crown put the main weight of
this part of his argument on the contention that
the stamps are receipts etc. and only put forward
somewhat tentatively the further suggestion that
they show a title or interest in a public fund.

In this connection, however, it is material
to mention that section 3(3)(b) of the Forgery
Ordinance says:-

"forgery of a document may be comnlete even 40
gery Y 3

(ag 11 Cox C.C., p.672
10) 169 E.R. p. 13i4,
113 159 E.R. p. 865
12) 19 L.j.M.C. 67.
(13) 5 Cox C.C. 181.
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if the document when forged is incomplete,
or is not or does not purport to be such a
document as would be binding or sufficient
in law;".

In approaching this matter, I think we must
bear in mind the observations of the Jjudges in
Ro. v. Smith (4) where, when dealing with a theft
of certificates of a foreign railway company, they
laid stress on the mischief the legislation in
question was intended to provide against; a
consideration also well to the fore in the
judgment of Wills J. in Riley's (7) case.

Successful use of a forgery such as this
could strike directly at the financial solvency of
the MNational Health Insurance Scheme. The aim of
the scheme is to get money into a central fund
and at a later stege to pay it out to those in
respect of whom contributions have been made.

llcney flows in through the sale of stamps and there

cen be few more simple insbtances of writing
evidencing the payment of money than a national
insurance stamp which, on the face of it, shows
the price which l.as been »naid for it.

In the same way, a tax certificate shows the
price that has been paid for it and it is evidence
of that payment which will be accepted by
Government in discharge of an obligation to pay
taxes. To that extent, it is similar to a
national insurance stamp but, unlike the national
insurance stamp it does not fulfill the definition
twice over by providing, as the stamp does, a link

in the title to financizl benefits from the central

fund.

The tax payer gets benefits as a citizen of
the territory but his title to these benefits is
not normally dependent on the pogsession and
production of appropriate certificates.
discharges an obligation by presenting his
certificate, his rights es a citizen are usually
dependent on something else and independent of the
tax payment, but the beneficiary of the fund
depends on being able to produce stamps and cards
at the appropriate time Just as the holder of

He merely

56) Vol. 169, E.R. p. 1122
7) (1896) 1 Q.B. p.321l.
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shares may be required to produce his share
certificate as evidence of his title to receive
dividends or distvribution of capital etc.

One might perhaps be misled by the fact that
this article is called a "stemp"; o name which does
not readily conjure up the idea of & valuable
security. Moreover, it is small, hes gum oun the
back and bears comparatively few words or figures.
All these tell against immediate acceptance of
the article as a valuable security but they are 10
all mere incidentals that do not zffect the
cardinal test, which is the function of the article.
What does it do?

It is, in the first place, the instrument
whereby money is obtained from the public and
members of the public can show that money has been
paid. In the ordinary course of business, @
national insurance stamp does not get into the
hands of the public unless money has been paid for
it and the presence of the stamp in the hands of 20
the public is an indication that money has been
paid into the national fund. It is evidence of
that payment; evidence of the discharge of a
financial obligation and accepted as such. This
brings it within the first limb of the extended
definition of valuable security.

True, it is not evidence until it gets into
the hands of the public in the sriinary way but
then no receipt is evidence of mayment until it is
delivered as such. Prior to delivery and whilst 20
still in the hands of the person who gigns it and
who signs in anticipation of payment it is not a
receipte. It does not become so until it is
handed over or delivered as a receipt. Similarly,
the stamps would presumably become evidence of
Payment when they come into the hands of the
public in the ordinary way.

But not only are they valuable securities
because they are evidence of the payment of money,
which is perhaps their primary function, they are 40
also valuable securities because they form sn
essential link in the title to receive financial
benefits from the fund. They are part of a chain
which draws money out of the fund when the
Prescribed conditions are satisfied. The fact
that these rights are not spelt out on the face of
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the staump is immaterial. The document or In the Supreme
instrument, call it what you will, has to be read Court of Hong
in its own conbext. Its purpose and effect must Kong Appellate
be gathered not cnly from what is apparent on the Jurisdiction

face of the stamp but from the rules, regulations
etc. under which it is issued and the context in

which it is produced. Once it is accepted that gggggeng 3f
regard has also to be had to these it is » U
immaterial how much or how little appears on the 20th March 1969
face of the stamp and how much appears in the

statute or regulations which spell out the rights (continued)

etc. to which the stamp will give access. In all
this, it resembles very closely a share certificate
which would seem a very obvious type of valuable
security. A shave certificate doesn't spell out
the financisal benefits which will come to the
holder of it. The certificate must in the first
place be read in the light of the legislation
under which it is issued and the other documents
affecting it such as the lMemorandum and Articles
of Association of the Company, but even these do
not give the right to dividends, refund of capital,
bonus shares etc. which make this type of
instrument a valuable security in the eyes of the
majority ot people. A1l these are dependent on
on other contingencies, the success of the company
and the decision to pay out money in this way but
an essential link in the right %o get this money
is the ownership of the share certificate. In
the same way, under the lNational Insurance Scheme,
an essential element in the creation of a right to
benefit under it is the ownership and presentation
of a properly stamped card. The stamp forms an
essential link in the chain which draws out these
benefits.

Whilst the observations of Pollock, C.d. in
Tatlock!s (2) case m2y have been appropriate to the
Tacts of the case in the context of which they
were used they cannot, I think, be taken as having
2 universal validity. It would be going altogether
too far to say that the presence of a contingency
prevents any document from being a valuable security.
A statement so sweeping would appear to exclude,
for example, bonds which are to be drawn for
redemption, if not indeed share certificates, in
respect of which the payment of dividends or the
return of cepital etc. must depend on a number of

(2) 7Vol. 2 Q.B.D., p.157.
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contingencies, Something which st the appropriate
time and place will or mey, becazuse cof what is
written on it, produce finencial benefits would
appear to possess the essential characteristics of
a valuable security.

Consequently it seems to me that the forgery
of stamps such as these is a forgery of a valuable
security in the sense in which that term is used
in the Forgery Ordinance because they will, by
means of the writing and figures aprearing on
them, entitle an individual, wien they are
presented for payment in the eppropriate circum-
stances, to the receipt of financial benefits. I
think they fall within the ordinsry meaning of
"valuable security", as used in this legislation
without regard to any special definition; bub,
if wrong in that construction, so that it becomes
necessary to look at the extended definition, I
am satisfied that a genuine stamp of this kind
would be evidence of the receipt of money by the
post office in the same way that a turnpike toll
ticket or the pawnbroker's receipt could be
regarded as evidence of the rec~ipt of money, and
that they are also evidence of title to a share or
interest in a public fund, not recessarily as yet
complete but sufficient to bring the stamp within
the purview of section 3(32)(b).

The argument thzt because lorging a stenmp
could be charged as an offence under Section 7(4)
it cannot therefore be an offence of forging a
valuable security under section 4(2) turns on two
factors; first, whether it is an offence under
section 7(4) and, secondly, whether that would
prevent it from being an offence under another
section.

Whether it is an offence under section 7(4)
appears to depend on whether these stamps are to
be regarded as "stamps or impressions of a seal
or dye". They may be but I don't think it is
necessary to decide this cquestion because the
second part of the argument seems to me untenable.
The Stamp Ordinance is not constructed on the
basis of a series of exclusive categories; so
that what falls into the category prescribed and
protected by one section cannot fall into the

(2) Vol. 2 Q.B.D., p.157.
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category prescribed and protected by another.

far from it. It is apparent that in the earlier
sections there is a great deal of overlapping so
that the same act may be an offence under two or
more sections e.g. forgery of a banknote may be an
offence under section 4(i§(a) which carries a
penalty of life imprisonment or may be forgery of
a valusble securiby under section 4{2) which
carries a penalty of 14 years. There are some
sections in the Ordinance which adopt the
exclusive basis e.g. section 6 which prescribes
punishnents for certain types of forgeries which
have not been covered by other sections. Clearly
if zo covered section © would not catch the
operation again but sections 4 and 7 are framed in
en entirely different manner and do not bear this
relationship.

As for the cuestion why the same action
should be an offence under section 7(4) which
carries & maximun penalty of 7 years aand also an

offence under section 4(2) which carries a maximum

penalty of 14 years, the answer could be simply
that foriing every kind of stamp would not
necessarily be as serious as forging the type of
sbamp which creates a valuable security or a
banknote for tha’ matter.

Turning to the second guestion put to us,
whether there was evidence of an offence against
S.11, where the writing in question must entitle
or be evidence of title to a fund etec. in part of
Her Majesty'!s dominions etc.; for the reasons
alrcady indicated, I would answer that also in
the affirmative.

I would allow the eppeal.
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NO. 2
JUDGHMENT OF RIGBY, S.P.Jd.

On the 1&th of dJuly, 1968, = police party
raided certain premises in Hong Kong. There they
found a printing press in, or upon, which stamps
were acbtually being printed or processed at the time
of the arrival of the police. The stamps bore a close
resemblance to, and were clearly intended to pass
as, National Health Insurance Staomps of the United
Kingdom issued under, or in direct connection with, 10
a fund under the control and management of the
Minister of Pensions and National Insurance in
connection with the provisions of the United
Kingdom National Insurance Act 1955-19G7. As a
result the defendants, in different capacities,
were charged in the District Court with forgery of
valuable securities contrary to section 4(25(§¥ of
the Forgery Ordinance (Cap. 209), vossession of
forged documents, contrary to section 10(3), and
possession of implements of forgery contrary to 20
section 11(d) and (e) of the Ordinsnce.

At the conclusion of the cace for the
prosecution, the learned trial judge ruled, as a
matter of law, that the defendants had no case to
answer on any of the charges and he accordingly
discharged then. The Attorney General now appeals,
by way of case stated, against the dismissal of
the charges under sections 4(2)(z) and 11(d) and (e).

Before proceeding any furtrer it is, I think,
directly relevant to say that section 7(4)(a) of 30
the Ordinance deals with the forgery of seals or
dies. Under section 2 of the Ordinance "die"
includes a "stamp", and a stamp is itself defined
to include a stamp "impressed by means of a die
as well as an adhesive stamp". The maximum
penalty for any offence under tiis sectlon, namely
section 7(4)?2§, is 7 years! imprisonment. Ir.

Sandor, Crown Counsel, at some stage in the course

of his able argument, frankly admitted that in

drafting the indictment in thic case he had over- 40
looked section 7(4)(a) and he conceded - a

concesgsion with which I am in agreement other than

to say that in my view that concession does not go

far enough - that it might well have been the
appropriate section wunder which to draft this

charge. But he comtended that the charge might
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a1lso be preferred under section 4(2)(a) as forgery
of & "valuable security". Section 4(2)(a

provides, upon conviction, for a maximum penalty of
14 yearsi imprisorment. 1f Mr. Sandor's argument
is correct that a stamp can properly be regarded as
a "valuable security" one therefore gets the
curious position that the Crown may elect to charge
the forger of such a stamp either under section
7(4)(a), which carries a maximum penalty of 7/
vears! imprisonment or, alternatively, under
section 4(2)(a) vhich carries a maximum penalty

of 14 years! imprisonment, for what is precisely
the same offence. Possibly that apparently
blatant inconsistency would not, in itself,

provide a valid reason for such a charge not being
brought under section 4(2)(a) if, as a matter of
law, sn insuraonce stamp can properly be regarded

as a "valuable sccurity"”.

Before turning to the definition under the
Ordinance as to what constitutes a "valuable
security" I for my part, as a matter of ordinary
common parlance, iind myself gquite unsble %o
accept or regard an unused or unstamped stamp as
falling within the ordinary connotation or meaning
of what I would have regarded as a "valuable
security". For myself, I would have thought that
in common parlance a '"valuable security"” is some
instrument or document that provides evidence of a
right, title or interest to property or goods,
e.g. 3 title deed, a share certificate, or even a
pawnbroker's ticket.

The question then arises whether a stamp can
be brought within the definition of "valuable
security" as defined in section 2 of the Ordinance.

Velucble security is there defined to
include:~-

(1) ‘"emy writing entitling or evidencing the
title of any person to any share or
interest in any public stock, annuity
fund or debt of any part of Her lMajesty's
dominions or of cny foreign state."

(2) "Any smcript. debenture, bill.......0T
other security for the delivery or
trmsfer of goods or chattels......”

(3) "Any accounteble receipt, release ox
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discharge.™

(4) '"Any receipt or other instrument
evidencing the vayment of money or the
delivery of any chattel personal."

The scheme of National Insurance in the United
Kingdom provides for the payment ol weckly
contributions into a fund known as the National
Insurance Fund at varying rates. Contributions are
payable by affixing stamps to aa insurance card
kept by, or on behalf of, an insured person in the
space indicated for that purpose on the card.. The
cards are surrendered to the Ministry when making
a claim for benefits. The stamps are adhesive
stamps, purchased from the Post Office, and
affixed by the contributor or his employer to the
card specilally provided for the purnose.
Immediately after the stamp has been affixed it
must be cancelled by writing in ink, or by
stamping, the date upon which it is affixed,
Thereafter the contributor is entitled, upon
production and surrender of the stamped card, to
certain benefits, subject to cerbvain conditions.
The face value of stamps not used or inadvertently
spoiled may be recovered from the Ministry of
Inland Revenue, but not as of right.

Mr, Sandor conceded, and in my view rightly
conceded, that he could not succogsiully argue
that an unused Nationsal Health Insurance Stamp
was a "writing entitling or evideacing the title
of any person to any share or interest in any
public fund" end that such an azoument could not
arise unless and until the stanp has been sffixed
to the card and cancelled by writing in ink, or
stamping, the date upon which it was affixed, so
as to give the contributor a claim to benefits
out of the fund. Again., as I understood his
argunent, he did not seek - and in wy view
rightly so - to place any weighi upon any
argument that such a stamp could be described as
an "accountable receipt'. For myself, I am
unable to appreciate how a stamp such as this
could be regarded as an "accouniuzble receipt". He
based the weight of his argument upon the
contention that a stamp fell within the final
limb of the definition as "an instrument
evidencing the payment of money". Iir., Sandor
contended that the words "instrunent" or "document”
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were Synonymous. He referred to the definition of
"document" contained in the Interpretation
Ordinance and to the two cases of The Queen V.
Riley (1) and Rex. v. Cade (2).

In Riley's case the cuestion turned upon
whether a fraudulently ante-dated telegram sent to
a bookmaker placinrz a bet on a horse - a telegram
purporting to have been sent before the race was
run - was a "forged instrument" within the meaning
of section %8 of the Forgery Act 1861. A bench
of five Jjudges, aiveit two of them expressing
doubt, held that tae telegram was an instrument
within the meaning of the section. Hawkins dJ.,
in the course of his Jjudgment said:

"I am not aware of any authority for saying
that in law the term 'instrument'! has ever
been confined to any definite class of legal
documents. Ia the absence of such euthority,
I cannot but shink the term ocught to be
interpreted according to its generally
understood and ordinary meaning, as stated
in the dictionaries of Dr. Johnson and of
Webstelesooce occovooocanna seucaccasnw sooaonan .
When a%plied to a writing, Dr. Johnson define
it as 'a writing - a writing containing any
contract or order.! Websterl!s definition
is 'a writing expressive of some act,
contract, process, or proceeding., !

Wills J., in the course of his judgment, said:
M eevocann there is every reason why sections

inserted for the purpose of advancing

Justice by getting rid of mere useless

technicalities should be applied to forgeries

of every desciiption."

Later on he said:

"I cannot see anything in the nature of such
a section which should make it necessary or
desireble to restrict the application of the
word ‘'instrumeat! to writings of a formal
character, anc I think it is meant to include
writings of every description if false and

(1) (1896) 1 Q.B. 309.
(2) (1914) 2 K.B. 209.
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known to be false by the person who makes use
of them for the purpose indicabted."

Later he said:

"I think further that, even if the true
construction of the word !instrument'! required

a more restricted meaning, the telegram in the
present case would fall within it. It was

a writing which, if accepted and acted upon,

would establish a business relation and lead
directly to business dealings with another 10
person."

In Cade's case the question was whether a
letter puporting to come from, wnd to be signed by,
a man employed by the prosecutor to whom it was
addressed, and requesting the payuwent of one
pound, could be regarded as a "forged instrument"
within the meaning of section 7 of the Forgery Act
1913, on a prosecution under the section for
obteining monsy by means of a forged instrument.
That court, holding itself bound by Riley's case, 20
held that the letter was a forg~l instrument
within the meaning of section 7. In the course
of his Jjudgment in that case Lori Reading, L.C.Jd.,
delivering the Judgment of the court, adopting the
words of Wills J. in Riley'!s case, said:

"The document is really a business document;

in the words of Wills J. in Reg. v. Riley it

is 'a writing which, if accepted and acted

upon, would establish a business relation and

lead directly to business dsalings with 30
another person.'! If, therefore, the word
'instrument! in s. 7 of the Act of 191% means

or includes a business document, this lettver

was an instrument within the meaning of that
section."

To my mind both these cases, and the judgments
in relation to the facts thereof, are readily
distinguishable from the case before us. In both
cases the accused was charged with obtzining, or
attempting to obtain, money by n:zans of a "forged 40
instrument"”. In both cases the courts held that
the documents themselves, upon the basis of which
money was fraudulently obtained - or sought to be
fraudulently obtained ~ were "instruments". They
were documents which, as between the parties thereto,
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in the words of Wills J., "if accepted and acted upon, In the Supreme

would establish a business relation and lead
directly to business dealings between those
persons™. They were accordingly regarded as
"instruments" within the meaning of, and for the
purpose of, sections 38 and / of the respective
Forgery Acts. It would seem manifest that the
mischief intended to be avoided by that section was
to prevent persons obtaining money by the
fraudulent making or alteration of a writing to
the prejudice of another man's right. In the
context of a charge brought under those particular
sections there would seem to be no reason or
justification whatsoever to distinguish between a
docunent and an instrument. The crucial question
in each case was: was the document or instrument
forged with the intention of obtaining money as a
result of that forgery? In such circumstances it
would seem to me - as, indeed, it seemed to appear
to both the courts concerned - that it was an
unnecessary refinement or, rather, an unnecessalry
quibble, to place too restricted a precise legal
construction upon the meaning of the word

"instrument"; it was sufficient if it was a written

document - forged Ly the writer - which by its
terms facilitated, and was wmade with the intention
of facilitating, the obtaining of money as a

result of that forged document. In my judgment the
meaning placed upon the word "instrument" is to be
construed in the light of the facts of each case
in relation to the charges brought, and having
regard to the mischief which the section was
designedly intended to avert or defeat.

Reverting to the present case, for myself I
am quiet unable to appreciate how an unstamped
National liezlth Insurance Stamp, unaifixed to any
card, can be said to be an "instrument evidencing
the payment of moncy". It is true that mere
possession of the stamp shows that someone, at some
time, must have paid the face value shown on the
stamp for the right to possess it. Dut, by the
same argument, could not a gaming disc issued by a
gaming club in exchange for money, with the value
of the disc and the name of the club upon it, be
regarded as an "instrument evidencing the payment
of money?" Because undoubtedly such a disc would
come within the definition of "document" under the
Interpretation Ordinance as meaning "any metter
cesceans expressedecocccosoo ..upon any substance by
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neans of letters, characters fizures or marks, or
by more than one of these means.' Indeed, under
the definition of a document contained in the
Shorter Oxford Dictionary, a coln can be described
as a document. It is the argumsnt of the Crown
that "instrument"” and "document", cre synonymous
within the meaning of the definition of "valuable
security" contained in the Forgery Ordinance. For
my part, I find myself quite unable to accept this
argument. In my Jjudgment the word "instrument” 10
within the definition of "valuable security" means
and includes some document of 2 formsl nsture which,
on the face of it, evidences the right of a person
to the payment of money or the delivery of a chattel.
I come the more readily to this conclusion because
it would seem manifest from a consideration of
sections 4, 5 and 6 of the Forgery Ordinance itself
that provision is made in those sectiouns for a

clear distinction in regard to the forgery of
different types of documents, with vaerying degrees 20
of seriousness and varying degrees of punishment
provided. Finally. section 7 expressly, and in

my view exclusively, provides for forgery of seals
and dies; "seals" under the definition section of
the Ordinance, includes "stamps” and the definition
of stamps includes "a stamp impressed by means of

a die as well as an adhesive stamp”.

In my judgment the learned judge was perfectly
correct in holding thet, «s a matter of law, there
was no case for the respondents to meet upon the 30
charges, the subject of this appeal, snd I would
accordingly dismiss this appeal.

NO. 4

JUDGMENT OF MILLS-OWIii, J.

The main argument raised on this appeal from
the District Court, by way of case stated, is that
the alleged forged stamps are forgeries of a
'valuable security!, whether wiskin its ordinary
meaning or within the extended definition provided
by section 2 of the Forgery Ordineance. Included 40
in the definition are (a) =« 'writing entitling or
evidencing the title of any person to any share or
interest in any publiC.ssco-c.fUNGeco.oc0..0f any
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part of Her Majesty's Dominions!; (b) 'a receipt
or other instrument evidencing the payment of
moneyt. In respect of some of the offences

charged we are concerned only with that part of the
definition which I have termed (a) above, as those
charges are brought under section 1l of the
Ordinsnce, which does not contain the words set

out in (b) above.

It would be strsining the language of the
definition beyond proper limits to say that a
British National Insurance stamp falls within (a),
in my view, and, as I understood lMr. Sendor, Counsel
for the appellant., he places little, if indeed,
any, reliance on (&).

For the respondents it is contended by Mr.
Sanguinetti that the Forgery Ordinance does not
extend to the counterfeiting or falsificestion of
such things as stomps; they are not 'documents'!
for the purposes of the law of forgery; or, at
least, so it is argued, if do fall within the
Ordinance they fall exclusively within section
7(4)(a) under whick, read with section 3(1), it is
an offence to counverfeit 'any seal or die provided,
made or used by or under the authority of the
Government of any nart of Her Majesty's Dominions
,,,,,,, . lgeall! ond 'die! being defined by section
2 to include any stamp or impression thereof. It
this is correct the zappeal must fail as the charges
with which we are concerned were brought under
sections 4(2)(a) and 11(d) and (e). (A charge
which was brought under section 10(3) was dismissed

and no appeal is brought in respect of its dismissal).

It 1s also cortended on the part of the
respondents that the court is precluded from making
reference to the English national insurance legis-
lation in order to ascertain the nature or
characteristics of genuine insurance stamps, not-
withstanding that by virtue of the Interpretation
Ordinance (Cap.l of the Laws of Hong Kong) English
statutes are to be judicially noticed here.

Dealing first with the matter of reference to
English law: in my opinion it is permissible,
indeed essential, to do so. The definition of
'valusble security!, in so far as it relates to
public funds, expressly includes any such fund of

he United Kingdom; section 11 contains a similar
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provision. But a guestion arises, in my view,
whether other parts of the definition of

lvaluable security! contzined in section 2 extend to
documents made, or intended to onerabe as valuable
securities, out of the Jurisdiction; that i1s to
say other parts of the definition which do not
expressly extend to 'foreign' documents. If this
doubt is well-founded it means that the appellant
cannot rely on that part of the definition of
tvaluable security! which I have referred to as (b) 10
above; that is to say the appellsnt cannot contend
that such a stamp is 'a receipt or other instrument
evidencing the payment of money!, for the reason
that it is a !'foreign' stamp. Section 30 of the
Forgery Act 1830 (11 Geo. IV and 1 Wm. IV. Cap.66)
expressly extended the law of forgery to the

forging of documents made out of the Jjurisdiction
and to instruments payable out of the jurisdiction
~ see also section 40 of the Forgery Act of 1361,

to the like effect. These provisions were notb 20
repeated in the Forgery Act 1917 upon which our
Ordinance is very closely modelled, but our

section 3(3)(a), as section 1(3)(a) of the English
Act, provides that it is immaterial in what place
within or without Her Majesty's Dominions =
document is ‘'expressed! to take =ffect. However,
the point has not been argued and I do not propose
tc pursue it.

On the hearing of the appecl we were referred
to the English national insurance legislation but %0
it was noted that the genuine stzmps exhibited
contain a small panel or inset comprising the
letters !S.E.T.!, some of them clso having t25/-!
placed in a small panel adjoining those letters.
Presumablym this means "Selective Employment Tax
25/-' (see the Finance Act 1966), but there is no
reference to this in the case stated nor was any
reference made to the legislsticn relevant to
Selective Employment Tax on the hearing of the
appeal. In the view which I t:ze of the matter, 40
it is unnecessary for me to deal with this aspect
of the case.

I turn to the contention that if the stamps
fall within the Ordinance at all they fall exclusively
within section 7(4)(a) in which case the
appropriate charge would have been that of forging
or counterfeiting the genuine dies by the use of
which genuine stamps are producsd, or the
impression or stamps of such di:s. Section 7(4)(a)
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of the Ordinance is wider in its terms than the
corresponding section 5(4)(a) of the English Act,
which latter is coniined to dies of the Inland
Revenue and the Customs and Ixcise. (It is,
possibly, for this reason that the meking of
Iictitious postage stamps, in England, is dealt with
by the Post Office Acts). It is a matbter of
construction of the Forgery Ordinance as a whole
whether the insurance stamps fall within, and
exclusively Tull within, section 7(4)(a). No
initial presumpticn arises that if an act or
omission clearly falls within the ambit of one part
of an enactment it is excluded from the ambit of
another part. In the case of the Forgery
Ordinsnce there is some basis for saying that the
intention was to distinguish secveral forms oT
types of forgery and make provision for each
severally. Thus, section 7 deals with seals and
dies; other sections, e.g., deal, severally, with
forged instruments of State, banknotes, valuable
securities, registers, documents which are of a

special kind etc. and with the making of false revenue

and banknote paper, and so on. Clearly also,
however, it is one of the objects of the Ordinance,
as to the case of the Forgery Act 1913, to
distinguish between the more heinous and the less
heinous forms of forgery. It may well be that
some documents could fall within more than one
class, but counterfeiting of seals and dies and the
impressions thereof would appear to form a class of
their own and a narticular kind of 'forgery!;

this, I think, reccives emphasis by reason of the
provision of section 3(1) that in the case of seals
and dies forgery mcans the counterfeiting thereof.
This aspect of the case has, however, not been fully
argued; moreover, we have no evidence as to how
genuine stamps are produced and how the alleged
forged stamps were produced - by what means or
process. 1 would not, therefore, wish to decide
tinally on this appesl whether section 7(4)(a) is
appropriate, and, if so, exclusively applicable to
the making of fictitious stamps such as those with
which we are now concernecd.

Turning to the contention for the appellant
that genuine National insurance stemps fall within
the expression 'valuable security'! either as
ordinarily understood or within the meaning of the
definition: 'other instrument evidencing the
payment of money!, the argument is that they do so
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because anyone who lawfully nas in his possession a
genuine stamp may apply it towards securing
statutory benefits, and must have acgquired it on
payment of money therefor at a Post Cifice; it

is therefore, so it is contended, a 'valuable
security! in both senses. I am unable to accept
these contentions. A 'valuable security! must, I
think, be something more than a mere ‘document! or
'writing', although a valuable security must be a
'writing! and, no doubt, 'document! includes a
valuable security for the purposes of the
definition of forgery contained in section 3.

As it appears to me, it would be artificial to hold
that 'valuable security! includes such an article
as an insurance stamp, or for that matter, a
postage or other revenue stamp, whether the
expression fvalusble security! ic considered in its
ordinary meaning or by reference to the definition
contained in section 2. An insurance stamp, in ny
view, is a combination of a monzy btoken and
accounting device; it represents, and is intended
to represent, money - easily transportable and
accountable money. The purpeose of such stamps is
to assist in the checking of the discharge by
employers (or self-employed persons) of their
obligations under the legislatiorn and the assessment
of the entitlement of persons to benefit thereunder
(subject to certain other legisletive conditions,
such as residence, entitling thom to benefit).

In itself such a stamp provides no security for

the payment of the amount indicated thereon, or any
quantifiable portion of it. The fact that in

some circumstances the Ministry may recoup the
holder of an unused stamp makes no difference to
its primary nature or characteristics, as it seems
to me. The very word ‘instrument! appears foreign
to such a stamp. The object of the definition of
'valuable security'is to extend its ordinary
significance, and in this respect, I think, it

is evident that the Legislature had in mind the
cases decided prior to the Act of 1913, Thus,

to 'receipt! has been added ‘or other instrument
evidencing the payment of money', so as to extend
the forgery law to writingswhich are not receilpts
per se but on the face of which some payment of
money is acknowledged or otherwice made evident,

so that, by forgery of any such writing, money may
fraudulently be obtained. "Waluable security! in
its ordinary significance must be btsken to mean an

instrument by or under which a fixed or zscertainable

10
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sun of money is secured; an instrument which can

be enforced or form the besis of proceedings for

the recovery of a rixed or ascertainable sum of
noney, according to its terms; en instrument

which is such by its very terms. Ordinarily it
would not include a simple receipt, but by the
legislation a receipt becomes a valuable security.
The extended definition, to include instruments
evidencing the payment of money, was necessary €.g.
to cover the common case where a person forges
something like a receipt or some form of acknow-
ledgment or record of payment in order to obtain,

by its production, money properly due to someone
else. An insurance stamp in itself secures
nothing, whether per se or by reference to the
legislation. There 1s no legal right to recoupment
of an uwnused stemp. Possession of an insurance
stamp in itsell gives no legal title to recovery of
the amount., or part, thereof. Under the legislation,
a number of conditions have to be satisfied and

what is linsured! is not payuent of the face value
of the stamps but ‘benefits! according to the

scheme of the legislation. Certain questions as

to entitlement to benefit azre to be decided by the
Minister (27 Halsbury's Lews, para. 1364). I
appreciate that in the case of some valuable
securities it is necessary to resort to material
other than that appearing on the face of the
instrument in order to establish the right or title
which it secures, cs, for example, in the case of

a share certificate where reference to the company's
accounts, or the minutes of its resolutions, or its
memorandun or articles of assoclation may becone
necessary in order to ascertain, for example, whether
a dividend is due or whether the company 1s in
liguidation. Nevertheless, in substance the right
or title secured in such a case derives from the
face of the instrunent; that, indeed, is its
purpose. Without attempting an all-~embracing
definition, 1t may be s2id that a valuable

security is such by reason of, and according to,

its tenor - accepting that it may be necessary to
resort to collateral material in some instances.

In the case of an insurance stamp, on the contrary,
one cannot speak of enforcing it, or of establishing
a right '» title, =ccording to its terms; it does
not purport to conier any right or title, and even
by reference to the relevant legislation a staup

in itself does not necessarily secure statutory
benefit. Thus, in my opinion, although such sbtamps
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are not to b e considered in isolatioi, as 1t

were, but to be viewed in the lizht of the legisla-
tion concerning them, they are not 'valuable
securitiest. Murther, I would take the view that
it is not permissible to consider the extended
definition otherwise than in the context of the
law of forgery. The criminal law reguires the
maximum degree of definition (per Lord Tucker in
Board of Trade v. Owen (1); in ny view it would

be straining the language of the Ordinance to say
that such stamps are valuable securities.

For the foregoing reasons I would disallow
the appeal.

(R. H. [ills-Owen)
Puisne Judge

(1) (1957) 1 All E.R. 411 at 421.
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NO. 5. In the Privy
ORDER GRANTING SPECIAL LEAVE TO APPEAT Council
T0 1 MAJ RSN \
No.
o Order granting
(L.5.) Special Leave
G omHE OO AT . to Appeal to
AT THE COURT AT BUCKINGHAM PALACE Her Majesty in
The 22nd day of October 1969 Council
a 22nd October
PRESENT 1969
THE QUERIT!S MOST EXCELLENT MAJESTY
LORD PRESTIDENT IMR. BENN
LORD STOLHAM MRS, HART
LORD CHALFONT SIR HUMPHREY GIBBS

WHEREASRB there was this dey read at the

Board = Report from the Judicial Committee of the
Privy Council dated the 9th day of October 1969 in
the words following viz.:i-

"WHEREAS by virtue of His late Mejesty
King Laward the Seventh's Order in Council of
the 18th doy of October 1909 therc was
referred unto this Committee a humble Petition
of The Attoiney General of Hong Kong in the
matter oif en Appesl from the Supreme Court of
Hong Kong (4ppellate Jurisdiction) between
the Petitioner and (i) Pat Chiuk-Wah (2)
Yeuns Kwong-Fat (3) Shum Kiang-Bot and (4) Ng
Shin-Woo Respondents setting forth that the
Petitioner desires to obtain special leave to
asppeal to Your Majesty in Council from 2
Judgment of the Supreme Court of Hong Kong
(Appellate Jurisdiction) dated the 20th March
1969 dismissing an Appeal by the Petitioner
by way of Case stated from a Decision of the
District Conrt of Hong Kong made on the loth
September 1968 acquitting the Respondents of
seven charges relating to the alleged forgery
of British Netional Insurance stamps; And
huwbly praying Your Majesty in Council to
grent the Petitioner special leave to appeal
to Your Msjesty in Council against the said
Judgment of the Supreme Court of Hong Kong
(ﬁpgellate Jurisdiction) dated the 20th March
l/6 :



In the Privy
Council

No. 9
Order granting
Special Leave
o Appeal to
Her Majesty in
Council

22nd October
1969

(continued)

Jt 1
e

"THE LORDS OF THE COIMMITTEE in obedience
to His lzte lMajesty'!s said Order in Council
have taken the humble Petition into considera-
tion and having heard Counsel in support
thereof no one appearing at the Bar on behalf
of the Respondents Their Lordships do this day
agree humbly to report to Your Majesty as
their opinion that leave ought to be granted to
the Petitioner to enter and prosecute his
Appeal against the Judgmuent of the Suprene 10
Court of Hong Kong (Appellate Jurisdiction)
dated the 20th March 1969.

"And Their Lordships do further report to
Your Majesty that the authenticated copy under
seal of the Record produced by the Petitioner
upon the hearing of the Petition ought to be
accepted (subject to any objection that may be
taken thereto by the Respondents) as the
Record proper to be laid before Your Majesty
on the hearing of the Appeal." 20

HER MAJESTY having taken the said Report into
consideration was pleased by and with the advice
of Her Privy Council to approve thereof and to
order as it is hereby ordered that the same be
punctually observed obeyed and carried into
execution.

Whereof the Governor or Officer administering
the Government of Hong Kong and its Dependencies
for the time being and zll other persons whom it
may concern are to take notice end govern 20
themselves accordingly.

We G. AGNEW.
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