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No. 1 In the High
Court
SUMMONS IN CHAMBERS —
No. 1
IN THE HIGH COURT IN MALAYA AT KUALA LUMPUR Summons in
Qv Chambers
COMPANIES VWINDING UP PETITION NO. 3 OF 1973 6th August
2
In the Matter of Empet Nombor Ikor 1973
(Negri Sembilan) Sdn. Bhd.
And
In the Matter of the Companies
TO Act 1965
Lee Kee Choong Petitioner

SUMMONS IN CHAMBERS

LET ALL PARTIES CONCERNED attend the Judge-
in-Chambers, High Court, Kuala Lumpur on Monday



In the High
Court

No. 1

Summons in
Chambers

(continued)

2‘
the 10th day of September, 1973 at 5.30 o'clock

e

in the forenoon on the hearing of an application
on the part of the Petitioner for an Order that,

(2) M/s. Price Waterhouse & Co. a firm of
Chartered Accountants of No. 2, Jalan
Ampang, Kuala Lumpur be approved to
determine the fair and just price of
the shares of the Petitioner and lMr.
Lee Kee Min;

(b) The said Price Waterhouse & Co. be
at liberty to have access to all bills,
papers, vouchers accounts and other
docunents of the Company which they
consider relevant for the purpose of
carrying out the valuation of the
shares of the Petitioner and Ir. Lee
Kee lMing

(c) all consequential and necessary
directions and Orders;

(d) costs of this application be taxzed
and paid out of the assets of the

Company .
Dated this 6th day of August, 1973.

Signed.

Senior Assistant Registrar,
High Court, Kuala Lumpur

Tos

The Empat Nombor Ekor (N.S.) Sdn. Bhd.,
And the Opposing Contributories,

M/s. S.Y. Chan & Co.,

56, Jalan Silang,

Kuala Lumpur.

This Summons will be supported by the
Affidavit of Mr. Lee Kee Choong, affir:ed on
the 1st day of August, 1973.

This Summons was taken but by M/s. Chin,
Sethu & Co., Solicitors for the Plaintiff whose
address for service is at Second Floor, Nos.
113-115 Jalan Sultan, Kuala Lumpur. 01-25.
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3.

No. 2
AFFIDAVIT OF LEE KEE CHOONG In the High
IN SUPPORT OF NO. 1 ' Court
IN THE HIGH COURT IN IMALAYA AT KUALA LUMPUR No. 2
COMPANIES WINDING UP PETITION NO: 3 OF 1973 %ﬁﬁlﬁgglghgﬁng
In the matter of Empat Nombor ﬁg sgpport of
Ekor (Negri Sembilan) Sdn. Bhd. ls% Augus+t
and 1973

In the matter of the Companies Act, 1965

Lee Kee Choong Petitioner

AFPFIDAVIT

I, Lee Kee Choong, of full age and of No.450,
Bukit Rasah, Seremban do solemnly affirm and say as
follows:

1. I am the Petitioner herein

2. On the 5th day of July, 1973 this Honourable
Court made an order by consent for the purchase
of the shares held by my brother, Lee Kee IMin
and I in the said Company at fair and just price
to be determined by an Independent firm of
Chartered Accountants to be approved by this
Honourable Court.

3. On the 6th day of July, 1973 I caused my
Solicitors to write to M/s. S.Y. Chan & Co., the
Solicitors for the company and the opposing
contributories proposing M/s. Price Waterhouse
& Co., a firm of Chartered Accountants of No. 2
Jalan Ampang, Kuala Lumpur to be approved by
this Honourable Court to determine the fair and
just price. A copy of the said letter is
annexed hereto and marked "ILKC 1".

4. On the 16th day of July, 1973 my solicitors
received a letter from !/s. S.Y. Chan & Co.,
suggesting the name 1/s. Peat, Marwick, Mitchell °
& Co., I then inguired of my solicitors and the
accountant advising them of this firm. In view
of that advice and of the appointment of M/s.
Peat, Marwick, Mitchell & Co., in another case
pending in this Honourable Court I instructed

my solicitors not to agree to their appointment.
My solicitors accordingly wrote to M/s. S.Y. Chan



In the High
Court
No. 2

Affidavit of
Lee Kee Choong
in support of
No. 1

1st August
1973

(continued)

4.
& Co., on 16th July, 1973.

6. I1/s. S.Y. Chan wrote a letter dated 18th
July, 1973 stating that M/s. Pricc Waterhouse &
Co. was not acceptable at all and proposing
M/s. Tan Kim Leong & Co.

7. The said Tan Xim Leong is known to me.
He was one of those who had in the beginning
negotiated with IIr. Lim Chooi Seng for the
Seremban Agencies and failed.

8. I have had no dealings with ¥/s. Price 10
Waterhouse & Co., nor the Company has had

any dealings with Price Waterhouse & Co.

Being completely unknown to all parties

conccrned and the firm I am informed and

verily believe, has Chartered Accountants of

long experience and standing, they are a

suitable firm to be approved.

9. On the 16th day of July, 1973 I caused

my solicitors to write to the firm of Price

Waterhouse & Co., to inquire if they would 20
agree to act as independent Chartered

Accountants for the purpose of the Order

of this Court dated 5th July, 1973.

10. On 18th July, 1973 they replied to my
solicitors to say that they would act if all
parties agree to their appointment.

11. I verily believe and am advised that the

Company and the opposing contributories are

just opposing the appointment of 11/s. Price

Waterhouse & Co., for the sake of opposing, 30
they have not given any reasons why they

should not be appointed. The object of

the Company and the Opposing Contributories

is just to delay and defeat my rights.

VWherefore I pray for an Order in the terms

of the summons.

Affirmed by the abovenamed )
Lee Kee Choong at Seremban ) Sd. Lee Kee Choong
this 1lst day of August 1973)

Before me 40
Sd. FOO JEE HOON
Commissioner for Oaths, Seremban

This Affidavit is filed by M/s.Chin, Sethu &&
Co. Solicitors for the Petitioner whose
address for service is at Second Floor, Nos.
113-115, Jalan Sultan, Kuala Lumpur 01-25.



COFY,

SYC/ENE-NS/1011/72
143(1)/72

/s. S.Y. Chan & Co.,
Advocates & Solicitors,
58 Jalan Silang,
Kuala Lumpur,

10 Illalaysia.

Dear Sirs,

Re: K.L. High Court Co. Winding-Up
No. 3 of 1973

We refer to the above matter and to the
consent order made on 5th July 1973.

Our client proposes Price Vaterhouse &
Co., Chartered Accountants, of 2 Jalan
Ampang, Kuala Lumpur, to be approved by the
Court for the assessment of the fair and
20 just price of our clients' shares.

May we know if you have any objections
to this firm?

Yours faithfully,

Sd.

This is the Exhibit marked "IKC 1%
referred to in the Affidavit of Lee Kee
Choong affirmed before me this 1st day
of August, 1973.

Sd. FOO JEE HOON

30 Coumissioner for Oaths.

In the High
Court
No. 2

Exhibit IKC 1



In the High
Court
No. 3

Affidavit of
Chéw Him Fah
6th September
1973

6°
No. 3
AFFIDAVIT OF CHEW HIM FAH

IN THE HIGH COURT IN MALAYA AT KUALA LUMPUR
COMPANTES WINDING UP PETITION NO. 3 OF 1973

In the matter of Empat Nombor Ekor
(Negeri Sembilan) Sdn. Bhd.

And
In the matter of the Companies Act 1965

Lee Xee Choong Petitioner

AFFIDAVIT

I, CHEW HIM FAH (NRIC No. 1128873) a
Federal Citizen and of full age affirm and state
as follows :-

1. I am the General !fanager of Impat Nombor
Ekor Berhad, one of the opposing coniributories
and the largest shareholder of Empat Nombor
Tkor (Negeri Sembilan) Sdn. Bhd.

2. I have read the Affidavit of the
Petitioner affirmed on the 1lst day of August
1973 and filed herein.

3. I have consulted the other opposing
contributories on the matter and they are

in favour of appointing Messrs. Peat, llarwick
Mitchell & Co., a firm of Chartered Accountants
who are not in anyway connected with the
opposing contributories or the Impat Nombor
Tkor (Negeri Sembilan) Sdn. Bhd., or the
Petitioner.

4. As Bir as the opposing contributories

are concerned we are unable to see any
reasonable objection which the Petitioner may
have in the appointment of the firm of lMessrs.
Peat, llarwick, Mitchell & Co., as the
independent valuers.

5. The opposing contributories takes strong
objection to the allegation of the Petitioner
contained in paragraph 11 of his Affidavit and
says that there is not an iota of truth in it.
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6. Vherefore the opposing contributories pray In the High
that Messrs. Peat, Marwick, Mitchell & Co. be Court
appointed the independent valuers, —

No. 3 '
AFFIRMED by the abovenamed ) Affidavit of

CHEW HIM FAH at Kuala Lumpur Chew Him Fah

this 6th day of September Sd. 6th September
1973 at 11.40 a.m. 1973
(continued)
Before me
Sd.
(Ho Wai Kwong)
Commissioner for Oaths
Pesurohjaya Sumpah
{uala Lumpur, Malaysia
This Affidavit is filed by Messrs. 5.Y. Chan
& Co., Advocates & Solicitors of No.58 Jalan Silang,
(Pirst Floor), Kuala Lumpur, Solicitors for the
Impat Nombor Iikor (Negeri Sembilan) Sdn. Bhd.
No. 4 No. 4
AFFIDAVIT OF LEE KIE CHOONG Affidavit of
Lee Kee Choong
IN THE HIGH COURT IN INMALAYA AT KUALA LUMPUR 7th September
1973

COMPANIES WINDING UP PETITION NO: 3 OF 1973

In the Matter of the Empat Nombor Ekor
(Negeri Sembilan) Sdn. Bhd.

And
In the Matter of the Companies Act, 1965
Lee Kee Choong Petitioner

AFFIDAVIT

I, Lee Kee Choong, of full age and of No. 450,
Bukit Rasah, Seremban do solemnly affirm and say
as follows :-

1. I have read what purports to be a copy of the
Affidavit of Chew Him Fah affirmed on the 6th day
of September, 1973.



In the High
Court
No. 4

Affidavit of
Lee Kee Choong
Tth September
1973
(continued)

No. 5

Order
10th September

1973

8.

2. It is not true that 1/s. Peat lMarwick,
Mitchell & Co., are unknown to me. In fact they
are known to me by reason of the fact that I was
(and still am) a 3 digit agent of the Totalisator
Board and Peat Marwick, IMitchell & Co., were until
April 1972 treasurers of that Board. I have

been a 3 digit agent since inception about 10 years
ago0 .

3. M/s. Peat Marwick, HMitchell & Co., were also
Treasurers of the Selangor Turf Club for a long 10
time and they are well known to Mr. Lim Chooi

Seng, an Opposing Contributory by reason of his

close association with the Turf Club.

Affirmed by the abovenamedd g
Lee Kee Choong at Kuala Lumpur ) Sd. Lee Kee Choong
this 7th day of September, 1973)

Before me,

Sd. W.P. Sarathy
Commissioner for Oaths

This Affidavit is filed by M/s. Chin, Sethu & Co. 20
Solicitors for the Petitioner whose address for

service is at 2nd Floor, Nos. 113-115 Jalan

Sultan, Kuala Lunpur 01-25.

No. 5
ORDER

IN THE HIGH COURT IN MALAYA AT KUALA LUIMPUR
COMPANIES WINDING UP PETITION NO: 3 OF 1973

In the matter of the Empat Nombor
Ekor (Negeri Sembilan) Sdn. Bhd.

And 30
In the matter of the Companies Act, 1965
Lee Kee Choong Petitioner

BEFORE THE HONOURABLE IMR.JUSTICE MOHD. AZIMI
THIS 10th DAY OF SIPTEMBER, 1973

ORDER

UPON HEARING Mr. R.R. Sethu of Counsel for
the Petitioner and lr. S.Y. Chan of Counsel for
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the Company and the Opposing Contributories and In the High
UPON READING the Summons in Chambers dated the 6th Court

day of August, 1973 and the Affidavits of Lee Kee e
Choong affirmed on the 1st day of August, 1973 and No. 5

7th day of September 1973 and Chew Him Fah affirmed Order

on the 6th day of September 1973 IT IS ORDERED that 10th September
M/s. Price Waterhouse & Co. a firm of Chartered 1973
Accountants of No. 2 Jalan Ampang, Kuala Lumpur be (continued)

and are hereby approved to determine the fair and
just price of the shares of the Petitioner and Mr.
Lee Kee Min AND IT IS FURTHER ORDERED that the
said Price Waterhouse & Co. be at liberty to

have access to all bills, papers, vouchers,
accounts and other documents of the Company which
they consider relevant for the purpose of carrying
out the valuation of the shares of the Petitioner
and Mr. Lee Kee Min AND IT IS FURTHER ORDERED
that the costs of this application be taxed and
paid out of the assets of the Company

Given under my hand and the seal of the Court
the 10th day of September 1973.

Senior Assistant Registrar,
High Court, Kuala Lumpur

This Order is filed by M/s. Chin, Sethu & Co.,
Solicitors for the Petitioner whose address for
service is at second floor Nos. 113-115 Jalan
Sultan, Kuala Lumpur 01-25.

COPY SERVED ON US AT 10.55 a.m. ON 1X.9.73.

Sd. S.Y. CHAN & CO., Advocates & Solicitors
No. 58 Jalan Silang, (Tingkat Satu) Kuala Lumpur.

No. 6 No. 6
SUMMONS IN CHAMBERS Summons in
Chambers
IN THE HIGH COURT IN MALAYA AT KUALA LUMPUR 4th February
COMPANIES WINDING UP PETITION NO: gﬁOF 1973 1974

In the matter of Empat Nombor Ekor
(Negri Sembilan) Sdn. Bhd.

And
In the matter of the Companies Act, 1965
Lee Kee Choong Petitioner
SUMMONS -IN-CHAMBERS
LET ALL PARTIES CONCERNED attend the Judge in




In the High
Court

No. 6

Summons in
Chambers

4th February
1974
(continued)

10.

Chambers High Court, Kuala Lumpur on the 4th day
of March, 1974 at 9.30 a.m. on the hearing of an
application on the part of the Petition for an
Order :-

(a) that the report of the Independent
Chartered Accountants, M/s. Price
Waterhouse rejected;

(p) such other order may be made as to the
valuation of the shares of the Empat Nombor
Ekor (N.S.) Sdn. Bhd. 10

(c) the costs of this application be taxed
and paid out of the assets of the Empat
Nombor Ekor (N.S.) Sdn. Bhd.

Dated this 4th day of February 1974.
(L.S.) s4.

Senior Assistant Registrar,
High Court, Kuala Lumpur.

To :

The Opposing Contributors,

and the Empat Nombor Lkor (N.S.) Sdn.Bhd. 20
or their Solicitors,

1/s. S.Y. Chan & Co.,

58 Jalan Silang,

Kuala Lumpur.

This Affidavit of Lee Kee Choong affirmed on the
2nd day of February, 1974 and filed herein will
be read in support of thée Application.

This summons is issued by M/s. Chin, Sethu
& Co., Solicitors for the Petitioner whose
address for service is at 2nd Floor, Nos. 30
113-11% Jalan Sultan, Kuala Lumpur 01-25.
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No. 7

AFFIDAVIT OF LEE KEE CHOONG IN
SUPPORT OF NO. 6

IN THE HIGH COURT IN MALAYA AT KUAZA LUMPUR
COMPANIELS WINDING UP PETITION NO: 3 OF 1973

In the Matter of Empat Nombor Ekor
(Negri Sembilan) Sdn. Bhd.

And
In the matter of the Companies Act 1965
Lee Kee Choong
AFPFIDAVIT

I, Lee Kee Choong of full age and of No.450
Bukit Rasah, Seremban, do solemnly affirm and say
as follows :-

1. I am the Petitioner herein.

2. I crave to refer to the Order made herein on
the 10th day of September, 1973 appointing Price
Waterhouse & Co. as the independent chartered
Accountants to value the shares.

3. The said M/s. Price Waterhouse & Co. have
submitted their valuation. A copy of which is
annexed hereto and marked "IKC 1%.

4, I am dissatisfied with the valuation for the
following reasons :-

(a) the said valuation is purported to be
based on the audited accounts of the company
the accuracy of which I challenged in the
proceedings:

(b) +the audited accounts do not show the
receipt of the premium for the shares;

(c) +the audited account under the column
expenditure also includes the monies paid
by the Company to selling agent which should
have been treated as part of the profits;

Petitioner

In the High
Court
No. 7

Affidavit of
Lee Kee Choong
in support of
No. 6

2nd February
1974



In the High
Court
No. 7

Affidovit of
Lee Kee Choong
in support of
No. 6

2nd February

1974
(continued)

12,

(d) the audited accounts do not show the

unclaimed prize monies which should be charged
to the profits;

(e) the independent chartercd accountants
have refused to disclose the basis of their
valuation and it appears that they valued the
share on the basis of a winding up and not

as a going concern which should be the proper
basis; '

(f) on the basis of a going concern the 10
valuation should be no less than g6.00 for
each share of %1.00

5. I erave to refer to the letter of M/s.
Robert Lim, Kwong & Co., the Chartered Accountant
advising my Solicitors annexed hereto and marked
"L K C 2",

6. In the circumstances I am advised and verily

believe that the valuation of the shares by Price
Waterhouse & Co., is wholly erroneous and mis-

conceived and ought to be rejected. 20

T In order to determine the fair and just
price of the shares of the Company the special
audit of the Company's accounts ought to be had
and all improper expenditure and bonuses to
directors and agents be taken as part of the
profits. The premium paid on the shares and the
unclaimed prize monies should also be taken to be
part of the profits and the shares valued as &
going concern.

Vherefor I pray for an order to reject the 30
valuation of Price Waterhouse & Co. cnd that this
Honourable Court might consider it just to order
a special audit of the company's account and the
shares valued as a going concermn.

Affirmed by the abovenamed )
Lee Kee Choong at

this 2nd day of February
1974 at 10.00 a.m.

3d. Lee Kee Choong

Before ne,

Sd. W.P. Sarathy P.P.M. 40
Commissioner for Oaths

This Affidavit is filed by M/s. Chin, Sethu &
Co., Solicitors for the Petitioner whosec
address for service is at 2nd Floor, Nos.
113-115 Jalan Sultan, Kuala Lumpur.
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EXHIBIT "L,K.C,1"

PRICE WATERHOUSE & CO.
Chartered Accountants '
Certified Public Accountants (Malaysia)

Tel: 203833 Cables: PRICEWATER

P.0. Box 192,

Chartered Bank Building,
2 Jalan Ampang,

Kuala Lumpur, Malysia

PV/CTH/GC 1 December 1973

Chin, Sethu & Co.
2nd Floor,

Jalan Sultan
KUALA LUMPUR

Dear Sirs,

EMPAT NOMBOR EKOR (NEGRI SEMBILAN)
SENDIRIAN BERHAD,

KUALA LUMPUR HIGH COURT COMPANIES
WINDING UP PETITION NO: 3 OF 1973

We refer to your letter of 16 July 1973 and the
court order of 10 September 1973 in which we

were appointed to determine a fair and just

price of the shares held by Mr. Lee Kee Chong and
Mr. Lee Kee Min in Empat Nombor Ekor (Negri
Sembilan) Sendirian Berhad.

2. Por this purpose we have examined the following
docunments:

a) The memorandum and articles of association of
Empat Nombor Ekor (Negri Sembilan) Sendirian
Berhad.

b) DPhotocopies of the sudited accounts of Empaf
Nombor Ekor (Negri Sembilan) Sendirian
Berhad for the following periods:

i) Period from 29 January 1969 (date of
incorporation) to 31 December 1969
iig Year ended 31 December 1970
iii Year ended 31 December 1971
iv) Year ended 31 December 1972

c) Copy of the unaudited accounts of Lmpat
Nombor Ekor (Negri Sembilan) Sendirian
Berhad for the eight months ended 31 August

In the High
Court

No. 7

Exhibit
LKC 1 to No.7



In the High
Court

No. 7
Exhibit
LKC 1 to No.7
(continued)

Exhibit
IKC 2 to No.7

14.

1973 submitted by the accountant of Empat
Nombor Ekor Berhad, Mr. Ch'ng Cheng Aun.

3. On the basis of this information we value the
shares held by Mr. Lee Kee Chong and Mr. Lee Kee
Min in Empat Nombor Ekor (Negri Sembilan)
Sendirian Berhad as follows :-

Mr. Lee Kee Chong - 1,375 shares at 184 per
share = 253,000

Mr. Lee Kee Min - 250 shares at g184 per
Share = $46’OOOD lO

Yours faithfully,
Sdl

C.C.

Syarikat S.Y. Chan,
Advocates & Solicitors,
Kuala Lumpur.

This is the Ixhibit marked "ILKC 1" referred
to in the Affidavit of Lee Kee Choong affirmed
before me this 2nd day of February 1974.

Sd. W.P. Sarathy P.P.N. 20
Commissioner for Oaths

EXHIBIT "L, K.Cl.2"

ROBERT LIM, KWONG & CO.
Chartered Accountants
Certified Public Accountants
(lalaysia)

Wing On Life Bldg. (5th Floor)
16 Jalan Silang, Kuala Lumpur.
Tel: 25318/9

DESPATCHED

Our Ref: WSK/nsb 22nd January, 1974. 30

/s. Chin, Sethu && Co.,
113-115 Jalan Sultan, Kuala Lumpur.

Dear Sirs,
EMPAT NOMBOR EKOR (NEGRI SEMBILAN) SDN.BHD.

e refer to the interviews we had with your

clients and from the information given by themn,
we have made the valuation of their holdings in
the Company. Our valuation which is based on



15.

the Company as a going concern is subject to the In the High
followings :-~ Court
a) Substantiation of the information submitted No. 7
by your clients. '
Exhibit
b) No material fluctuations in the accounts for IXKC 2 to No.7
eight months to 31lst August, 1973, as (continued)

compared to past periods (The 3lst August,
1973 accounts were not presented to us for
examinations).

c) There are no extraordinary matters other than
those disclosed to us which would affect our
valuation.

The audited accounts presented to us for
inspection were the photocopies in respect of
the following periods:

2) Period from 29th January, 1969 (Date of
Incorporation) - 3lst December, 1969

b) Year Ended 31st December, 1970.
¢) Year Inded 31lst December, 1971.
d) Year Ended 31lst December, 1972.

On the above basis we value the worth of each
of the share of the Company at g657/- and
accordingly, the value of your clients' hold-
ings at 10th September, 1973, were :

Mr. Lee Kee Chong - 1,375 shares at g657/- per share
= $903,375

Mr. Lee Kee IMlin - 250 shares at 657/~ per share
= $164,250
Yours faithfully,
Sd. Robert Lim Kwong & Co.
COPY SERVED ON US AT 3.30 p.m. ON 6.2.74
Sd. for

S.Y. CHAN & CO., Advocates & Solicitors, No. 58
Jalan Silang, (Tingkat Satu) Kuala Iumpur.

This is the Exhibit marked "L K C 2" referred to
in the Affidavit of Lee Kee Choong affirmed before me
this 2nd day of February, 1974.

sd. W.P. Sarathy P.P.N.
Commissioner for Oaths




In the
Supreme Court

No. 3
Anneme "A"
(continued)

18.

This is the Annexure referred to in the within
affidavit of David Charles Raihman sworn this 27th
dey of July, 1971 and wmarked with the letter "FM

(Sgd.) H. Charan
A Commissioner for Oaths.

PAY Morris Hedstrom Limited 24th February 1968

DEBIT Navua Trading Company 866136

Received from CRAIDS ENTERPRISES LIMITED
Registered Office: Suva, Fiji

On account of Cash advance to you 25 - - 10

® 0 5 G OB OCOEN O OOOPOSTsSESEEEBe

TLe sum of twenty three pounds - shillings
- pence 23 = -
NAVUA TRADING CO.

cesccccccsccssseccsans (Sgd

Passed for Psyment gnature

(8gd.) H. Charan
A Coumissioner for Oaths.
PAY NAVUA TRADING CO. “1st May, 1968 20
DEBIT «do=-

Received from CRAIDS ENTERPRISES LIMITED
Registered Office: Suva, Fiji

On account of Advance 280 - =~

0 800000 SOOSSETOOEIEEGLOOGOSBEDLS

the sum of Two hundred and eighty
pounds -~ shillings - pence 280 - =

NAVUA TRADING CO.

(Sgd
Passed for Payment glgnature
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dated 1st December 1973 and annexed to the Affidavit
of the Petitioner affirmed on the 2nd day of February
1974 and marked "LKC 1". I am directed to say

that Empat Nombor Ekor Berhad accepts the valuation
of Messrs. Price Waterhouse & Co., which is a fair3
and just price of the shares and Empat Nombor Ekoru
Berhad is prepared to purchase the shares of the
Petitioner and his brother, Mr. Lee Kee Min in the
Company at the price assessed by Messrs. Price
Waterhouse & Co.

6. As regards paragraph 4 of the Petitioner's
Affidavit the matters alleged therein are

irrelevant and have no bearing on the valuation of
the shares and the Petitioner's opinion of the value
of the shares cannot be accepted against the opinion
of the experts.

7. I crave leave to refer to the letter of Messrs.
Robert Lim, Kwong & Co., dated the 22nd January 1974
a copy of which is attached to the Affidavit of the
Petitioner affirmed on the 2nd February, 1974 and
marked "LKC 2". The said letter merely states that
the accountants value the shares at g657/- per share
but does not state how they derived at the figure nor
do they give any reasons that the valuation of Messrs.
Price Waterhouse & Co. is erroneous.

8. The accounts on which Messrs. Price Waterhouse

& Co., based their valuation have been duly audited
and accepted by all concerned. Copies of the

Annual Report and audited accounts was sent to the
Petitioner and his brother, Mr. Lee Kee Min each year
and neither he nor his brother has objected to the
accounts which were presented and passed at the annual
general meetings held each year.

9. Wherefore I pray that the Petitioner's applica-
tion be dismissed with costs, the costs to be paid
by the Petitioner and not out of the assets of

Empat Nombor Ekor (Negeri Sembilan) Sendirian Berhad.

10. I further pray that the Petitioner and Mr.Lee
Kee Min be ordered to comply with the Order made by
this Honourable Court on the 5th day of July 1973

and to sell their shares in the Company to Empat
Nombor Ekor Berhad at the fair and just price of
£184/- for each $100/- fully paid share as

assessed by the independent firm of Chartered
Accountants, Messrs. Price Waterhouse & Co., approved

In the High
Court
No. 8

Affidavit of
Chew Him Fzah
22nd February
1974
(continued)
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18.
by the Court.

Affirmed by the abovenamed
Chew Him Fah at Kuala Lumpur,
this 22nd day of February,
1974 at 10.00 a.n.

; Sd. Chew Him Fah

Before me,
Sd. Ho Wai Kwong
Commissioner for Oaths

This Affidavit is filed by Messrs. S.Y. Chan &
Co., Advocates & Solicitors of No. 58 Jalan
Silang, (First Floor) Kuala Lumpur, Solicitors
for the Empat Nombor Ekor (Negeri Sembilan)
Sendirian Berhad.

No. 9
GROUNDS OF JUDGMENT

IN THE HIGH COURT IN MALAYA AT KUALA LUMPUR
COMPANIES WINDING UP PETITION NO: 3 OF 1973

In the Matter of Empat Nombor Ekor
(Negeri Sembilan) Sdn. Bhd.

And

In the Matter of the Companies Act 1965
Lee Kee Choong Petitioner

GROUNDS OF JUDGMENT OF MOHD.AZMI J.

This is an application by the petitioner,
Lee Kee Choong, by Summons-in-Chambers dated
February 4, 1974 for an order that the valuation
report of the chartered accountants, Messrs.Price
Waterhouse & Company be rejected on the ground
that the valuation made is wholly erroneous and
misconceived. In their valuation report, the
fair and just price of the shares held by the
petitioner and his brother, Lee Kee Min, in the
Empat Nombor Ekor (Negeri Sembilan) Sdn. Bhd. is
valued at g184/- per share. (See Exhibit

10
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30
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"TKC1"). I dismissed the application on the
following three grounds :-

(1) On July 5, 1973 a consent order was made

by this Court whereby it was ordered that all

the shares of the petitioner and his brother,

Lee Kee Min, in the Empat Nombor Ekor (Negeri
Sembilan) Sdn. Bhd. be purchased by any or

all of the remaining contributories of the
company at a fair and just price to be

assessed by a firm of independent chartered
accountants to be approved by the Court. By
Summons-in-Chambers dated August 6, 1973, the
petitioner applied, inter alia, for an order

that Messrs. Price Waterhouse & Company,
reputable firm of chartered accountants at

No. 2, Jalan Ampang, Kuala Lumpur, be approved

to determine the fair and just price of the
shares of the petitioner and his brother, and
that the said Messrs. Price Waterhouse &

Company be at liberty to have access to all

bills pepers vouchers accounts and all other
documents of the Empat Ekor Company which they
consider relevant for the purpose of carrying

out the valuation of the said shares. By
paragraph 8 of the Petitioner's affidavit

sworn on August 1, 1973, the petitioner affirmed
that he had no dealings with Messrs. Price
Waterhouse & Company and nor had the Empat Ekor
Company any dealings with the said firm of
chartered accountants; and being completely
unknown to all parties concerned, he was informed
and verily believed the said firm of chartered
accountants have a long experience and standing
and are suitable to be approved. Although Messrs.
Price Waterhouse & Company were not acceptable to
the opposing contributories who favoured the

firm or Messrs. Peat, Marwick, Mitchell & Company
of Messrs. Tan Kim Leong & Company, this Court

on September 10 made an order in terms of the
petitioner's Summons-in-Chambers. Since the
appointment of Messrs. Price Waterhouse & Company
was mede at the instance of the petitioner, and
having vouched for their experience and
impartiality, in my view, it is unjust that the
petitioner should now reject the valuation made
by them as wholly erroneous and misconceived.

(2) 1In paragraph 4 of the affidavit in support
of the present application, the petitioner

states that he is dissatisfied with the valuation
and gives his own opinion as to how the shares

In the High
Court

No. 9

Grounds of
Judgment
4th March
1974
(continued)
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ought to have been valued. In my view, the
petitioner's opinion of the value of the shares
cannot be accepted against the expert opinion
of Messrs. Price Waterhouse & Company- the
experts whom he himself has chosen.

(3) The petitioner is relying on the

valuation report of another firm of chartered
accountants, namely lMessrs. Robert Lim,

Kwong & Company, as the basis of his allegation

that the valuation made is erroneous. (See 10
Exhibit "IKC2"). However, there is nothing

in the said report to show in what way the

valuation of lMessrs. Price Waterhouse &

Company is erroneous. The fact that the

valuation made by Messrs. Robert Lim, Kwong

& Company gives higher price to the shares

does not, in my opinion, constitut. sufficient

ground for allowing the present application.

In the absence of any specific allegation of
partiality or any improper conduct on the 20
part of Messrs. Price Waterhouse & Company,

the petitioner should in thec present case

be bound to accept the valuation of these

experts as fair and just.

Under the circumstances, the application is
dismissed and I order that the costs be paid by
the petitioner himself.

Sd. Mohd. Azmi
JUDGE HIGH COURT KUALA LUMPUR

Kuala Lumpur 30
March 4 1974

lMr. R.R. Sethu of M/s. Chin, Sethu & Co. for
petitioner

Mr. S.Y. Chan of /s. S.Y. Chan & Co. for
opposing contributories.

Mr. V. Dass, Sr. Asst. Official Assignee, for
Official Assignee.
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No. 10 In the High
ORDER Court
IN THE HIGH COURT IN MALAYA AT KUALA LUMPUR No. 10
COMPANIES WINDING UP PETITION NO: 3 OF 1973 e arch
1974

In the matter of Empat Nombor Ekor
(Negeri Sembilan) Sdn. Bhd.

And
In the metter of the Companies Act, 1965
Lee Kee Choong Petitioner

BEFORT THI: HONOURABLE MR. JUSTICE MOHAMED AZMI

IN CHAMBIRS

THIS 4TH DAY OF MARCH 1974.
ORDIR

UPON HEARING Mr. R. R. Sethu, of Counsel
for the Petitioner and Mr. S. Y. Chan of Counsel
for the Opposing Contributories and the Company
and UPON READING the Summons-in-Chambers dated
4th day of February, 1974 and the Affidavit of
Lee Kee Choong affirmed on the 2nd day of
February, 1974 and the Affidavit of Chew Him
Fah affirmed on the 22nd day of February 1974
IT IS ORDERED Petitioner's application be and
is hereby dismissed with costs.

Given under my hand and the seal of the
Court this 4th day of March, 1974.

Senior Assistant Registrar,
High Court, Kuala ILumpur

For your approval please

Sd. Chin Sethu & Co.
(18.3.74)

S.Y. Chan & Co.

This order is filed by i/s. Chin, Sethu &
Co., Solicitors for the Petitioners whose
address for service is at 2nd Floor, Nos.
113-115 Jalan Sultan, Kuala Lumpur 01-25.
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No. 11
NOTICE OF APPEAL

IN THE FEDERAL COURT OF MALAYSIA HOLDEN AT KUALA
LUMPUR
(APPELLATE JURISDICTION)

CIVIL APPEAL NO: 37 OF 1974

Between

Lee Kee Choong Appellant

And

1. Empat Nombor Ekor (N.S.)Sdn.Bhd.

2. Impat Nombor Ekor Bhd. 10
3. Lim Chooi Seng

4, Chong Vlan Tat

5 Ng Mee Fah

6. Lee Kuen Chin (f) Regspondents

(In the matter of the Kuala Lumpur High
Court Companies Winding-Up No: 3 of 1973

In the matter of Empat Nombor ILkor
(N.S.) Sdn. Bhd.

And
In the matter of Companies Act 1965 20
Lee Kee Choong Petitioner)

NOTICE OF APPEAL

TAKE NOTICE that Lee Kee Choong, the
Appellant being dissatisfied with the decision
of the Honourable lr. Justice Mohamed Azmi

- given at Kuala Lumpur on the 4th day of llarch

1973 in Chambers appeals to the Federal Court
against the whole of the said decision.

Dated this 16th day of llarch 1974.
Solicitors for the Appellant 30
To: The Chief Registrar,

Federal Court,
Kuala Lumpur.

And to: The Senior Assistant Registrar,
High Court,
Kuala Lumpur.
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The Respondents abovenamed,
or their Solicitors,

M/s. 8.Y. Chan & Co.,

58 Jalan Silang,

Kualae Lumpur.

And to :

This Notice of appeal is filed by M/s. Chin,
Sethu & Co., Solicitors for the Appellant whose
address for service is at 2nd Floor, Nos. 11l3-
115 Jalan Sultan, Kuala Lumpur 01-25.

No. 12
MEMORANDUM OF APPLAL

IN THE FEDERAL COURT OF MALAYSIA HOLDEN AT KUALA
LUMPUR

(APPELLATE JURISDICTION)

CIVIL APPEAL NO: 37 OF 1974

BETWEEN

Lee Kee Choong Appellant
AND

1. Empat Nombor Ekor (N.S.)Sdn.Bhd.

2. Empat Nombor Ekor Bhd.

3. Lim Chooi Seng

4, Chong Wan Tat

5. Ng Mee Fah

6. Lee Kuen Chin (f) Respondents

(In the matter of the Kuala Lumpur High Court
Companies Winding-up No: 3 of 1973

(In the matter of Empat Nombor Ekor
(N.S.) Sdn. Bhd.

AND
In the matter of Companies Act 1965
Lee Kee Choong Petitioner)

IMEMORANDUIT OF APPEAL

Lee Kee Choong the Appellant abovenamed

In the Federal
Court

No. 11

Notice of
Appeal
16th March
1974
(continued)

No. 12
Memorandum of

Appeal
(undated)
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appeals to the Federal Court against the whole of
the decision of the Honourable Mr. Justice
Mohamed Azmi given at Kuala Lumpur on the 4th day
of March 1974 on the following grounds:

1. The learned Judge misdirected himself in
holding

(i)  that because the appointment of

Messrs. Price Waterhouse & Company made at
the instance of the Appellant and having
vouched for their experience and impartiality
it is unjust that the Appellant should reject
the valuation made by them as wholly
erroneous and misconceived:

(ii) that there is nothing in the report
of Messrs. Robert Lim Kwong & Company to
show in what way the valuation of Messrs.
Price Waterhouse & Company is erroneous;

(iii) that in the absence of any specific
allegation of partiality or any improper
conduct on the part of Messrs. Price
Waterhouse & Co., the Appellant is bound to
accept the valuation.

2. The learned Judge should have held

(1) +that it was open for the Appellant to
have the valuation set aside on the ground
that the valuation had been made under a
misteke or on an erroneous principle or
there has becn a miscarriage of justice;

(ii) that the Appellant need not show
partiality or improper conduct.

3. The learned Judge failed to attach
sufficient importance to the valuation of
Messrs. Robert Lim Kwong & Company.

4. The learned Judge failed to direct his
mind to and appreciate the fact the valuation
of Messrs. Price Waterhouse & Company is so
inadequately small that it could have been
arrived at only on the erroneous principle
that the Company was not a going concern.

5. The learned Judge failed to appreciate
that the audited accounts of the Company
were inaccurate and that the Appellant had

10
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challenged their accuracy in the petition for
winding-up and that Messrs. Price Waterhouse &
Company had erred in basing their valuation on
those accounts.

Dated this day of 1974.
Appellant's Solicitors

To: The Chief Registrar,
Federal Court,
Kuala Lumpur.

And to :
M/s. S.Y. Chan & Co.,
58 Jalan Silang,
Kuala Lumpur,
Solicitors for the Company and the
Opposing contributories.

The address for service on the
Appellant is care of M/s. Chin
Sethu & Co., 2nd Floor, Nos: 113-115
Jalan Sultan, Xuala Lumpur 01-25.

No. 13
NOTICE OF MOTION FOR SUPPLEMENTARY RECORD

IN THE FEDERAL COURT OF MALAYSIA HOLDEN AT KUALA

LUMPUR  (APPELLANT JURISDICTION)
FEDERAL COURT CIVIL APPEAL NO. 37 OF 1974

BETWEEN

Lee Kee Choong Appellant/Applicant

AND

1. Empat Nombor Ekor (N.S.) Sdn. Bhd.
2. Empat Nombor FEkor Bhd.

3. Lim Chooi Seng

4. Chong Wan Tat

5. Lee Kuen Chin (f)

6. Ng Mee Fah Respondents

(In the matter of the Kuala Lumpur High Court
Companies Winding-up No. 3 of 1973)

In the matter of Empat Nombor Ekor (N.S.) Sdn.Bhd.

In the Federal
Court

No. 12

Memorandum of

Appeal
Eundated)
continued)

No. 13

Notice of
Motion for
Supplementary
Record

26th August
1974.
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26.
AND
In the matter of the Companies Act 1965
Lee Kee Choong Petitioner

decided by the Honourable Mr. Justice Mohd. Azmi
at Kuala Lumpur on the 4th day of March 1974)

NOTICE OF MOTION

TAKE NOTICE that on Monday the 23rd day of
September 1974 at 9.30 o'clock in the forenoon,
or soon thereafter as he can be heard Mr. R.R.
Sethu of Counsel for the abovenamed Lee Kee 10
Choong Appellant/Applicant will move the Court
for an Order that:

(a) the Supplementary Record filed on the
lst day of June 1974 be deemed to be

part of the Original Record of Appeal and
be used at the hearing of the Appeal; and

(b) the costs of this application be costs
in the cause.

Sd.
Solicitors for the Appellant/Applicent 20
Dated this 12th day of June 1974
Dated Kuala Lumpur this 26th day of August 1974.

Sd. E.E. STV

Chief Registrar,
Federal Court
Kuala Lumpur

To;

The Respondents abovenamed

or their Solicitors

M/s. S.Y. Chan & Co., 30
No. 58 Jalan Silang,

Kuala Lumpur.

The address for service on the Appellant/
Applicant is at Second Floor, Nos. 113-115
Jalan Sultan, Kuala Lumpur 01-25.
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No. 14 In the VFederal
Court
AFFIDAVIT OF LEE KEE CHOONG IN SUPPORT OF
%O 13 Fo. 14
IN THE FEDERAL COURT OF MALAYSIA - Affidavit of
(APPELLATE JURISDICTION) Lee Kee Choong
in support of
FEDERAL COURT CIVIL APPEAL NO: 37 OF 1974 No. 13
12th June
Between 1974
Lee Kee Choong Appellent/Applicant

And

1. Empat Nombor Ekor (N.S.) Sdn. Bhd.

2. Empat Nombor Ekor Bhd.

3. Lim Chooi Seng

4. Chong Wah Tat

5e Ng lee Tah

6. Lee Kuen Chin (f) Respondents

(In the matter of the Kuala Lumpur High Court
Companies Winding-Up No. 3 of 1973)

In the matter of the Empat Nombor Ekor (N.S.)
Sdn.Bhd.

AND
In the matter of the Companies Act 1965
Lee Kee Choong Petitioner

decided by the Honourable Mr., Justice Mohd.Azmi
at Kuala Lumpur on the 4th day of March 1974)

AFPFIDAVIT

I, Lee Kee Choong of full age and of No.450,
Bukit Rasah do solemnly affirm and say as follows:

1. That I am the Appellant/Applicant herein.

2. That I crave leave to refer to the Notice
of Motion filed herein on my behalf.

3, That on the 19th day of IMarch 1974 the
Respondents' Solicitors approved in
writing the List of Documents to be
included in the Record of Appeal.
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in support of
No. 13
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1974
(continued)
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28.

That the Record of Appeal was prepared and
filed incorporating the documents set out in
the approved index.

That the Respondent subsequent to the filing

and service of the Record of Appeal wrote to

my Solicitors to state that certain documents
material to the appeal have not been

included and that when they approved the draft

index they had not seen the Grounds of

Judgment and the Memorandum of Appeal. 10

That by letter dated 15th May 1974 the
Respondents' Solicitors consented to the
inclusion and filing of a Supplementary
Record of the documents not included in the
Original Record.

That a Supplementary Record was filed by
on 1lst June 1974 and a copy thereof service
on the Respondents' Solicitors.

That I have been advised that the leave of

this Honourable Court is necessary to treat 20
the Supplementary Record as part of the

Original Record snd to use the Supplementary

Record at the hearing of the appeal.

That in the circumstances of the case I
pray for an Order in the terms of the
Notice of Motion.

Affirmed by the abovenamed

LEE KEE CHQONG at

Kuala Lumpur this 12th day

of June 1974 at 2.00 p.m, 30

Before e,

Sd, V,P. Sarathy P.P.N.
Commissioner for Oaths

This Affidavit is filed by M/s. Chin, Sethu &
Co. Solicitors for the Appellant/Applicant
whose address for service is at Second Floor,

Nos.

113-115 Jalan Sultan, Kuala Lumpur

01-25.




10

20

30

29.
No. 15

NOTICE OF MOTION FOR LEAVE TO ADDUCE
FURTHER EVIDENCE

IN THE FEDERAL COURT OF MALAYSIA HOLDEN AT KUALA
LUMPUR (APPELLATE JURISDICTION)

FEDERAL COURT CIVIL APPEAL NO. 37 OF 1974
BETWEEN

Lee Kee Choong Appellant/Applicant
AND

1. Empat Nombor Ekor (N.S.) Sdn. Bhd.

2. Empat Nombor Ekor Bhd.

3. Lim Chooi Seng

4, Chong Wah Tat

5. Ng Mee Fah
6. Lee Kuen Chin (f) Respondents

(In the matter of the Kuala Lumpur High Court
Companies Winding-Up No. 3 of 1973

In the matter of Empat Nombor Ekor (N.S.) Sdn. Bhd.
AND

In the matter of Companies Act 1965

Lee Kee Choong Petitioner)

NOTICE OF MOTION

TAKE NOTICE that the Court will be moved
on Monday 30th day of September, 1974 at 9.00
o*clock at the forenoon or so soon thereafter
as Counsel can be heard, by Counsel for the above-
named Lee Kee Choong Appellant/Applicant for an
Order that :

(a) the time for service of this Notice of
Motion and the Affidavit of Lee Kee Choong
affirmed to on the 26th day of September,
1974 be abridged,

(b) that the Affidavit affirmed to by the
abovenamed Lee Kee Choong on the 26th day
of September, 1974 be admitted in evidence;
and

(¢) for such other and further relief as the

In the Federal
Court

No. 15

Notice of
Motion for
leave %o
adduce further
evidence

28th September
1974
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30.

Court may deem fit.

Dated this 28th day of September 1974.
Signed.

Solicitors for the Appellant/Applicant
Signed E.IE, SII

Chief Registrar,
Federal Court,
Malaysia

To:

The Respondents abovenamed 10
or their Solicitors,

M/s. S.Y. Chan & Co.,

58 Jalan Silang,

Kuala Lumpur.

This Notice of Motion is filed by M/s. Chin,
Sethu & Co., Solicitors for the Appellant/
Applicant whose address for service is at
Second Floor, Nos: 113-115 Jalan Sultan,
Kuala Lumpur 01-25.

Filed this 28th day of September 1974 20

Sd. E.E. SIM

Chief Registrar,
Federal Court, Malaysia
Kuala Lumpur

No. 16
AFFIDAVIT OF LEE KEE CHOONG

IN THE FEDERAL COURT OF MALAYSIA HOLDELN AT KUALA
LUMPUR (APPELLATE JURISDICTION)

FEDERAL COURT CIVIL APPEAL NO: 37 OF 1974

BETWEEN 30
Lee Kee Choong
AND

1. Empat Nombor Ekor (N.S.) Sdn.Bhd.
2. Empat Nombor ILkor Bhd.

Appellant/Applicant
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3. Lim Chooi Seng In the Federal

4. Chong Wan Tat Court

5. Ng Mee Pah

6. Lee Kuen Chin (f) Respondents No. 16

(In the matter of the Kuala Lumpur High Court Affidavit of

Companies Winding-Up No. 3 of 1973 Lee Kee
Choong

In the matter of Empat Nombor Ekor (N.S.)Sdn.Bhd. 28t2 September
197

AND (continued)

In the matter of Companies Act 1965
Lee Kee Choong Petitioner)

AFFIDAVIT

I, LEE KEE CHOONG of full age and of No. 450
Bukit Rasah, Seremban do affirm and say as follows:

1l. Further to and in amplification of paragraph
4 (b) of my Affidavit affirmed to on the 2nd day
of February 1974 and filed at the High Court,
Kuala Lumpur I set out the circumstances under
which the premiums were paid.

2. The Third Respondent who is the Chairman
and the promoter of the lst Respondent Company
had offered me and my associates 2400 shares
of $100/- each at per value of F100/- plus
premium of F200/- per share and my associates
and I had to pay g720,000/-.

3. I had paid the said sum of 720,000/~ as
follows :-

(1) On or about 12.4.69 I paid the Third
Respondent in cash £60,000/- and for which
he issued a receipt for $20,000/- in my
name.

(2) On or about 16.4.69 I paid the Third
Respondent in cash #30,000/- and for which
he issued a receipt for $10,000/- in the
name of my brother Lee Kee Min.

(3) On or about 26.4.69 Mr. Chong Wan Fong,
the brother of the 4th Respondent had given
to me 120,000/~ in cash and I paid that sum
to the Third Respondent in cash. No receipts
were issued at the time of payment. A day
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32,

or two later the Third Respondent issued 2
receipts for the sum of $20,000/- cach in the
name of my brothers Lee Kee Ying and Lee XKee
Fong

(4) On the same day 26th April 1969 I was
given a bank draft for 60,000/~ by the
Fifth Respondent to pay the Third Respondent.
The Third Respondent refused to accept it.

I telephoned the Fifth Respondent to come
down to Kuala Lumpur from Seremban. He 10
later came down to Kuala Lumpur on that day
and cashed the draft at the United Malayan
Banking Corporation, Jalan Mountbatten, and
the sum of g60,000/- was paid in cash to the
Third Respondent who issued a receipt for
20,000/~ in favour of the 5th Respondent.

(5) On 10.5.69 I paid 90,000/~ in cash to
the Third Respondent and he issued a receipt
in my name for g30,000/-.

(6) On 3.6.69 I was given by the 6th 20
Respondent's husband, Ng Kim Fong two

banker's orders dated 3rd April, 1969 and

25th April 1969 for $30,000/- each making a

total of 60,000/-. The Third Respondent

issued 2 receipt for £20,000/- therefore in

the name of the sixth Respondent.

(7) On or about 10.6.69 I paid the Third
Respondent $90,000/- in cash and he issued
a receipt for 30,000/~ in my name.

(8) On 11.6.69 I paid ¥30,000/-~ in cash 30
and 180,000/~ in 8 cheques referred to in
paragraphs 7 and 8 herein to the Third

Respondent who issued a receipt in the name

of Chong Wan Tat, the Fourth Respondent.

4. The payments in cash referred to above were
made in cash at the request of the Third Respondent.

5. My associates then apart from my brother Lee
Kee Min, were the 4th, 5th and 6th Respondents.

6. I annex copies marked "L.K.C.1l" of 6 receipts
issued by the Third Respondent and these are as 40
follows :

(a) No. 4 dated 12.4.65 for 20,000/~
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(p) No. 6 dated 16.4.69 for 10,000/~ gn the Federal
ourt
(c) No. 7 dated 26.4.69 for 20,000/~
(d) No. 8 dated 26.4.69 for %20,000/-

No. 16
Affidavit of

(¢) No. 10 dated 10.5.69 for g30,000/- Lee Kee
Choong

(f) No. 12 dated 10.6.69 for $30,000/- 2832 September
1

These are the only receipts issued in my (continued)

favour and belong to me. The shares covered by
the receipts in the name of Lee Kee Ying and Lee
Kee Fong were in fact allotted to me because
before the allotment of the shares they declined
to become shareholders.

7. On 11.6.69 I gave the following cheques for
#179,400/- to the 3rd Respondent as part of the
payment for my shares and I was later directed by
the 3rd Respondent to pay these cheques into the
account of the First Respondent at the Malayan
Banking Bhd. Seremban:

(a) cheque No. 072727 dated 11.6.65 for
g174,000/~, and

(b) cheque No. 072729 dated 11.6.69 for
#5,400/-

Copies of these cheques are annexed hereto
marked "L.K.C.2"

8. I had also handed 6 cheques issued in the
name of the 1lst Respondent Company to the 3rd
Respondent as part of the purchase price for my
shares. The cheques are as follows:
(a) No. 177531 dated 3.6.69 for $100.00
(p) No. 177532 dated 3.6.69 for g100.00
(c) No. 177533 dated 3.6.69 for £100.00
(d) No. 177534 dated 3.6.69 for $100.00
(e) No. 177535 dated 10.6.69 for g100.00
(f) No. 177536 dated 10.6.69 for F100.00

These cheques were issued in small amounts to
enable the First Defendant Company to open accounts
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with various banks. Copies of these cheques
are annexed hereto marked "L.X.C.3".

9. Copies of banker's orders dated 3.4.1969
and 25.4.1969 for 60,000/~ paid by Ng Kim Fong,
husband of the 6th Respondent are annexed hereto
marked "L.K.C.4"

10. A copy of the Bank draft dated 3rd April
1969 which was bought and cashed by Ng Mee Fah
for 60,000/~ is annexed hereto and marked

"L .K.C .5" .

11. I had obtained copies of these cheques for

use in proceedings in the Winding-Up petition and

had also given notice to the Respondents to

admit these documents (other than L.K.C.4 and 5).

They were not admitted. I had subpoenaed the
relevant banks to produce the originals at the
hearing in the Court below on 5th July 1973. By
reason of the order made on 5th July 1969 these
were not gone into.

12. T had intended to use them in the Court
below on my application to reject the valuation
of Price Waterhouse as they are relevant to the
determination of a fair and just price of the
shares but was advised that these documents
would have to be produced in open court on the
hearing of my application and that for this
purpose the application would be adjourned into
open Court. The said premium of 200/- per
share is not stated in the accounts of the 1lst
Respondent Company.

13. PFurther I did not and still do not have

the original cheques and I was advised that the
originals would have to be produced by the bank
officers and subpoenas to them should issue and

this could only be done when a hearing takes place

in open Court.

14. The lst Respondent Company has been issued
with a licence under the Pool Betting Act 1967.
I and my said brother Lee Kee Min and my other
associates were willing to pay in the first
half of 1969 before the allotment of shares the
said premium of g200/- in addition to the par
value of 100/~ per share in view of the said
licence and the prospect involved in the said
licence. The amount which ought to be paid as
part of the just and fair price per share in
view of the said licence and the prospects
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35.

involved in it on 5th July, 1973, the date of the
Court's Order for valuation which should be the
proper date for valuation or even on 10.9,1973 the
date of the Court's reference to Messrs. Price
Waterhouse & Co., would be very much more than
£200.00 per share. The value of the said licence
or the prospects it involves is not included in
the accounts of the First Respondent Company.

15. Had the Court below adjourned this
proceedings into open Court for hearing then all
these matters would have been brought out.

16. By letter dated 16.7.1973 my Solicitors
Messrs. Chin, Sethu & Co., inquired of Messrs.
Price Waterhouse & Co. whether the letter would
act as the independent Chartered Accountants to
fix a fair and just price if approved by the
Court. A copy of the said letter dated 16.7.1973
in annexed hereto marked "L.K.C.6".

17. By their reply dated 18.7.1973 Messrs. Price
Waterhouse & Co. stated: "We ...ceec... confirm
that we are prepared to assist provided that all
parties agree to our appointment". A copy of the
said reply dated 18.7.1973 in annexed hereto
marked "LKC 7".

13. By letter dated 5.12.1973 my said solicitors
requested Messrs. Price Waterhouse & Co. to let
the former know the particulars on the basis and
mode of valuation. A copy of the said letter
dated 5.12.1973 is annexed hereto marked "LKC 8".

19. Messrs. Price wWaterhouse & Co. by their reply
dated 6.12.1973 declined to disclose the basis and
mode of valuation and declined to supply a copy of
the unaudited accounts for the period 1.1.1973 to
31.8.1973 made use of by them as revealed in their
valuation report dated 1.12.1973. A copy of the

said reply dated 6.12.1973 in annexed hereto marked

"IXC 9%,

20. Copies of my said solicitors' letter dated
12.12.1973 to Messrs. Price Waterhouse & Co., and
the latter's reply dated 24.12.1973 are annexed
hereto marked "ILKC 10" and "LKC 11" respectively.

21. Had the High Court adjourned into open Court
for further hearing my applicetion dated 4.2.1973
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the matters set out in paragraphs 16 to 20
would also have been brought to the attention
of the High Court.

Affirmed by Lee Kee Choong
at Kuala Lumpur this 28th
day of September, 1974

at 9.05 a.m.

Before me

Sd. W.P. SARATHY P.P.N,.
Persurohjaya Sumpah 10
Comnissioner for Oaths
1st Floor,
28 Jalan Mountbatten,
Kuala Lumpur

This Affidavit is filed by M/s. Chin,

Sethu & Co., Solicitors for the

Appellant/Applicant whose address for

service is at Second Floor, Nos.

113-115, Jalan Sultan, Kuala Lumpur

01-25. 20

Filed this 28th day of September 1974

Sd. E.E. SIM
Chief Registrar
Federal Court
Malaysia
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EXHIBIT "L.K,C.6"
143/72(1) 16th July, 1973 gn the Federal
ourt

M/s& Price Waterhouse & Co.,

2, Jalan Ampang, .

Kﬁala Tumpus. No.16
Exhibit

Dear Sirs, L.XK.C.6

Re: K.L. High Court Co. Winding-Up Petition
No. 3 of 1973
Empat Nombor Ekor (N.S.) Sdn. Bhd,

We act for the Petitioner, Mr. Lee Kee Choong
and the supporting contributory, Mr. Lee Kee Min
in the above matter.

The Petition was presented both under Sec.
181 and 218 (i) of the 1965 Act.

At the hearing the Company and the Opposing
Contributories conceded to our client's petition
for relief under Sec. 181 viz. to purchase his
shares at a fair and Jjust price.

The Court has also ordered by consent that
the fair and Just price must be fixed by a firm
of Independent Chartered Accountants to be
approved by the Court.

Our client proposes to appoint your firm and
to apply to the Court for aspproval of your firm.
May we know if you would be agreeable to act as the
Independent Chartered Accounts if approved by the
Court.

The Court has also ordered that the cost of
the Independent Chartered Accounts should come out
of the asset of the Company.

Kindly let us have an early repiy.

Yours faithfully,
Signed.

c.C. clients.
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EXHIBIT "LK.Co.7"

PRICE WATERHOUSE & CO.,
Chartered Accountants
Certified Public Accountants (Malaysia)

P.0. Box 192,

Chartered Bank Building,
2 Jalan Ampang,

Kuala Immpur, Malaysia.

18th July, 1973.

Chin, Sethu & Co.,

Second Floor, 10
113-115 Jalan Sultan,

Kuala Lumpur 01-25.

Dear Sirs,

K.L. High Court Co. Winding-up Petition
No. 3 of 1973
Bupat Nombor Ekor (N.S.) Sdn. Bhd.

We acknowledge with thanks receipt of your
letter of 16th July, 1973 and confirm that we are
prepared to assist provided that all parties agree
to our appointment. 20

Yours faithfully,
SD.

EXHIBIT "L.K.C.8"
PW/NDW/eh

PW/CTH/GG

43/73
5th Dec. 1973.

Price Waterhouse & Co.,

P.0. Box 192,

Chartered Bank Building,

2, Jalan Aupang, 30
Kuala Lumpur.

Dear Sirs,

EMPAT NOMBOR EKOR (NEGRI SEMBITAN) SDN.BHD.
KUALA LUMPUR HIGH COURT COMPANIES WINDING UP
PETITION NO: 3 of 1977

We thank you for your letter dated 1st
December, 1973 setting out the valuation.
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However before taking our client's In the Federal
instructions we shall be much obliged if you could Court
kindly also let us know:-

(a) the particulars of the basis and mode No.16
of valuation Exhibit
L.K.C.8

(b) photostat copies of the audited accounts (continued)

(c) what other information (if any) besides
what is stated in your letter did you
have access to and consider in arriving
at your valuation.

As regards (b) we undertake to pay you the
photostating charges.

Kindly let us have an early reply.

Yours faithfully,
Signed.
c.c. M/s. 8.Y. Chan & Co.

EXHIBIT "L, ,K.C.9"
PRICE WATERHOUSE & CO., Exhibit

Chartered Accountants L.X.C.9
Certified Public Accountants (Malaysia)

P.0. Box 192,

Chartered Bank Building,
2 Jalan Ampang,

Kuala Immpur, Malaysia.

6th December 1973.
Your ref: 143/73%

PW /NI /eh

Chin, Sethu & Co.,
Second Floor,
113-115 Jalan Sultan
KUALA LUMPUR 01-25

Dear Sirs,

EMPAT NOMBOR EKOR (NEGRI SEMBILAN) SDN.BHD.
KUALA LUMPUR HIGH COURT COMPANIES WINDING UP
PETITION NO. 3 of 1973

Thank you for your letter of 5th December, 1973.
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You will recall that we were appointed to
determine the fair and just price of the shares.
This we have done and our assignment has, there-
fore, been completed.

You will appreciate that valuing shares
in a company is not an exact science and it is
unlikely that any two firms of chartered
accountants would arrive at exactly the same
value. If we were to disclose the basis of our
our valuation, it is quite possible that one of
the parties concerned would wish to dispute our
valuation, in which case little useful purpose
would have been served by our appointment. In
this connection, we would draw your attention
to our letter of 18th July, 1973 in which we
advised that we were prepared to undertake the
valuation provided that all parties concerned
agreed to our appointument. We made this
proviso because we have no wish to enter into
arguments concerning the valuation.

With regard to item (b) of your letter,
we are not certain that it would ve in order for
us to supply you with a copy of the unaudited
accounts and suggest that you should obtain these
either from the company direct or from Sharikat
S.Y. Chan.

With regard to item (c¢) of your letter, we
have itemised in our letter of 1st December, 1973
the information concerning the company's
operations which we used for purnoses of our
valuation.

Yours faithfully,

SD.
EXHTBIT "1,,K,C.10"
PW/CTH/GG .
143/72 12th Dec. 1973

M/s. Price Waterhouse & Co.,
P.0. Box 192,

Chartered Bank Building,

2, Jalan Ampang,

Kuala ILumpur.

Dear Sirs,
EMPAT NOMBOR EXOR (N.S.) SDN. BHD.

K.I.. HIGH CT. COMPANIES WINDING UP
PETITION NO. % of 1973

We thank you for your letter dated 6th December,
1975,

10
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We would like to make it clear at the very
outset that we are not challenging your integrity
or otherwise.

As you know this is a matter which has to go
back to the Court. The Judge has to be satisfied
as well as the parties that there is no misappre-
hension of the Order or its interpretation.

All that we wanted to know was what was the
basis adopted for valuation. We doubt there are
several ways of determining the valuation of shares
in private companies e.g. by reference to book value
or a winding up basis or as a going concern etc.

It is for this purpose we wanted to know what basis
you had adopted.

The other reason why we wanted to know was
because our client had been challenging the accuracy
of the accounts as it would appear from the Petition.

So we sincerely hope that at least you would
indicate to us the basis of your valuation without
reference to any details.

Kindly let us have an early reply,

Yours faithfully,
Sd.

Em@;z III .E C 12 "

Price Waterhouse & Co.,
Chartered Accountants,
Certified Public Accountants (Malaysia)

P.0. Box 192

Chartered Bank Building,

2 Jalan Ampang,
Kuala Iumpur, Malaysia.

Your ref: 143/73%
PW/NDW/eh 24th December, 1973.

Chin, Sethu & Co.,
Second Floor,
113-115 Jalan Sultan
KUATA LUMPUR 01-25

Dear Sirs,
EMPAT NOMBOR EKOR (NEGRI SEMBILAN) SDN. BHD.

KUALA LUMPUR HIGH COURT COMPANIES WINDING UP
PETITION NO. 3 of 1973

We acknowledge with thenks receipt of your
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letter of 12th December, 1973 but have nothing to
add to our letter of 6th December, 1973.

Yours faithfully,
Sd.

No.17
NOTES OF ARGUMENT OF GILL AG.L.P.

IN THE FEDERAT, COURT OF MATLAYSIA HOLDEN AT KUALA
LUMPUR

(APPELIATE JURISDICTION)
FEDERAL COURT CIVIL APPEAT, NO. 37 of 1974

Between

Lee Kee Choong ooo Appellant

And

o Empat Nombor Ekor (N.S.) Sdn. Bhd.
. Empat Nomboxr Ekor Bhd.
Lim Chooi Seng

. Chong Wah Tat

. Ng Mee Fah

6. Lee Kuen Chin (f)

/I
2
3
4
2
Respondents

(In the matter of the Kuala Iumpur High Court
Companies Winding-up No. 3 of 1973

In the matter of Empat Nombor Ekor (N.S.) Sdn. Bhd.
AND
In the matter of Companies Act 1965
Lee Kee Choong oo Petitioner)
Coram: Gill, ag. Lord President,
Ali, Ag. Chief Justice,
H.S. Ong, Federal Judge.

NOTES OF ARGUMENT RECORDED BY GILL, Ag. IORD
PRESIDENT

Kuala ILumpur 50th September 1974

Encik Palasuntharam with Encik R.R. Sethu for
Appellant Encik S.Y. Chan for respondents.
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Palasuntharam I have two motions. The earlier JIn the Federal
motion 1is not opposed (Encik S.Y. Chan confimms Court
this). Order in terms. Costs in the cause. »

I have a second motion. In order to deal No.17
with the second motion I have to outline the Notes of
facts. Refer to Mulholland et al. v. lMitchell argument of
(1971) 2 W.L.R. 93 B.L. Judicature Act, 1904, Gill Ag. L.P.
Section 6% 30th September

1974
The order appealed from is an interlocutory order, (continued)

and section 69 allows me to introduce further
evidence.without leave. Refer to appeal record

at page 48, Refer to Blakey v. Latham (1890) Ch.
23, 25; Spencer v. The coats e Rubber Co
Limited, elo .

I submit that the order dated 4th March 1974 is

an interlocutory order. It is one of the orders
for working out the final order. I am therefore
entitled to adduce fresh evidence. Refer to

Jones v. Jones (1971) 1 W.L.R. 840 (valuation on an
§r§o§eogs principle), Smith v. Gale (1974) 1

In the lower court there was only affidavit
evidence and no oral evidence.

Chan: I was served with this application to add
Tresh evidence at 11.30 a.m. on Saturday, 28.9.74, so
that I have not had the time to look into the law.
On reading the affidavit and section 69 of the
Judicature Act, I find that the appellant could
only apply under Section 69(2). I say that the
order appealed from is not an interlocutory oxrder.
The petition commenced for amn order of winding up
or alternative relief under the Companies Act.
Winding-up was not enforced. A consent order was
made to have the appellant's share valued. The
valuation certificate has been delivered to the
parties. It has not yet been brought before

the Court for an order to be made thereon. It is
not necessary for the order to be brought to Court.
The Order for purchase of the shares is in the order
dated 5th July 1973 which still stands. I agree
that if the order dated 10th September 1973 is an
interlocutory order, it is left to the discretion
of the Court to allow further evidence. ILeave
should not be granted where further evidence

sought to be drawn was within the knowledge of the
party at the time of the filing of the petition.

In any event, the further facts sought to be
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52,
introduced are not relevant to the appesal.

Palasuntharam: I refer to order 36, rules 54 and

R ese show that there must be a further order.
Rules 54 and 55 apply if the reference is under
Rule 45. But if the reference is under Order
37A, Rule 1, thén Rule 2 of the same order

applies. Refer to Kendjian v. Gumuchdjian (1923)
W.N. 307 C.A.,

The Court holds by a majority that the order
appealed from is a final order. In the
circumstances we are of the opinion that this is
not a case where in the exercise of our discretion
we can grant the order on the second motion for
further evidence to be adduced. The motion is
therefore dismissed with costs.

(8d. S.S. Gill)
Palasuntharam (arguing the appeal on merits)

I submit that the reference to Messrs. Price
Waterhouse & Co. was without jurisdiction. I
agree that this point was not raied in the Court
below. My submission is that only a single
rerson can be appointed as Court expert or
referee. I can take this point, even though it
was not taken in the Court below on the authority

of Yo Mok Hin v. United Malay States Sugar
Indus%ries Ttd. 1967) 2 M.E.E. 9, 17.
Papadopoulos v. Papadopoulos (1930) P. 55 (want
ol Jurisdictlon cannot be cured by mere consent
of the parties);

Colonial Bank of Australasia & Ors. v. William

(187%) L.R. 5 P.C. 7, 442 (bottom of page):
Remina v. Inner London Quarter Sessions. exparte
Souza eLeHe .

Refer to Order 37A, rule 1 which must be read in
conjunction with rule 9. Refer also to rule 3
and rule 4. The same rules apply to a reference
under Order 36.

Refer to Smurthupite & Ors. v. Huanay & Ors. (1894)
A.C. non “EpEiais

Norwich Corporation v. Norwich Electric Tramwa S
mp any . .D. Y Jurisdiction).
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As regards the other §rounﬂs of appeal, I read

round 1(i), (ii) and (iii Read ground 2(i) and
?il). Refer to the case of Dean v. Prince & Ors.
1954) 1 A.E.R. 749, 751, 753, the valuation

was not taken on the basis of a going concern).
Price here was so inadequately low; Carson & Co.
Ltd. v. rot et Catherine

od.elle Ve )y H

Smith v. Gale (1974) 41 W.L.R. 9, 13.

Adjourned until 9.3%0 a.m. tomorrow.
(sd. 8.8. Gill)
1st October 1974

Civil Appeal No. L.

Counsel as before.

Palasuntharan: (continuing)

Yesterday I was dealing with grounds 1 and 2 in
the memorandum of appeal.

Hearing continued.

Read grounds 3, 4 and 5 in the memorandum of
appesal. Refer to Gore-Brown on Companies (42nd
edition, 1972) page 567 and page 568.

Refer to Introduction to Company Accounts by Russell
(5th Edition) page 19 under headings "Intangible
Assets" and "Hidden Assets" under (a), (b) and (g).
I emphasise licences, exclusive trading agreements
and goodwill.

Refer to In re The Estate of Jacob Joseph gdeceasedz
(1907) 2 L J *® [ ] L ] o

Refer to report of Price Waterhouse & Co. at page 9
of record. It is clear that they looked at only
the balance sheets. Refer to the affidavit of the
appellant starting at page 6. Read para. 4 of the
affidavit and also para. 6 of Respondents' affidavit
at page 14. There was undenied material on which
the Court should have set aside the valuation. The
intention was for the company to go on. The shares
should have been valued on a going concern basis.

Waterhouse & Co. refused to disclose the basis
of their valuation. Refer to Order 37A, rule 3.
Once Waterhouse & Co. refused to disclose their
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540

basis of valuation, no weight should be
attached it. Refer to judgment of Jjudge
at page 21, para. (2). Refer again to
para. 6 of affidavit at page 14 of record.

Refer to New Law Journal 1972 Vol. 122 page
632. Refer to judgment at page 22 of record. It
is not necessary to show partial or improper
conduct.

If this Court holds that the order appointing
Price Waterhouse & Co. is a nullity then the order
of 11th September 1973 and the order of 4th March
1974 should be set aside. There was undenied and
uncontradicted material before the Court on the
basis of which the report should have been set
aside. The third alternative would be to send the
matter back for the case to be argued in open Court.

Chan: On the question of jurisdiction, it is argued
That the Court should not appoint a firm but a
single person. Refer to Wright (Constructions
Ltd. & others v. Frodoor Ltd. another 1

oK. ’ in which a firm known as Cooper
brothers were appointed as valuers and nothing was
said by that being wrong.

The valuers were not bound to disclose the
basis of their valuation. They were entitled to
remain silent. Refer to Dean v. Prince & others
(1953) 2 Al1-E.R. 636, 638. We are %eEIing here
with valuers agreed to by the parties and not to a
Court Expert. The report cannot be questioned

except for fraud, mistake and miscarriage of
Justice.

Refer to Collier v. lMason (1858) 53 E.R. 613;
Weekes v. Gallard (1869) 21 L.T. 655. The
appellant has failed to show what is wrong with
the valuers' report. Nothing in the affidavit
to show either fraud or mistske or miscarriage of
Justice. Refer to Dean v. Prince (1954) 1 All
E.R. 749, 752 759.

Palasuntharam (in reply)

The valuation in Wright's case and in Dean's
case were not in pursuance of orders of Court.
Once a valuer is appointed under an order of Court
whether by consent of parties or not, then his
reasons for his valuation are subject to
examination by the Court
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There are unchallenged facts by the asppellant
in this case. , .

Court adjourned and resumed after 30 minutes.

Appeal dismissed with costs. Deposit to
respondents to account of taxed costs.

(8da.) B.8. Gill

No. 18
Order

IN THE FEDERAL COURT OF MATLAYSTA HOLDEN AT KUATA
LUMPUR

(APPFLIATE JURISDICTION)
FEDERAL COURT CIVIL APPEAL NO. 37 of 1974

BETWEEN

Lee Kee Choong Appellant
AND

1. Eupat Nombor Ekor (N.S.) Sdn. Bhd.

2. Empat Nombor Ekor Berhad

%. Lim Chooi Seng

4, Chong Wah Tat

5. Ng Mee Fah

6. Lee Kuen Chin (£) Respondents

(In the matter of the Kuala Lumpur High Court
Companies Winding Up No. 3 pf 1973

Tn the matter of Empat Nombor Ekor (N.S.) Sdn. Bhd.

AND
In the mabter of Companies Act 1965
Lee Kee Choong

CORAM: GILL, CHIEF JUSTICE, HIGH COURT IN MATAYA

ALI, JUDGE, FEDERAL COURT, IMATAYSTA

ONG HOCK SIM, JUDGE, FEDERAT COURT, MATAYSIA

Petitioner)
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56.
IN OPEN COURT

THLS 20TH DAY OF SEPTEMBER 1974
ORDER

UPON MOTION made unto Court this day by
Mr. VXK. Palasuntharam (Mr. R.R. Sethu with him)
of Counsel for the Appellant abovenamed in the
presence of Mr. S5.Y. Chan of Counsel for the
Respondents abovenamed AND UPON READING the
Notice of Motion dated the 28th day of Beptember,
1974 and the Affidavit of Lee Kee Choong affirmed 10
on the 28th day of September, 1974 and filed herein
AND UPON HEARING Counsel for the Appellant and
Counsel for the Respondents IT IS ORDERED that
the Motion be and is hereby dismicsed AND IT IS
ORDERED that the costs of the Motion be pald Dy
The Appellant to the Respondents as taxed by the
proper officer of the Court.

GIVEN under my hand and the Seal of this
Court this 30th day of September, 1974.

L.S. Signed. E.E. SIM 20
CHIEF REGISTRAR

This Order was filed by Syarikat S.Y. Chen

whose address of service is No. 58, Jalan Silang,

(Tingkat Pertama), EKuala Lumpur, the Solicitors
for the Respondents.
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No. 19 In the Federal
- Court
ORDER
IN THE FEDERAL COURT OF MATAYSIA HOLDEN AT KUALA No.19
LUMPUR Oxrder
o : 30th September
(APPELLATE JURISDICTION) 1974
FEDERAL, COURT CIVIL APPEAL NO. 37 of 1974
BETWEEN
Lee Kee Choong Appellant
AND

1. Empat Nombor Ekor (N.S.) Sdn.Bhd.

2. Empat Nombor Ekor Berhad

3. Lim Chooi Seng

4. Chong Wah Tat

5 Ng Mee Fah

6. Lee Kuen Chin (f) Respondents

(In the matter of the Kuala Iumpur High Court
Companies Winding Up No. 3 of 1973

In the matter of Empat Nombor Ekor (N.S.) Sdn. Bhd.
AND
In the matter of Companies Act 1965
Lee Kee Choong Petitioner)
CORAM: GILL, CHIEF JUSTICE, HIGH COURT IN MATAYA
ALI, JUDGE, FEDERAL COURT, MALAYSIA
ONG HOCK SIN, JUDGE, FEDERAL COURT, MATAYSIA
IN OPEN COURT

THIS 30TH DAY OF SEPTEMBER, 1974

ORDER

UPON MOTION made unto Court this day by Mr.
V.K. Palasuntharam (Mr. R.R. Sethu with him) of
Counsel for the Appellant abovenamed in the presence
of Mr. 8.Y. Chan of Counsel for the Respondents above-
named AND UPON READING the Notice of Motion dated
26th day of August, 1974 and the Affidavit of Lee Kee
Choong affirmed on the 12th day of June, 1974 and
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filed herein AND UPON HEARING Counsel for the
Appellant and Counsel Ior the Respondents IT IS
QB%E%EQ that the Supplementary Record of Appeal
filed on the 1st day of June, 1974 be deemed to be
part of the Original Record of Appeal and be used
at the hearing of the Appeal AND ITIS ORDERED
that the costs of the Motion be costs 1n the cause.

GIVEN under my hand and the Seal of the
Court This 3%0th day of September, 1974.

L.S. Signed: E.E. SIM

CHIEF REGISTRAR
This Order was filed by Syarikat S.Y. Chan whose
address of service is No. 58, Jalan Silang,

(Tingkat Pertama) Kuala Lumpur the Solicibtors
for the Respondents.

No. 20

ORDER DISFISSING APPEAT

IN THE FEDERAL COURT OF MATAYSIA HOLDEN AT KUALA
LUMPUR

(APPELLATE JURISDICTION)
. FEDERAL, COURT CIVIL APPEAL NO. 37 of 1974
BETWEEN

Lee Kee Choong Appellant
AND

1.  Empat Nombor Ekor (N.S.) Sdn.Bhd.

2. Empat Nombor Ekor Berhad

3. Lim Chooi Seng

4, Chong Wah Tat

5. Ng. Mee Fah

6. Lee Kuan Chin (f) Respondents

(In the matter of the Kuala Lumpur High Court
Companies Winding Up No. 3 of 1973

In the matter of Eumpat Nombor Ekor (N.S.) Sdn. Bhd.
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AND In the Federal
, Courxrt
In the matter of Companies Act 1965
Lee Kee Choong Petitioner) No.20
Order dis-
CORAM: GILL, CHIEF JUSTICE, HIGH COURT IN MALAYA missing Appeal
ALI, JUDGE, FEDERAL COURT, MALAYSIA 18t October
ONG HOCK SIM, JUDGE, FEDERAL COURT, MALAYSIA 1974
’ ' (continued

IN OPEN COURT

THIS 1ST DAY OF OCTOBER, 1974
ORDER

THIS APPEAT, coming on for hearing on the 30th
day of Beptember, 1974 and on the 1st day of October,
1974 in the presence of Mr. V.K. Palasuntharam (Mr.
R.R. Sethu with him) of Counsel for the Appellant
abovenamed and Mr. S.Y. Chan of Counsel for the
Respondents above named AND UPON g_]:‘%ING the Record of
of Appeal herein AND ounsel for
the Appellant and Counsel for the Respondents IT
IS ORDERED that this Appeal be and is hereby

dismissed AND IT IS ORDERED +that the costs of
this Appeal be pald Dy the Appellant to the
Respondents as taxed by the proper officer of the

Court AND IT IS LASTLY ORDERED that the sum of
#500/- (Dollars Five Eunéea only) deposited in
Court by the Appellant as security for costs of

the Appeal be paid out to the Respondents towards
as taxed costs.

GIVEN wunder my hand and the Seal of this
Court this 1st day of October, 1974.

L.S. Signed: E.E. SIM
CHIEF REGISTRAR

This Order was filed by Syarikat S.Y. Chan whose

address of service is No. 58, Jalan Silang,

(Tingkat Pertama) Kuala Tumpur, the Solicitors for
the Respondents.
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No. 21
JUDGMENT

IN THE FEDERAL, COURT OF MATLAYSTA HOLDEN AT KUATA
IUMPUR

(APPELLATE JURISDICTION)
FEDERAT, COURT CIVIL APPEAT, NO. 37 of 1974
BETWEEN

Lee Kee Choong Appellant
AND

1. Empat Nombor Ekor (N¥N.S.) Sdn. Bhd.

2. Empat Nombor Ekor Bhd.

3. Lim Chooi Seng

4, Chong Wah Tav

5. Ng Mee Fsh

6. Lee Kuen Chin (f) Respondents

(In the matter of the Kuala Iumpur High Court
Companies Winding-Up No. 3 of 1973

In the matter of Empat Nombor Ekor (N.S.) Sdn.Bhd.
AND
In the matter of Companies Act 1965
Lee Kee Choong ’ Petitioner)
Coram: Gill, Chief Justice, Malaya

Ali, Judge, Federal Court

Ong Hock Sim, Judge, Federal Court.

JUDGMENT OF THE COURT

On a Companies Winding-up petition to the
High Court at Kuala Lumpur by the appellant to
this appeal, Mohamed Azmi J. made a consent order
on 5th July 1973 that all the shares of the
appellant and his brother Lee Kee lMin in Empat
Nombor Ekor (Negeri Sembilan) Sendirian Berhad,
the first respondent company, be purchased by any
or all of the remaining contributories of the
company, who are the other respondents to this
appeal, at a fair and just price to be assessed
by a firm of independent accountants to be approved
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by the Court. In the Federal

Court
Following the consent order there was

correspondence between the solicitors of the

parties regarding the appointment of a firm of No.21
independent accountants. The appellant's Judgment
solicitors wrote to suggest the appointment of 8th January
Messrs. Price Waterhouse & Co. This was not 1975
acceptable to the respondents' solicitors who (continued)

first wrote to suggest the appointment of Messrs.
Peat, Marwick, Mitchell & Co. and later the
appointment of Messrs. Tan Kim Leong & Co.

The appellant's solicitors did not agree.

On 6th August 1973 the appellant made an
application to the Court by way of summons in
chambers for the appointment of Price Waterhouse.
In his affidavit in support of the application,
he referred to the correspondence which had passed
between the solicitors for the parties and went on
to say that as Price Waterhouse were completely
unknown to all parties concerned and were chartered
accountants of long experience and standing, they
were a suiltable firm to be appointed and had in
fact agreed to act if all parties agreed to their
appointment. He further said that Tan Kim Leong
was known to him and was one of those who had in
the beginning negotiated with Mr. Lim Chooi Seng,
the third respoudent, for the Seremban agencies and
failed. In opposing the appellant's application
one Chew Him Fah filed an affidavit on behalf of
the respondents to say that the opposing contri-
butories were unable to see any reasonable objection
to the appointment of Peat, Marwick & Mitchell as
independent valuers.

In the event, Mohamed Azmi J. made an order
appointing Messrs. Price Waterhouse & Co. and he
made a further order that they be at liberty to
have access to all bills, papers, vouchers, accounts
and other documents of the company which they
considered relevant for the purpose of carrying
out the valuation of the shares.

By a letter dated 1st December 1973 Price
Waterhouse & Co. informed the appellant's solicitors
that they valued the shares of the appellant and of
his brother in the first respondent company at
#184/~ per share. Thereafter the appellant's
solicitors had an interview with another firm of
chartered accountants known as Robert Lim, Kwang &
Co. who on 22nd January 1974 sent a letter to the
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appellant's solicitors to say they valued the
shares at #657/- per share.

On 4th February 1974 the appellant made an
application to the Court that the valuation of
Price Waterhouse be rejected and that such other
order as the Court may deem fit be made as to
the valuation of the share. The application was
supported by the appellant's affidavit in which
he stated that the valuation by Price Waterhouse
was wholly erroneous and misconceived, that in 10
order to determine the fair and Jjust price of the
shares of the company a special audit of the
compeny's accounts ought to be had and all improper
expenditure and bonuses to directors and agents
be taken as part of the profits, and that the
premium paid on the shares and the unclaimed price
moneys should also be taken to be part of the
profits and the shares valued as shares of a
going concern.

In opposing the application Chew Him Fsh 20
stated in his affidavit that Price Waterhouse
were appointed as independent valuers on the
insistence of the appellants, that the accounts on
which Price Waterhouse based their valuation had
been duly audited, that neither {he appellant nor
his brother had objected to the accounts which
were presented and passed at the annual general
meetings held each year and that Robert Lim,
Kwang & Co. had not stated how they arrived at
their valuation of g657/- per share. 30

This application too came up for hearing
before lMohamed Azmi J. As stated in his grounds
of judgment, the learned Judge dismissed the
appellant's application on the following three
grounds: -

(1) Since the appointment of Price Waterhouse &
Co. was made at the insistence of the
petitioner who had vouched for their exper-
ience and impartiality, it was unjust that
the appellant should reject their valuation 40
as wholly erroneous and misccuaceived.

(2) The appellant's opinion of the value of the
shares could not be accepted against the
expert opinion of Price Waterhouse & Co.
whom he himself had chosen.

(3) The fact that the valuation made by Robert Lim,
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Kwang & Co. gave a higher price to the shares In the Federal

did not constitute sufficient ground for Court
allowing the appellant's application in the
absence of any specific allegation of parti-
ality or any improper conduct on the part of No.21
Price Waterhouse.

Judgment
It was from the order of dismissal of this 8th January
application by Mohamed Azmi J. that the appellant 1975
brought his appeal to this Court. (continued)

At the hearing of the appeal, counsel for the
appellant sought to adduce further evidence under
section 69 of the Judicature Act 1964, which he
contended he was entitled to do without leave of
the court on the ground that the order appealed
from was an interlocutory order. We ruled that
the order was a final order and refused leave to
adduce further evidence, as such further evidence
was available to the appellant when the application
to set aside the valuation of Price Waterhouse
was made.

On the merits of the appeal, it was contended
that the reference to Price Waterhouse for a
valuation of the shares was made without jurisdiction.
This point had not been raised in the court below,
but we allowed it to be taken as it raised the
question as to whether the court had jurisdiction
to mske the order appointing a firm of accountants
instead of a single person for the purposes of a
valuation report. But we rejected this contention
as there have been cases, e.g., Frank H. Wriggt
§Construction2 Litd. v. Fredoor Ltd., in which
a T1Tm oL accountants was appoilnted as valuers and
nothing was said about that being wrong.

The main ground of appeal was that the learned
Judge misdirected himself in dismissing the
appellant's application for the reasons which he
had stated. The other grounds of appeal, which
are inter-related, were that the learned Judge
failed to attach sufficient importance to the
valuation of Messrs. Robert Lim, Kwang & Co.,
that he failed to direct his mind to and appreciate
the fact that the valuation of Price Waterhouse was
so inadequately small that it could have been
arrived at only on the erroneous principle that the

(1) (1967) 1 W.L.R. 506
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company was not a going concern, and that he failed
to appreciate that as the appellant had challenged
the accuracy of the audited accounts of the company
in the petition for winding up, the wvaluers had
erred in basing their valuation on those accounts.

In dealing with all these grounds we had to
consider the test to be applied in such cases as
laid down in decided cases. In Collier v. Mason
(2) Sir John Romilly, M.R. said:

"I cannot satisfy myself that I should be
correct in saying that this is a contract
which cannot be specifically performed.

It is not proved that Mr. Englehart did not
exercise his judgment and discretion in the
best way he could. It may have been
improvident as between these parties to enter
into a contract to buy and sell property at

a price to be fixed by another person, but
that cannot avoid the contract. Here the
referee has fixed the price, which is said
to be evidence of miscarriage, but this Court
upon the principle laid down by Lord Eldon,
must act on that valuation, unless there be
proof of some mistake, or some improper
motive, I do not say a fraudulent one; as

if the valuer had valued something not
included, or had valued it on a wholly
erroneous principle, or had desired to injure
one of the parties to the contract; or even,
in the absence of any proof of any one of
these things, if the price were so excessive
or so small as only to be explainable by
reference to some such cause; in any one

of these cases the Court would refuse to act
on the valuation. But I am satisfied that
it is not so here, the price does not come up
to that; one person, it is true, has valued
the property at £2634, and another of £2834,
and it is said that the valuation of Mr.
Englehart is nearly double; but I have
frequently had to refer to the enormous
discrepancy in bona fide valvations., when it
is known by each valuer for what purpose the
property is to be valued; it is impossible
in such cases to avoid a species of bias. I
find that £3100 was offered for the property

(2) (1858) 25 Beav. 200; 53 E.R. 613,61%4.

10

20

30



10

20

30

65.

and refused, and this is a test that the vendor
did not consider that to be the value. The
Plaintiff said he would not take less than
£3500, and swears that he laid out £5200 on the
property exclusive of the fixtures, and the
valuation is £4957. It does appear to me

a very high and perhaps an exorbitant wvaluation,
but I cannot say it amounts to evidence of
fraud, mistake or miscarriage."

In Weeks v. Gallard 37 Lord Romilly had this to
sayi- '

"This is a very unfortunate case, assuming
the property to be valued too low, which
seems probable. But that is no defence to
the plaintiff's suit. The pleintiff and the
defendant agreed to be bound by the valuation
of two persons named in the agreement, and it
is the duty of the court to enforce specific
performance of such agreements. The court
has really no discretion in the matter. The
discretion of the court is bound, as ILord
Ellenborough says, by fixed rules. In one
case of this kind a house and furniture were
valued at three times their value, and yet,
there was a decree for specific performance.
The only defence to such a suit would be fraud
or collusion. There is no proof here that
the valuers did not value the property as
fairly as they could; there is no suggestion
of fraud or collusion. There must, therefore
be a decree for specific performance of the
contract with costs”.

The test laid dowvm in Collier v. Mason was
cited with approval by the Court of Appeal in Dean
v. Prince (4 That was a case in which the

icles of association of a private company
provided that a deceased director's shares could
be purchased by the surviving directors at a price
to be certified by an auditor as a fair value.
A director who held a controlling interest in the
company died. The auditor, having made a
certified valuation, stated in writing that for the
purpose of his valuation he had not regarded the
company a8 a going concern but that he had valued

(3) (1869) 21 IT 655
(4) (1954) All ER 749
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In the Federal on a'break-~up" basis, because in his opinion the
Court shares had no value on any other basis, having
regard to the losses made by the company. At the
No. 21 trial before Harman J. a preliminary point was
: taken on the part of the defendants that the
Judgment valuation was unchallengable in the courts since
8th January the shareholders had by the articles submitted the
1975 matter in question to the exclusive arbitriment
(continued) of the auditor. The learned Judge disallowed this

objection on the ground that by stating the

reasons which had led him to arrive at his wvaluation,
Mr. Jenkinson had exposed his certificate to
examination by the courts into the wvalidity of

such reasons. There was no appeal from that

part of the learned Judge's Jjudgment. The Judge
then proceeded to consider the basis of Mr.
Jenkinson's veluation, and concluded in favour of
the plaintiff that he, Mr. Jenkinson, had fallen
into an error on a matter or principle or had made
a material misteke in arriving at his figure, and
so deelared that the plaintiff was not bound by the
certificate.

It was against that part of the learned Judge's
Judgment that the defendants appealed. The Court
of Appeal held that a wvaluation could be impeached,
not only for fraud but also for mistake or mis-
carriage of justice, e.g., if the expert made an
arithmeticd error or took something into account
which he ought not to have taken into account or
vice versa, or interpreted the agreement wrongly,
or proceeded on some erroneous principle, even if
the court could not be bound to actual error,
nevertheless if the figure itself was so extrava-
gantly large or so inadequately small that the only
conclusion was that the expert must have made some
error the Court would interfere; but, on the facts,
bearing in mind particularly the precarious nature
of the company's tenure of its premises, it could
not be said that the auditor had erred, and, there-
fore, his valuation ought not to be disturbed. In
other words, it was held that the auditor had
correctly rejected the "going-concern" basis of
valuation, as the Company had no expectation of
profit making.

(5)

The dictum of Harman J. in De v Prince ]
was not followed in Suith v. Gale () in which

(5) (1953) 2 All ER 636
(6) (1974) 1 W.L.R. 9



10

20

30

40

67.

it was held that the accountant's certificate, In the Federal
having been founded on a mistaken interpretation Court

of the agreement, was not binding on the plaintiff

and the court had jurisdiction to go behind the No.21
certificate and correct the value shown therein. 0.

In Jones (M) v. Jones R.R. (7) Ungoed Thomas J. Judgument

sai t where a valuation is made on an erron- 8th Januaxry
eous principle, the valuation is vitiated and 1975

cannot be relied on even though it is not shown (continued)

that the resultant valuation figure is wrong. That
was a case in which the shares in the company and
the assets were to be valued "as between a willing
vendor and a willing purchaser of a business being
carried on as a going concern", the valuation of

the sgares being directed to be made on "an assets
basis".

In the present case Price Waterhouse did not
state in their vseluation report the reasons which
had led them to arrive at their valuation. Thexre
were no directions to them as to whether they were
to value the shares on a going-concern basis or on the
basis of a bresk-up valuation. There was nothing
to suggest on what basis Robert Lim, Kwang & Co.
arrived at their very much higher valuation of the
shares. The order appointing Price Waterhouse
directed that all the relevant accounts and books of
the company were to be made available to them.

This was done, and quite clearly their valuation
was based on all the accounts, the accuracy of
which had never been challenged by the appellant.

In all the circumstances of the case we could
find no justification to go behind the valuation
report or allow any further inquiries to be made as
to the correctness or otherwise of such valuation.
We therefore dismissed the appeal with costs.

8th January 1975.

Kuala Iumpur (8.8.GILL)
CHIEF JUSTICE

Encik Palasuntharam, Encik R.R. Sethu with him
for Appellant.
(Solicitors: Messrs. Chin, Sethu & Co.)

Fnecik S.Y. Chan for Respondents.
(Solicitors: Messrs. S.Y. Chan & Co.)

(7) (1971) 1 W.L.R. 840




In the Federal
Court

St —

No.22

Order granting
Final Tesve to
Appeal

17th March
1975

68.
No.22

ORDER GRANTING FINAT, LEAVE TO APPEAL

IN THE FEDERAL COURT OF MATAYSIA HOLDEN AT KUATA
LUMPUR

(APPELLATE JURISDICTION)
FEDERAL COURT CIVIL APPEAL NO. 37 of 1974
BETWEEN
Lee Kee Choong Appellant
AND ‘
1. Empat Nombor Ekor (N.S.) Sdn. Bhd.
2. Empat Nombor Ekor Bhd.
3. Lim Chooi Seng
4, Chong Wah Tat
5. Ng Mee Fah
6. Lee Kuen Chia (f) Respondents

(In the matter of the Kuala Immpur High Court
Companies Winding-up No. 3 of 1973

In the matter of Empat Nombor Ekor (N.S.) Sdn. Bhd.
AND
In the matter of Companies Act 1965

Lee Kee Choong Petitioner)
CORAM:  SUFFIAN, LORD PRESIDENT, FEDERAT COURT,
MATAYSTIA:

ONG HOCK SIM, JUDGE, FEDERAL COURT,
MATAYSTA :

CHANG MIN TAT, JUDGE, HIGH COURT, MATAYA.
IN OPEN COURT
THIS 17TH DAY OF MARCH, 1975
ORDER

UPON MOTION wunto Court this day by Mr. R.R.
Sethu of Counsel for the Appellant in the presence
of Mr. S. Venugopal of Counsel for the Respondents

10

20

30



10

69.

AND UPON READING the Notice of Motion dated the

ay of February, 1975 and the Affidavit of Lee
Kee Choong affirmed to on the 20th day of February,
1975 and filed herein in support of the Motion
AND UPON HEARING Counsel as aforesaid IT IS

at Tinal leave be and is hereby granted

To the Appellant to appeal to His Majesty the Yang
di-Pertuen Agong from the whole of the decision
of the Federal Court of Malaysia given herein at
Kuala Iumpur on the 1st day of October, 1974.

GIVEN under my hand and the Seal of the Court
this 17th day of March, 1975

CHIEF REGISTRAR.

This Order is filed by Messrs. Chin, Sethu &

Co., Solicitors for the Petitioner whose address for

service is at Second Floor, Nos. 113-115, Jalan
Sultan, Kuala Immpur 01.25.

In the Federal
Court

L e d

No.22

Order granting
Final Leave to
Appeal

17th March
1975

(continued)



No. 22 of 1975

IN THE JUDICIAL COMMITTEE OF THS PRIVY COUNCIL

ON APPEAL
FROIN THE FEDERAL COURT OF lALAYSIA

BETWEETN:

LEE KEE CHOONG Appellant
- and -
1. EMPAT NOMBOR EKOR
(N.S.) SDN. BHD.
. ENMPAT NOMBOR EKOR BHD.
. LIIT CHOOI SENG

2
3
4. CHONG WAH TAT
5. RG ILLE FAH

6

. LEE KUEN CHIN (f) Respondents

RECORD OF PROCEEDINGS

WILSON FREEMAN, CHARLIS RUSSELL & CO.,

6/8 VWestminster Palace Gardens, Hale Court, Lincoln's Inn,
Artillery Row, London SW1P 1RL. London, WC2A 3UL.

Jolicitors for the Appellants. Solicitors for the Respondents.



