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The appellant is a moneylender in Kuala Lumpur. She is licensed,
under the Moneylenders Ordinance, 1951 (No. 42 of 1951), to carry on
the business of moneylending under the name of “ ARPRM.Firm™.
There were two partners in the firm, the appellant who was the managing
partner, and a man named Chockalingam who lived in Madras and who
appears not to have taken an active part in the business. On
11th January 1965 the firm made a loan of $20,000 to the respondent’s
deceased husband Ng Siew San; he died during the course of the litigation
and the respondent is his executrix. As security for the loan Ng gave
a charge over six pieces of land in favour of the appellant. and the
proceedings began with am Originating Summons in February 1971 in
which the appellant applied for an order for sale of the land by public
auction to satisfy the principal sum and the arrears of interest then
due to her. Ng opposed the application and counterclaimed for an
order that the contract of loan and the charge were illegal and void and
were therefore unenforceable. The matter first came before Mohd.
Azmi J. Both he and, on appeal, the Federal Court (by majority)
decided in favour of the counterclaim, and dismissed the appellant’s
claim. The appellant now appeals against the decision of the Federal
Court. If the decision was right, and the contract and the security are
void, the respondent admits that she as executrix is bound under the
Contracts (Malay States) Ordinance, 1950, to restore to the appellant the
principal sum borrowed, but there is a dispute as to whether the
respondent is also bound to pay any interest on the principal sum and,
if so, at what rate and from what date. The Federal Court held that
the respondent was liable for interest at 65 from the date of raising the
action. The respondent wished to cross-appeal against that part of the
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decision but not having obtained leave for a cross-appeal from the Federal
Court lodged a petition for special leave to cross-appeal. Their Lordships
will advise the Yang Dipertuan Agung that such special leave be granted.

The first question is whether the appellant contravened the Money-
lenders Ordinance, 1951, by entering the contract and taking the security
in her own name instead of in the name of the firm. Before Mohd. Azmi J.
counsel for the appellant conceded that there had been contraventions
of that Ordinance but the concession was later withdrawn (quite properly),
and in the Federal Court and before their Lordships’ Board the submis-
sion for the appellant on this point was that there had been no contra-
vention of the Ordinance. Consideration of this question must start from
the fact that the lender was the firm AR.PR.M. and not the appellant
as an individual. That was accepted by both parties. The loan was
made by a cheque signed on behalf of the firm and presumably drawn on
the firm’s account in the bank, the transaction was recorded in the books
of the firm, and receipts for the only two instalments of interest that
were paid were granted on behalf of the firm. The difficulty from the
appellant’s point of view arises because two essential documents in
relation to the loan contained statements that the lender was the appellant
as an individual. One of these documents was the Note or Memorandum
of Loan which is required by section 16 of the Moneylenders Ordinance to
be signed by or on behalf of both parties to a contract of this sort, and
without which no contract for the repayment by a borrower of money
lent to him is enforceable. The other document was the Memorandum
of Charge, under the Land Code, by which the borrower Ng charged the
land as security for the loan and the appellant accepted the charge. The
contention of the respondent, which succeeded in both the lower courts,
is that the appellant, by taking these two documents in her own name
as an individual, contravened section 8 of the Moneylenders Ordinance.

In order to understand that section it is necessary also to refer to
certain earlier sections of the Ordinance. The scheme of the Ordinance
is that every moneylender in the Federation of Malaysia must take out
an annual licence in each State in which he carries on business as a
moneylender—section 5 (1). A licence must be taken out in respect of
each name under which moneylending business is conducted—section 5 (2).
(The Ordinance evidently contemplates that a moneylender may carry on
moneylending business under more than one name.) A licence taken out
by a person as a partner in a firm is deemed to be a licence to the firm—
section 5(3). Sections 6 and 8 are important and must be quoted at
greater length:

“6. (1) Every licence granted to a moneylender shall show his
true name and the name under which, and the address at which, he
is authorised by the licence to carry on business as such, . . . . no
licence shall authorise a moneylender to carry on business under any
name except—

(@) his true name . . . ; or

(b) the name of a firm in which he is a partner . . . ; or

(c) a business name, whether of an individual or of a firm in which

he is a partper, . . .

(2) Any licence taken out in a name other than the moneylender’s
true name shall be void.

8. If any person—

(a) takes out a licence in any name other than his true name; or

(b) carries on business as a moneylender without holding a licence
or, being licensed as a moneylender, carries on business as
such in any name other than his authorised name or at any
other place than his authorised address or addresses; or
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(c) in the course of business as a moneylender enters as principal
or agent into any agreement with respect to any advance or
repayment of money or takes any security for money other-
wise than in his authorised name,

he shall be guilty of an offence under this Ordinance and shall be
liable to a fine . . . and for a second or subsequent offence . . .
to imprisonment. . . .”

The respondent contends that the appellant contravened section 8 (b)
because she * carried on business " as a moneylender in a name other
than her auihorised name, and also section 8 (c) because she entered
as principal into the agreement with Ng with reference to an advance and
a repayment of money otherwise than in her authorised name, and
because she took the security otherwise than in her authorised name.
The facts are not in dispute. The appellant applied for a licence in June
1964 and in her application she stated that the name under which she
desired to carry on business as a moneylender was “ AR.PR.M.Firm ™.
The licence has not been produced in these proceedings but it has been
assumed by all concerned that a licence was granted to her and was in
force on the date on which the loan was made, authorising her to carry
on moneylending business under that name, and their Lordships see no
reason io doubt the soundness of that assumption. The appellant’s
authorised name iherelore was AR.PR.M.Firm. It follows that the
appellant, by becoming a party in her own name to the Memorandum
of Loan which showed herself as the lender, and by taking the charge
to herself (with no reference to inhe firm in either document), entered into
an agreement and took a security otherwise than in her authorised name.
Both these documents were signed on behalf of the appellant by her
Atiorney. He was a clerk employed by the firm, but in their Lordships’
view il is irrelevant that he was employed by the firm and that he was
licensed to carry on business on behalf of the firm. Both documents are
signed “ Menaka Wife of M. Deivarayan by her Attorney ” and the
appellant thus became a party to the documents just as if she had signed
them with her own hand.

Mohd. Azmi J. and, in the Federal Court, the Lord President and
Suffian F.J., held that the appellant had contravened section 8 {(c) of the
Ordinance in those two respects. Ong Hock Sim F.J. dissented and
thought there was nothing in the Ordinance which required that the
authorised firm name must be used in lieu of the moneylender’s true name,
With respect their Lordships are unable to agree with that view. Section 8
penalises, and by clear implication prohibits, the activities there specified
by a moneylender otherwise than in his “ authorised name ”. ** Authorised
name " is defined in section 2 of the Ordinance as “the name under
which . . . a moneylender is authorised by a licence granted under this
Ordinance to carry on business as a moneylender ”, and section 6 (1)
which has been quoted above shows that the *‘ authorised name " need
not be the same as the moneylender’s “ true name ™ though it may be.
The only name in which a moneylender can, in the course of business
as such, lawfully enter into an agreement or take a security is his
authorised name and, if it is different from his true name, he is guilty of
an offence under section 8 if he does ecither of those things in his true
name.

It was argued that, if that was the effect of section 8 of the Money-
lenders Ordinance, it would conflict with the provisions of the Land Code
of Malaysia (Cap. 138) because the Code does not allow land to be charged
to a partnership firm. That is the effect of section 47 and section 10
of the Code. Section 47 provides that as a general rule a proprietor of
land shall have the right to transfer or charge or lease his land *to
any such individual person, company or body corporate as is in section 10
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mentioned ”. Section 10 mentions an individual person and various kinds
of companies and bodies corporate but does not mention a firm. The
Lord President suggested that these provisions of the Land Code could
have been complied with by stating in the Memorandum of Charge that
the appellant as chargee was the trustee or managing partner of the firm,
and that by inserting the name of the firm in that way section 16 of the
Moneylenders Ordinance would also be complied with. It might seem
that an obvious solution of the problem would be to describe a chargee,
such as the appellant, as trustee for the firm, as is the common practice in
Scotland where a partnership firm is incapable of taking a feudal title
in its own name. But that solution is, in their Lordships’ opinion, not
available in Malaysia because of the provisions of sections 160 and 161
of the Land Code. Section 160 provides that when any land is inter alia
transferred or charged to a trustee, the transferor or chargor may insert
in the memorandum of transfer of charge the words “as trustee ”. But
those words by themselves, without a reference to the name of the firm,
would not be enough to comply with the Moneylenders Ordinance, and
section 161 seems to have the effect of prohibiting the registration of a
deed stating the names of the persons for whom the trustee holds.
Section 161 provides that the registering authority shall not make any
memorial of the particulars of any trust, nor shall any instrument be
registered under the Enactment * which declares or contains trusts relating
to land ”, and their Lordships therefore consider that the Memorandum of
Charge could not lawfully have described the appellant as trustee “ for
the firm of AR.PR.M.”. But there is no express provision in the Land
Code against describing a chargee as managing partner of a firm, and
Mr. Segaram, junior counsel for the respondent, drew the attention of
their Lordships to the discretion conferred by section 230 (a) of the Code
upon the registering authority to “ permit such alterations and additions
to any of the Forms in Schedule . . . XXIV [which relates to a
Memorandum of Charge] as are necessary or desired and are not incon-
sistent with anything in any written law contained ”. The discretion
would appear to be wide enough to enable the registering authority to
permit the chargee to be described as * Menaka as managing partner of
the AR.PR.M.Firm”. That would be consistent with the decision of
the High Court of Australia in Perpetual Executors and Trustees Associa-
tion of Australia Ltd. v. Hosken (1912) 14 C.L.R. 286 under the
(Victorian) Transfer of Land Act 1890. It was held that the Registrar
of Titles was not justified in refusing to register a mortgage, otherwise
in the ordinary form, of land on the ground that there had been added
to it a guarantee by persons not proprietors of the land.

In Chai Sau Yin v. Kok Seng Fatt (1966) 2 M.L.J. 54 where the
moneylender’s true name was Kok Seng Fatt and he was one of a number
of partners carrying on business under the authorised name of Yoong
Shing Finance Company, it was held that he complied with the Ordinance
when he was described in the Memorandum of Loan and the charge as
“Kok Seng Fatt of Yoong Shing Finance Company ”. It is not neces-
sary to consider here whether that case was rightly decided, but, if it was,
it would provide another possible solution to the difficulty caused by
section 161 of the Land Code. Accordingly their Lordships agree with
the majority of the Federal Court that there is no necessary conflict
between the natural sense of section 8 of the Moneylenders Ordinance
and the Land Code and they reject the argument based upon such an
alleged conflict.

For these reasons their Lordships are of opinion that the appellant
contravened paragraph (c) of section 8. It may be that she also con-
travened paragraph (b) of the section. Mohd. Azmi J. thought that she
had, but the Lord President (with whom Suffian F.J. agreed) was * inclined
to agree ” with her counsel that she had not, although his Lordship did
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not express a concluded opinion on the point. There may be room for
doubt whether the appellant’s actions in making the contract and taking
the security in her own name were by themselves enough to amount to
carrying on business, but their Lordships do not find it necessary to decide
the question as they are of opinion that the contravention of section 8 (¢)
is clearly established.

What then are the results of such a contravention and in particular
does it avoid the contract between the appellant and the respondent’s
late husband, and the charge that was granted to the former by the
latter? Section 8 of the Moneylenders Ordinance provides in terms for
criminal sanction by way of a fine or imprisonment on any person who
is puilty of an offence under the section, but it is silent on the question
whether the offending contract and charge are to be uvoided. The
general rule was stated in Cope v. Rowlands (1836) 2 M. & W. 149, 157
by Parke B. thus:

“It is perfectly settled, that where the contract which the plaintiff
seeks to enforce . . . is expressly or by implication forbidden by
the common or statute law, no court will lend its assistance to give
it effect. It is equally clear that a contract is void if prohibited by a
statute, though the statute inflicts a penalty only, because such a
penalty implies prohibition.” '

That general rule was applied by the House of Lords in Corneliis v.
Phillips [1918] A.C. 199 which was a case under the (United Kingdom)
Money-lenders Act 1900. Viscount Haldane said at p. 211 that the
application of the general rule might have been modified if there had
been a special context in the statute demonstrating an intention to exclude
the general rule, and their Lordships do not doubt that such a context
could be provided either by express words or by necessary implication.
Much of the argument for the appellant before this Board was devoted
to suggesting that such a context was to be found in the Ordinance of
1951, particularly in section 15. Section 15 provides:

“No contract for the repayment of rmoney lent after the coming
into force of this Ordinance by an unlicensed moneylender shall
be enforceable :

That clearly applies to a contract by a moneylender who contravenes
section 8 (b) by carrying on business without holding a licence at all, and
it may also apply to a contract by a moneylender who contravenes
section 8 (@) by taking out a licence in a name other than his true name,
because such a licence is void under section 6 (2). But those are only two
of the types of transaction prohibited by section 8, and it was argued
on behalf of the appellant that there was a necessary implication that the
other types of transaction prohibited by section 8 but not mentioned in
section 15 (including in particular the two types of transaction under
section 8 (¢) to which the present appellant was a party) were not to be
unenforceable. Inclusio unius est exclusio alterius. Their Lordships
recognise the force of the argument but they have reached the opinion
that it is not sufficient to overcome the general rule. If the argument
were to succeed, it could only be on the basis that the draftsman had
created exceptions to the general rule in favour of all except two of the
types of transaction mentioned in section 8 by the curiously roundabout
method of providing that those two transactions would be subject to the
rule. That seems most unlikely. Their Lordships consider that it is
more reasonable to regard section 15 as having been inserted ob majerem
cautelam, perhaps in order to emphasise the gravity of the offence com-
mitted by a person who carries on business as an unlicensed moneylender.
No doubt section 15 is, on that view, unnecessary but unnecessary words
do sometimes find their way into statutes and Ordinances.
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. Their Lordships are therefore of opinion that the contract and the
security, having been made in contravention of section 8, are unenforce-
able. As the contract is not enforceable by law, it is void under
section 2(g) of the Contracts (Malay States) Ordinance, 1950. Neither
party was aware of the illegality at the time of making the loan trans-
action and the documents were prepared and executed on both sides
in complete good faith. The contract was “ discovered ” to be void only
after these proceedings had been started. Section 66 of the Contracts
Ordinance therefore applies and both parties before this Board accepted
that it does. Section 66 provides as follows:

“ When an agreement is discovered to be void, or when a contract
becomes void, any person who has received any advantage under such
agreement or contract is bound to restore it, or to make compensa-
tion for it, to the person from whom he received it.”

Mohd. Azmi J. gave effect to section 66 by finding that the advantage
which the borrower had received under the contract was the sum of
$20,000 and that he should restore that sum to the appellant. But as he
had made two payments of interest amounting together to $600 the
learned judge found that the $600 was an advantage received by the
I@nder and that it should be deducted from the $20,000 leaving a balance
of $19,400 to be paid by the respondent who now represents the borrower.
Leaving aside for the moment the question of whether any interest should
also be payable, their Lordships agree with both Courts below that the
principal sum of $19,400 should be paid by the respondent to the
appellant. In that way effect will be given to section 66 under which
each party is bound to restore any advantage which he has received to
the person from whom he received it—see Govindram Seksaria v.
Radbone (1947) LR. 74 Ind. App. 295, 303 where Lord Morton of
Henryton said:

“ The result of section 65 of the Indian Contract Act was that, as
from [the date on which the contract became void] each of the
parties became bound to restore to the other any advantage which the
restoring party had received under the contract of sale.”

Section 65 of the Indian Contract Act, 1872, is in terms identical with
those of section 66 of the Contracts (Malay States) Ordinance, 1950. The
principle underlying both sections is the same, and it is that

“a right to restitution may arise out of the failure of a contract
though the right be not itself a matter of contractual obligation ™.

See Babu Raja Mohan Manucha v. Babu Manzoor Ahmad Khan (1942)
L.R. 70 Ind. App. 1, 10. This principle of restitution has been applied
where the contract became void within the meaning of section 65 of the
Indian Contract Act owing to the outbreak of war in 1939—see
Govindram Seksaria v. Radbone (supra)—and it appears to be based on
the principle exemplified in the Roman Law condictio causa data causa
non secuta—see Cantiere San Rocco v. Clyde Shipbuilding & Engineering
Co. (1923) S.C. (H.L.) 105, [1924] A.C. 226 (contract becoming impossible
to perform owing to the outbreak of war in 1914).

Their Lordships have carefully considered whether they ought to depart
from the Order of the Federal Court on the matter of interest. Mohd.
Azmi J. made no order for payment of any interest on the sum of
$19,400. The Federal Court amended the Order of Mohd. Azmi J. by
including an Order for payment of interest at 6% on the $19,400 from
the date of raising these proceedings, 17th February 1971, but otherwise
affirmed the order. Their Lordships have felt some doubt whether there
was jurisdiction to award interest under section 66 from a date earlier than
the date of raising proceedings. The contract of loan having become
void, the contractual stipulation for interest can no longer be enforceable,
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and no statutory authority either in the Contracts Ordinance or elsewhere
was cited for awarding interest from a date prior to the raising of the
proceedings. In one case mentioned in argument, Suganchand v.
Balchand A.LR. (44) 1957 Rajasthan 89, the Court of Appeal in Rajasthan
in a case under section 65 of the Indian Contract Act appears to have
considered that it had no jurisdiction to do so. But in Harnath Kuar v.
Indar Bahadur Singh (1922) L.R. 50 Ind. App. 69, this Board seems to
have considered that it had jurisdiction to give interest from the date of
the void contract, although “in the circumstances of this case ™ they
gave it only from the date of institution of the suit. And in Babu Raja
(supra) this Board made an award of interest from the date of the lean,
though at a lower rate (69.) than had been stipulated in the contract
(995) but it does not appear that the question of jurisdiction was con-
sidered in that case, and the debtor was not represented before the Board.
No reasons are given for fixing the rate at 6%. In these circumstances
their Lordships will assume, without deciding, that they and the lower
courts have jurisdiction to award interest from a date prior to the institu-
tion of the proceedings and they proceed to consider whether they ought
to do so in the present case.

Counsel for the respondent argued that cases under the Moneylenders
Ordinance, or under the corresponding United Kingdom legislation. were
in a special position and that in such cases the debtor should not be
found liable for interest. But he cited no authority for that proposition
and their Lordships are unable to see any justification for it.

The contract of loan provided for interest to be payable at the rate of
129, per annum from the date of the loan and counsel for the appellant
sought an order for payment of the interest at that rate (or at some lower
rate) from the date of the loan under deduction of course of the $600 of
interest already paid. The argument was that the * advantage™ which
has been received by the borrower did not consist only of $20,000 but
was really the use of $20,000 (or perhaps more accurately the right to
use $20,000) and that therefore in order to comply with section 66 the
borrower was bound to restore the $20,000 and to “ make compensation
for ” the use of the money since he received it. This argument is, in
the opinion of their Lordships, not well founded. In the first place if
interest at the full contractual rate of 129 were awarded from the date
of the loan, the practical result would be the same as if the contract were
to be enforced. That would in effect prevent the application of section 8
of the Moneylenders Ordinance and their Lordships would not think it
right to bring about such a result. In the second place an award of
interest, whatever the rate, would involve looking to the profit that the
borrower might make by using the advantage instead of looking oniy at
the value, at the date when the contract became void, of the advantage
received. The only advantage received by the borrower here was, in the
opinion of their Lordships, the sum of $20,000, and the value of a sum
of money, at whatever date it was ascertained, can only be the sum itself.

Their Lordships therefore do not consider that it would be right to
award interest from a date before the institution of these preceedings.
But after that date diiferent considerations apply and the award of
interest is a matter for the discretion of the Court. It is true that
apparently Harnath Kuar (supra) was cited before Mohd. Azmi J., but
the learned judge gave no reason for not awarding any interest and their
Lordships therefore do not consider that he can be taken to have exer-
cised his discretion on the point. The Federal Court made an award of
interest at 6% from the date of raising the action (17th February 1971)
after reference to Harnath Kuar (supra) and they clearly did exercise their
discretion. Their Lordships see no reason to think that the Federal Court
committed any error of law in their exercise and they will therefore not
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interfere with the decision of the Federal Court on this point, The result
is that the respondent is bound to pay to the appellant the sum of
$19,400 with interest at 6% from 17th February 1971.

There remains for consideration the form of Order made by Mohd.
Azmi J. and approved (as amended by the inclusion of interest) by the
Federal Court. The operative part of the Order begins by dismissing
the appellant’s claim for foreclosure (in fact sale) of the respondent’s
six parcels of land. That part of the Order can stand without amendment.
But everything after that is conditional * upon payment of the sum of
$19,400 by the respondent [Nig] to the [appellant] within two months from
the date hereof ”. The Order was dated 12th August 1972 so that pay-
ment within two months is now impossible and had become so long
before the Federal Court gave their decision. Some amendment as to
date is therefore necessary in any event. But their Lordships consider
that amendment is also required because the avoidance of the contract
and of the security is brought about by the provisions of the Money-
lenders Ordinance and is not dependent or conditional upon payment of
any sum of money by the respondent. Accordingly the declaration of
avoidance in paragraph (i) of the Order should in the opinion of their
Lordships be unconditional. So should the orders in paragraph (ii) (a) (b)
(c) and (d) which are consequential on the declaration in paragraph (i).
That will dispose of the issues arising under section 8 of the Moneylenders
Ordinance and only thereafter does section 66 of the Contracts Ordinance
come into play. The Order to give effect to that should be for payment
by the respondent to the appellant of $19,400 with interest thereon at
6% per annum from 17th February 1971, but as the respondent is the
executrix of the original debtor her liability should be limited to her
liability as executrix. Their Lordships consider that the actual Order
could best be made by the High Court which is more familiar with the
appropriate forms of procedure in Malaysia than they are themselves and
they will therefore advise the Yang Dipertuan Agung that the Order made
by the lower court on 12th August 1972 and the amendment by the
Federal Court made on 6th October 1973 be set aside (except as to costs
in both Courts) and that the case be remitted to the High Court
to make such Order as to that Court seems appropriate to give effect to
the opinion expressed by this Board. There should be liberty to both
parties if so advised to apply to the High Court with regard to the form
of Order. The appellant should bear the costs of the proceedings before
this Board so far as they relate to the appeal and the respondent should
bear the costs so far as they relate to the cross-appeal.

Their Lordships will advise the Yang Dipertuan Agung accordingly.
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